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Btaes,  Charles,  t.  E.  W.  Bliss  Company,  Employer;  ^tna  Life  Insurance 
Company,  Insursjice  Carrier 288 

Bowne,  S.  W.,  v.  S.  W.  Bowne  Company,  Employer;  Globe  Indemnity 
Company,  Insurance  Carrier 388 

Camptinells,  Maria,  and  Others,  for  death  ot  Calogero  Campanella,  v. 
Frank  Stola  Construction  and  Building  Company,  Employer;  Aetna 
Life  Insurance  Company,  InsuraAce  Carrier 383 

Chludzinski,  Catherine,  and  Others,  for  death  of  Anthony  Chludzinski, 
V.  Standard  Oil  Company,  Employer;  Slate  Fund  Insurance  Company. .  397 

Cohen,  Peter,  v.  Rothatein  4  Pitofsky,  Employer;  Zurich  Generat  Accident 
and  Liability  InEuran..'e  Company,  Insurance  Carrier 302 

Crotty,  Helen,  and  Others,  for  death  of  Patrick  Crotty,  Jr.,  t.  Pennsyl- 
vania Railroad  Company,  Employer  and  SelMnsurer 364 

Cummings,  Oscar,  t.  John  Johnson  Construction  Company,  Eknployer; 
Hartford  Accident  and  Indemnity  Company,  Insurance  Carrier 369 

Dale,  Raymond,  v.  Hnal  Constructicoi  Company,  Employer;  Casualty 
Company  of  America,  Insurance  Carrier 282 

Days,  Abraham,  v.  S.  Trimmer  &  Sons,  Inc.,  Employer;  Aetna  Life  Insur- 
ance Company,  Insurance  Carrier 285 

Dodd,  Mildred,  for  death  of  James  H.  Dodd,  Jr.,  v.  Lancashire  Corpora- 
tion, Insurance  Carrier 281 

Dowling,  Ida  M.,  for  death  of  Michael  T.  Dowling,  v.  New  York  Central 
and  Hudson  River  Railroad  Company,  Employer  and  Se4Mnsurer 320 

Forsey,  John,  v.  Sikes  Chair  Company,  Employer;  American  Mutual  Com- 
pensation Insurance  Company,  Insurance  Carrier 287 

Gaffney,  Sarah,  for  death  of  Patrick  Gaffney,  v,  Wynotal  Realty  and  Hotel 
Company,  Employer;  Zurich  General  Accident  and  Liability  Insurance 
Company,  Ltd.,  Insurance  Carrier 395 

Gallagher,  M.  Eugene,  v.  New  York  Central  Railroad  Company,  Em[^yer  336 
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Gartner,  Mstj',  and  OtheH,  toi  dekth  of  Uermaa  Gartner,  v.  New  York 
Dairj  Produce  Compaaf,  Employer;  London  and  Lflncasfaire  Indemnitj 
Company,  InBunutee  Carrier 279 

G«iger,  Matilda,  v.  The  Gotham  C«n  Company,  Employer;  Zurich  General 
Aeeident  and  Liability  Insurance  Company,  Insurance  Carrier 249 

Grant,  Peter  S.,  v.  Morse  Dry  Dock  and  Repair  Company,  Employer  and 
Self-Insurer  401 

Griffin,  Mary,  and  Others,  for  detith  of  John  QrifBn,  v.  A.  Boberson  t 
Sob,  Employer;  Lumber  Mutual  Casualty  Company,  Insurance  Carrier.  303 

Uadden,  Lee,  v.  E.  L.  Stanton,  Eiu[^oyer;  Globe  Indemnity  Company, 
lueurance  Carrier   294 

Howard,  Maud  M.,  and  Another,  for  death  of  Charles  C.  Howard,  v. 
George  Howard,  Inc.,  Employer;  MuKchoMtts  Bonding  and  Insur- 
ance Cconpany,  Insurance  Carrier 355 

Jenkins,  Moses,  v.  T.  Hogan  jt  Sons,  Inc.,  Employer;  Zurich  General 
Accident  and  Liability  Insurance  Company,  Insurance  Carrier 380 

Kehoe,  Elizabetb,  for  death  of  John  Kelioe,  t.  Consolidated  Telegraph 
and  Electrical  Subway  (iompany,  Employer  and  Self-Insurer 384 

Landes,  Adolph,  v.  David  Lupton's  Sons  Company,  Employer;  Aetna  Life 
Inourance  Company,  Insurance  Carrier 340 

Lindsay,  Frank  J.,  v.  James  Gallagher,  Employer;  London  Guarantee  and 
Accident  Company,  Ltd.,  Insurance  Carrier 273 

Loftis,  Lawrence  E.,  v.  Remington  Arms  and  Ammunition  Company,  Em- 
ployer; London  Guarantee  and  Accident  Company,  Insurance  Carrier. , .  342 

Marcontonio,  TGomas,  y.  The  Charles  Francis  Press,  Employer;   New 
York  Printers  and  Bookbinders  Mutual  Insurance  Company,  Insurance   , 
Carrier    390 

HcXally,  Charles,  Rehearing  in  matta'  of  claim  against  Diamond  Milla 
Paper  Oompany,  Employer;  Employers'  Mutual  Insurance  Cbmpany, 
Insurance  Carrier   3S9 

Miunis,  Ellen,  for  death  of  Henry  Minnis,  v.  John  Young,  Employer; 
Hartford  Accident  and  Indemnity  Company,  Insurance  Carrier 314 

Moeli-,  Katharina,  for  death  of  Henry  Moell.  v.  John  E.  Wilson,  Employer; 
General  Accident  Insurance  Company,  Insurance  Carrier 310 

Xelson,  Kate,  and  Another,  for  death  of  Joseph  Nelson,  v.  Tbomas  Mc< 
Larnon  &  Co.,  Inc.,  Employer;  Travelers'  Insurance  Company,  Insurance 
Carrier   326 

Owens,  Henry  P.,  and  Another,  for  death  of  Martha  Owens,  v.  New  York 
Mills  Corporation,  Employer;  Amerloan  Mutual  Comprasation  Insur- 
ance Company,  Insurance  Carrier 3Q7 

Panella,  Luigi,  T.  New  York  Central  Railroad  Company,  Employer  and 
Self-Insurer  2i).S 

Pavia,  Philip,  v.  Petroleum  Iron  Works  Compony  of  Pennsylvania,  Em- 
ployer aad  SeU-Insnrer 378 

Peske.  Bessie,  and  Another,  for  death  of  Irving  Peake,  v.  Fred  W.  Larkin, 
Employer;  Globe  Indemnity  Company,  Insuruice  Carrier 200 

Richardson,  Charles  H.,  v.  Builders'  Exchange  Association,  Employer; 
Zurich  General  Accident  and  Liability  Company,  Ltd.,  Insurance 
Carrier    317 


D.qit.zeaOvGoOt^lc 


Saenger,  EdiM,  v.  Felix  A.  Locke,  Employer ;  Zuricli  Goieral  Accident  and 
Liability  Iniurance  Company,  Insurance  Carrier 330 

Salemi,  Thonuu,  v.  Max  Mayer,  Inc.,  Elmplojer;  Zurich  General  Accident 
and  Liability  Insurance  Company,  Insurance  Carrier 371 

Sampson,  J.  Frank,  and  Another,  for  deatb  of  Hayes  Sampson,  v.  The 
Odell  &  Eddy  Company,  Employer;  Lumber  Mutual  CamiaiHy  Insurance 
Company  of  New  York,  Inaurance  Carrier 272 

Sohweizer,  William,  v.  John  Schreiner,  Employer;  G«sneral  Accident  Fire 
and  Life  AsBurajice  Corpora-tion,  Inaurance  Carrier,  and  Fidelity  end 
Casualty  Company  of  New  York,  Alleged  Insurance  Carrier 337 

Sbayne,  Morris,  v.  American  C-ap  Fronts  Manufacturing  Company,  Em- 
ployer; Standard  Accident  In«uruice  Company  of  Detroit,  ^lich,. 
Insurance    Carrier    362 

Sicardi,  Frank,  v.  Sarnoff  Hat  Company,  Inc.,  Employer;  Zurich  General 
Accident  and  Liability  Insurance  Ompany,  Insurance  Carrier 345 

Smith.  Anna  A,,  v.  Louie  Gold,  Employer;  ^tna  Life  Inaurance  Com- 
pany, Insurance  Carrier 3?6 

Smith,  Francis  P.,  v.  Astoria  Marble  Sawing  Mills,  Employer;  Standard 
Accident  Insurance  Company  ot  Detroit,  Mich.,  Insurance  Carrier.  . . .   332 

Testa,  Nazzareno,  v.  W.  J.  Burns  Company,  Employer;  London  and 
Lancashire  Indemnity  Company  of  America,  Inetirante  Carrier 277 

Tiedeman,  Mary,  for  death  of  Frank  Tiedeman,  v.  Chelsea  Fibre  Mills. 
Employer;  American  Mutual  InBur&oee  Company,  Insurance  Carrier..   300 

Tirre,  Meta  A.,  mother,  for  death  of  August  Tirre,  v.  Buoh  Terminal 
Company,   Employer  and  Self-Insurer 29fl 

Totten,  MilliBsa,  for  death  of  William  D.  Totten,  t.  David  Irish,  Alleged 
Employer;  ^tna  Life  Insurance  Company,  Insurance  Carrier 333 

Uhl,  Fannie  A.,  for  deatb  of  Henry  Uhl,  v.  The  Hartford  Club,  Employer; 
jEtna  Life  Insurance  Company,  insurance  Carrier 380 

Ungar,  Samuel,  v.  Supremo  Realty  Company,  Employer;  Zurich  General 
Accident  and  Liability  Insurance  Company,  Insurance  Carrier 343 

Weaver,  William,  t.  C.  W.  Morgan,  Employer;  London  Guarantee  and 
Accident  Company,  Insurance  Carrier 329 

Winters,  George  R.,  v.  Welle  Brothers  Company,  Employer;  London  Guar- 
antee and  Accident  Company,  Insurance  Carrier 3D0 

Wood.  Bosanna,  and  Minor  Children,  for  death  oi  Antoine  ^'ood,  v. 
Tupper  Lake  Chemicalp Company,  Employer;  The  Travelers*  Inaurance 
Company,  Insurajice  Carrier 372 

ATTOENEY-GENERAL 

Appropriation  Bill  of  1916.  In  the  matter  of  construing,  as  to  pay  of 
workmen,  laborers  and  mechanics  upon  the  canals  for  ^nergency  work 
performed  overtime  436 

County  Law,  In  the  matter  of  construing  section  23,  relative  to  the  pay 
of  Bupervisors  in  copying  on  a  copy  of  the  aaBesament-rall  each  e.\ten- 
sion  of  a  tax  as  made  on  the  original  Us-roli 42S 

Election  Law,  In  the  matter  of  construing  sectiona  3D3,  397,  4D8  and  414, 
relative  to  presidential  electors 431 

Eleclion  Law,  }ttatter  of  construing  sections  331  and  339  as  to  the  form 
of  ballot  to  be  used  in  voting  upon  a  proposition  to  chan^n:  the  site 
ot  a  county  jail .^-.- |(27 
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iHectk)ii  La,w,  section  S4,  In  the  matter  of  coDatming  the  provisions  of, 
relative  to  presidentiaJ  election 403 

Ilighw&y  Law,  ht  the  matter  of  ooQatrulng,  in  r^ard  to  aequtaition  by 
board  of  Buperrieora  of  interaiit  in  laadB  leas  them  the  fee 446 

Military  Law,  section  210.  In  the  matter  of  oODstruiiig  the  provisions 
of,  as  to  whether  New  York  National  Guardsmen  now  on  servioe  for 
tile  Federal  Government  along  the  Jlexican  border  are  entitled  to  State 
pcLj  in  addition  to  their  Federal  pay, 400 

Military  Law,  section  20,  In  the  matter  of  constniiDg  the  provisions 
of,  relative  to  the  membership  of  Uie  State  Armory  Oommiasion 406 

Penuons  for  war  veterans  of  Civil  War,  Oonetruing  tbe  provfsionB  of 
chapter  438  of  tbe  Laws  of  1916  in  relation  to 443 

Tax  Law,  In  the  matt«r  of  construing  the  provisions  of  section  260  as 
added  by  chapter  336  of  the  Laws  of  1916,  as  to  retroactive  application.   425 

Tax  Law,  In  tbe  matter  of  constniiDg  the  provisioiM  of  sections  IBI  and 
182,  aa  to  taxing  •  corporation  organised  'Under  the  laws  of  another 
at«t«    414 

Tax  Imw,  In  the  m«tter  of  ooMtruing  the  provisions  of  section  -SS-a,  as 
to  the  proper  application  of  a  corporation  owning  real  property  in 
more  than  one  district  in  a  county  to  have  its  asBeasnent  reviewed.  , . .  422 

Voting  at  Special  Bleetions  in  Fire  Districts;  Oonstruing  subdivision  11 
of  aection  38  of  the  County  Law  and  section  48  of  the  Town  Law 
relative  to   449 

COMPTROLLER 
Board  of  Health,  Extraordinary  expenses)  Village  Law,  sections  101, 

101-aand  128 636 

Camillua,  villago  of,   Provisions  of   law   relative  to  the  office  of  police 

justicca  in,  fees  and  the  disposition  of  fines 320 

Code  of  Civil  Procedure,  section  3306-a,  and  County  Law,  eection  168,  as 

to  court  and  trust  fund  register,  duties  of  county  clerk  and  his  fees. . . ,  554 
Code  of  Civil  Procedure,  sections  1237  and  3301,  Provisions  of,  relative 

to  Beosaelaer  county  clerk's  fees 485 

Code  of  Criminal  Procedure,  In  the  matter  of  tlie  provkiona  of  section 

382,  as  to  audit  of  town  accounts 470 

Code  of  Criminal  Procedure,  In  the  matter  of  the  provisions  of  sections 

147,  102,  667.  686  and  589,  retative  to  cash  in  lieu  of  bail 456 

Code  of  Criminal  Procedure,  section  S02,  and  other  statutos,  as  to  main- 
tenance of  children  committed  to  institutions 511 

Code  of  Criminal  Procedure,  sections  3325,  3332  and  740-b,  as  to  fees  of 

constables    480 

Code  of  Criminal  Procedure,  section  740'b,  oa  to  jurisdiction  of  justice 

and  office  of  constable 467 

Code  of  Criminal  Procedure,  aection  131,  aa  to  torts  of  village  police 

olScera   4S4 

Compensation   of   coroners,   witnessea   and    stenographers,   Provisions   of 

Code  of  Civil  Procedure,  Code  of  Criminal  Procedure  and  tlie  County 

Law  relative  thereto 639 
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Count]'  Rid  to  tonn  tuid  temporary  louia,   In  the  nutter  of  atatutory 

proTiaioDS  *a  to,  and  na  provided  for  by  County  Law,  sections  12  and 

63,  and  the  General  Municipal  Law,  aection  5 S17 

County  Law,  section  38,  as  to  lire  diatricts  outMe  incorporated  villages 

and  auttiorMy  of  cMnmisBionera,  meeting  of  taxpayers  and  l«ry  of  tax. .  Sfil 
Education  Law,  section  363,  In  the  matter  of  the  proTiBions  of,  relative 

to  Buperrisor's   bonds    453 

Fairport,  Village  Charter,  aections,  16   and  2ft  thereof,  as  to  powers  of 

municipal  commiwion,  control  of  revenues  and  disposition  of  surplus. .  604 
Genera]  Municipal  Law,  In  tiie  matter  of  the  provisions  of  seotion  6, 

relative  to  disposition  of  surplus  of  bi^way  bonds 4S2 

Glens  Falls,  In  the  matter  of  the  provisionB  of  charter,  sections  ff,  8, 

9  and  20 «« 

Qrand  and  Trinl  Jurors,  CoinpenBatiDii  of,  as  provided  by  the  Coda  of 

Civil  Procedure,  oection  3314 filft 

Highway   Law,   In   the   matter   of   the   provisions   of   section   49,   as   to 

authority  of  town  board  and  tcwn  superintendent  of  highways 474 

Highira;  Law,  Provisions  of,  as  to  town  charges,  section*  4S  and  47 ... .  S30 
Highway  Law,   Provisions  of  aection  90,  relative  to  anUiority  of  town 

superintendent  of  highways 482 

Highway  I«w,  aectione  192  and  195,  inclDsive,  Provisions  of,  relative  to 

tows  highways  487 

Indigent  Persons,  In  the  matter  of  the  provirions  of  law  concerning 455 

Jefferson  County,  Speci«d  Tax  Law,  not  repealed  by  General  Tax  Law 477 

Justices  of  the  Peace,  In   the  matter  of  the  provisions  of   the  statute 

relating  to  461 

Military  Law,  section  1S3,  Provision  of,  as  to  armories 497 

Mount  Vernon  Charter,   as  to  power  to  borrow  moneys   in  advance  of 

special  assessments  —  charter  amendments  suggested fi43 

Public  Officers  Law,  In  the  matter  of  the  provisions  of  section  62,  rdative 

to  meeting  of  town  board 472 

Public  Offlcers  Law,  section  1 1,  In  the  matter  of  the  provieions  of,  relative 

to   supervisor's  bonds 453 

Quarantine  regulations,  Provisions  of  law  as  to  the  apportionment  of 

ezpensca  of  maintaining  and  enforcing 524 

Quarantine  ^penae.  Provisions  of  the  Health  Law,  sections  21  and  25, 

and  Suiltary  Code,  chapter  2,  ss  to S22 

Reports  of  school  trustees  and  fees  for  filing  same.  Provisions  of  Code  of 

Civil  Procedure  and  of  the  EMuca-tion  Law  relative  thereto 541 

Scotia,  Schenectady  county.  Provisions  of.  Tax  Law,  sections  3  and  4. 

Laws  of  1S85,  chapter  433,  as  to  the  bridge  In  Scotia. 533 

Tax  Law,  sections  2,  SS-a,  89,  299  and  906,  and  Village  Law,  section  126, 

AS  to  collection  of  unpaid  taxes  on  special  francbiaes  and  on  personal 

property   547 

Town  Olerk,  Fees  of,  provieions  of  Public  Officers  Law,  section  67,  and 

of  the  Town  Law,  sections  85,  87.  133  and  175 526 

Tovra  Law,  Id  the  ms;tter  of  the  proviuons  of  sections  85  and  131,  relative 

to  meeting  of  town  board 472 

Town  Law,  In  the  matter  of  the  provisions  of  section  43,  relative  to  town 

property  474 
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Town  Lav,  seotionB   17  and  MO,   ProrUkuis  oi,  ««  to  special  town 

meetinga   494 

Village  L&w,  In  the  matttr  of  the  provisioM  of  aection  129,  aa  to  serial 

bcnuja     469 

Village  Law,  In  tbe  matter  of  the  pnivisiona  of  lectiona  62,  102,  108  and 

331-a,  relaftive  to  publication  of  notices 475 

Village  Law,  accUons  110  and  240,  Provisions  '>f.  in  ri'^ird  to  contracts 

far  atreet  lighting. 500 

Village  Law,  section  ll>l-a,  Prorisitma  of,  aa  lu  a.ii'|>l;i3  in  wator  funds 

traosfera 608 

Village  Law,  sections  89,  101,  101«,  102,  110  and  128,  ProvisioDB  of,  ai 

to  village  funds 400 

Village  Police  Justices,  Fees  of,  as  preaeribed  in  Code  of  Civil  Procedure, 

section  3322,  Code  of  Criminsl  Procedure,  section  848,  and  the  Village 

La.w,  sections  185  and  ISO S14 

White  Ploina,  village  of.  In  the  matter  of  the  provisions  of  charter  of 459 

EDUCATION  DEPARTMENT 

Brrrj,  J.  F.,  Appeal  of,  from  refusal  of  board  of  education  of  the  city  of 
New  York  to  direct  the  board  of  eiaminere  to  issue  to  said  Berry  a 
license  as'firat  asaiaUuit  te«cher  of  mathematica S75 

Blumeuatock,  Jtrfm  G.,  Appeal  of,  from  action  of  town  board  of  town  of 
Cherry  Valley,  Otsego  county,  in  decJaring  vacant  the  office  of  school 
director  and  appointing  Dorr  L.  Snyder  to  such  vacancy 659 

Bonner,  J.  M.,  district  superintendent  of  achoola  of  the  second  supervisory 
district  of  Oswego  oounty,  Appeal  of,  from  the  order  of  diseolving 
districts  Nos.  1,  2,  6  and  0  of  the  town  of  Williamstown  in  such  county 
and  creating  a  new  district  out  of  the  territory  of  such  districts 611 

Brabant,  Florence,  Appeal  of,  relative  to  her  employment  as  teodier  in 
school  district  No.  16,  town  of  Clayton,  Jefferson  county S86 

Davem,  Anna  C,  Appeal  of,  from  action  of  trustee  of  district  No.  I, 
town  of  Clifton  Park,  Saratoga  county,  relative  to  her  appointment  as 
teacher    666 

District  No.  1,  town  of  Sherman,  Chautauqu*  county,  In  the  matter  of 
the  appeal  from  the  action  taken  at  annual  meeting  of,  relative  to 
contracting  for  the  instruction  of  the  children  of  the  district 664 

District  superintendent  of  the  second  supervisory  district  of  Schoharie 
eounty.  Appeal  from  order  <rf,  dissolving  school  district  No.  6,  town 
of  Schoharie,  and  annexing  tjie  territory  therqto  to  school  district 
Ko.  5,  town  of  Esperance 600 

Qriswold,  Carolyn  W.,  Appeal  of,  from  &  resolution  of  the  board  of  edu- 
cation of  the  city  of  New  ¥ork,  reorgument 667 

Lakin,  Julius  C,  Matter  of 597 

McCartney,  Harry,  and  Others,  Appeal  of,  from  on  order  dissolving  school 
district  No.  2,  town  of  North  Dans>vil1e,  Livingston  county,  and  annex- 
ing the'territory  thereof  to  union  free  school  district  No.  I  of  such 

town    582 

Uiller,  Frank,  Appeal  of,  relative  to  election  of  trustee  in  district  No.  7, 
town  of  Lewis,  Lewis  county 678 
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Miller,  Nettie  C,  Appeal  of,  relative  to  the  pftymoit  of  eert*i]i  expenses 
incurred  bj  her  in  defending  proceedings  brought  against  her  as  trustee 
of  school  district  No.  10,  town  of  Columbus,  Chenango  countj 680 

Ockers,  Jacob,  Appeal  of,  from  an  order  disaolving  Hchool  districts  Nob. 
7  and  8,  town  of  Islip,  SufTolk  county,  and  forming  a  new  district  out 
of  the  territory  thereof 606 

Pelham,  town  of.  Appeal  of,  from  an  order  dividing  union  free  scliool 
district  No.  1  of  said  town  and  forming  a  new  district  out  of  a  part 
of  the  territory  thereof 616 

Reeide,  Evan  A.,  Appeal  of,  from  proceedings  of  the  annual  meeting  held 
in  district  No.  2,  tovm  of  Colchester,  Delaware  county,  on  May  2,  1916..   603 

Rol>ertB,  &(aj.  Appeal  of,  from  denial  of  her  application  for  a  permanent 
license  to  tea«h  in  the  New  Yorli  city  high  schools 071 

Stiles,  Van  Clive  'D.,  Appeal  of,  from  tfte  action  of  the  State.  Teachers' 
Retirement  Fund  Board  in  denying  his  request  for  retirement 680 

Swajieman,  Claudia  R.,  Appeal  of,  from  the  action  of  the  Stale  Teeachera' 
Retirement  Fund  Board  in  denying  her  application  for  retirement  and 
annuity     fi91 

Witmer,  John  S.,  and  Others,  Appeal  of,  from  the  election  of  John  Hutch- 
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(Address,  Albony,  N.  Y^  except  whare  otherwise  Indicated) 
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Requisitioa  Clerk John  A.  Waldrou. 

Notvy  Clerk. Jowph  A.  Wisely,  Jr. 

Attendant William  J.  I«mborii. 

LnirrsHANTdoVBBROH Edward  Schoeneck. 

Sbcritabt  or  3tatb I^Yancis  M.  Hugo. 

Deputy  SeorettUT  ot  State Addiaon  B.  Parker. 

Second  Deputy  Seoretary Charles  W.  Talt. 

CoHPTROLLiB Eugene  M.  Travia. 

Deputy  Comptroller Warren  I.  Lee. 

Deputy  Comptroller J&mea  A.  Wmdall. 

Deputy  Comptroller FVed  C.  Reuaairig. 

Deputy  Comptroller  (New  Ywk  office,   165 
Broadway) William  Bovdman. 

AsMstant  Deputy  Comptroller Eklwud  P.  Keaney. 

Aasistant  Deputy  Comptroller Chariee  H.  MuUeiu. 

TnauuBBR James  L.  Weill. 

Deputy  Treasurei James  J.  Hamilton. 

Caabier. Floyd  W.  PoweJl, 

Anirtant  CaaUer John  J.  Caldwdl. 

Auditor  and  Paying  Tdler. Isaac  BUuvdt. 

Accountant  and  IVanster  Officer. EUaworth  Crum. 

Attornet-Gcnk&al Egburt  E.  Woodbury. 

Firrt  Deputy Merton  E.  Lewis. 

Second  Deputy Sanford  W.Smith. 

Third  Deputy Qeorge  A.  Fishsr. 

D(^ty Franklin  Kennedy. 

D^y Wilber  W.  Chambers 

Depn^ Qaude  T.  Dawes. 

D«iwty Edward  G.  Griffin. 

Dcfnity Edward  A.  GiBord 

XTii 


D.qit.zeaOvGoOt^lc 


Xviii  StITK  DiCPABTHBKT  KePOBTS 

ATTOKMBt-QBRBKAL  —  (CoBtilUudi. 

Deputy Chariee  M.  8te*n. 
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ComiiBBiONBB  or  AaBiCVi.Tnu Charles  8.  WHsoa. 

Deputy  Commisnoner Harry  B.  Winters. 

Deputy Stanton  C.  Shaver. 
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CommisBioner Thomfls  E.  Finegan. 

Counsel Frank  B.  Gilbert. 
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Attendance  Division Jamee  D.  Sullivan. 
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Visual  Instruction  Division AUred  W.  AbraniB. 

Department  of   Agrioultnral   and   Industrial 

Education. Arthur  D.  Dean  (Direotor). 

StITI   LlBBtBT. 

Director James  L  Wyer,  Jr. 

Iaw  Librarian Jolin  T.  Fltipatdok. 

SctBNO  AND  Statb  Mubbuh. 

Director lokn  M.  Clorlta. 

MiLFTAsr  AND  Fhtocal  Tbainiho  CoioaeaiON. 

Commisaioaer JobnF.OHyan.Mai.-Gen.  Com- 

moading  the  National  Guard, 
Stete  <A  New  York. 

ComndaacKMr Dr.  John  H.  Finley,  President  of 

Univenity  <rf  the  State  c( 
New  York. 
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Comaunioiwr Dr.  George  J.  FUhar. 

Executive  Secretaiy Thomas  C.  StawelL 

InspectOT -  ■  TbomM  A.  Story. 

lospeotor Cbttrles  Newell  Cobb. 

Lupeetor David  Cbase. 

iDspectof Hennui  3.  Norton. 

CoMHiBaioNER  Or  Ezcm Oeorge  E.  Green. 

Deputy  CommlarioDaT John  A.  Brown. 

Seooiid  Deputy  Commiauoner Jay  Fanier. 
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CommiBMoiieT Hermuin  M.  Biggs,  M.  D. 
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Second  Deputy Fled  W.  Sarr. 

Tlurd  Deputy B.  J.  Rice, 

Seeretaiy Irving  J.  Monu. 

Auditor. S.  D.  Gilbert. 

lHaiTUM<»  DKPAxnmrr. 

Supetiiitectdent Jeaee  8.  PhitUpa. 

Pint  Deputy Henry  D.  Appleton. 

Second  Defiv^  (New  York  offiee,  165  Broad- 
way)   Fraooia  R.  Stoddard,  Jr. 

Chief  CkA Edwin  M.  Cadmau. 

StatiBtidan Charke  S.  Crippeo. 

Actnaiy John  S.  Pateiwn. 
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Aneaament  Bod  Fraternal  CorporationB. .  Thomas  F.  Befaao. 

Co-opsradvc  Fire. GeMge  B.  Merigold. 

Liquidation  Bureau. Frederick  0.  Duuham. 

Fin  Companiea    (New  York  office,    16S 

Broadway) Daniel  F.  Gordoo. 

Ijfe  Companies  (New   York  office,   166 

Broadway) Nelson  B.  Hadley. 

Casualty    Compaoiea  (New    Yoric  office, 

166  Broadway) Arthur  F.  Barton. 

Fraternal    Cmnpanies  (New  York    offioe, 

165  Broadway).... John  E.  Diefendoif. 

Workmen's    Compensation    (New    Yoik 

offiee,   165  Broadway) ■' H.  E.  Ryan. 

Audit  (New  York  office,  16S  Broadway).  Charles  Hugfa«B. 
Underwriters'    Assoeiation    (New    York 
office,  16S  Broadway) San 
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LiBOB  Dbpartiukt  (Admbistersd  by  State  Industrial  Comminioii). 

Chairman John  MilchelL 

Conunimonw James  M.  Lyiudi. 

Louis  Wuid. 

-  Edwvd  P.  Lyra. 

Commisaoner William  H.  H.  RogtnL 

Seorataiy. Henry  D.  Sayer. 

Aaeisttmt  Sasretuy Viator  T.  Holland. 

Tint  Deputy  Cammianooer  in  charga  (rf  Bu- 
reau of  Inspeetion James  L.  QemoD. 

Seeond  Deputy  Commisnoner  in  eharga  of 
Workmen's  Compensation  Bureau William  C.  Areher. 

Third    Deputy    Commiaaioiier    in   duuge  of 

Mediation  and  Arbitration  Bureau Frank  B.  Thorn. 

Chief  Counsel Robot  W.  Bonynge. 

Chief  StatistioUn Leonaid  W.  Hatch. 

Director  Employment  Bureau Chariea  B.  Bamea. 

Manager  State  Ineuraooe F.  Spencer  Baldwin. 

Board  or  Law  ExAiinraBa. 

PmideDt William  P.  Goodelle. 

Secretary  and  TreMurer. Franklin  M.  Danaber. 

Examiner Frank  Sullivan  Smith. 

Statb  HosprrAL  Comhihsiom. 

CommisBioner Charlee  W .  Pilgrim,  Chairman. 

CommteBJoner Andrew  D.  Morgan, 

Commissioner Frederick  A.  Hig^s. 

SecreUry Everitt  S.  Elwood. 

Aaaistaot  Secretary Lewis  M.  FarrinBton. 

RlPOBTIRB. 

Court  of  Appeals J.  Newton  FJero. 

Deputy Alva  S.  Newcomb, 

Supreme  Court Jerome  B.  Fisher. 

Deputy fletcher  W.  Battenhal). 

Uiscellaneoua Joseph  A.  Lawsoo. 

Deputy John  T.  Cook. 

Statb  Pbobatioh  CoinflSBiOM Homer  Folks,  Present. 

CommiBsbner. Frank  E.  Wade,  Vtoe-Pr«eidait. 

Commieaoner. A1phont>o  T.  Clearwater. 

Commisnoner Edward  C.  Blum. 

Commissioner, Edmund  J.  Butler. 

CommiasioDGr Henry  Marquand. 

Commisdoner. John  Huston  Fiuley,  ec  officio. 

Secretary Charles  L.  Cbute. 

PoBUC  ScRVio  CounssiON,  First  Dibtbiot,  120  Broadway,  New  York  City. 

Oscar  S.  Strauss,  Chairman. 

William  Haywood. 

Commiaoouer Travis  H.  Whitney. 
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Prauo  Sbbtici  ComosaioH,  Fibst  Dibtriot  -~  (ContintuSi. 

CommiMioner Ch&rtes  3.  Hervoj. 

CommiMioaer 'ttetay  W.  Hodge. 

CoubmI Geo:%eS.  Colenuii. 

SeoretuT Jvoee  B.  Wtlker. 

I'uBuo  Siftvics  ComosaroM,  Sioohd  DnrRicr. 

Commimoaer SeymoniVoo  Stat voord,  Chair ^ 

Comminioaer Devo*  P.  Hodson. 

CommiKioner William  Temple  Emmet. 

rnrriTni^iinnif JuDeB  0.  CUT. 

CommiariOEier Frank  Irvine 

Seoretuy FraneiB  X,  Disuejr. 

Cmmael... Ledyard  P.  Hale. 

BnraanrraNDENT  ov  Pmija  WoBxa William  W.  Wothenpooo. 

Deputy  8upennt«ndait Matthew  A.  Heeran. 

Stati  Tax  CoioaaaioinBS. 

ComtoiaaiMkar Martin  Saxs. 

CommiaritMter Waltor  H.  Knapp. 

Commioaioner Balpb  W.  Thomaa. 

Seetetaiy Homoe  Q  Tennant. 

Couim) Chailea  R-  MeSpamn. 

SgraawnNDBNT  of  &tk.Tm  PanONB J,  M.  Carter. 

Chief  Clerk. George  W.  FranUin. 

Stati  Comoaeioa  or  PuBCno. 

Henry  Solmnan,  Preeident 

Frank  £.  Wade,   Vice-PieeideDt 

Jamea  T.  Murpby. 

Richard  M.  Hurd, 

Commisricaur Mib.  Sarah  L.  Davenport. 

Rudolph  F.  Diedling, 

Allan  I.  HoUoway. 

Secretary John  F.  Tremain. 

Chief  acrk. Philip  0.  Roon. 

Atati  Fair  CouoaaioR. 

CommiBBioneT Charlea  A.  Wieting. 

Commianoner Eldward  B.  Long. 

Commiaooner Calvin  J.  Uusod. 

W.  Averill  Harrimaii. 

Fred  B.  Parker. 

CommiMiODer   [tz  offieio) Edward    Sohoeneck,  Ijeutetiant- 

Qovemor. 

Commisdoner   (ex  offieio) ■  • Charles  S.  Tmaon,  Commiadoner 

o(  Agriculture. 

Health  Omcw  Poa*  of  Naw  York Leland  C.  Cofei,  M.  D. 

Office  at  Quaranliiie  Station 
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PUBLIC  SERVICE  COMMISSION 

FIRST    DISTRICT 


In  the  Matter  of  the  Hearing  on  the  Complaint  of  Philip 
Ordovbb,  as  Assignee  of  the  Manchestbb  Eubbes  Company, 
against  The  Edison  Elbotbio  Illomikatihq  Oompant  of 
BaoOKLTif,  as  to  Alleged  Oreroharges  for  Electric  Curreot 


(Public  SerrlM  CommiHaioii,  First  District,  July  13,  1010) 

Electrical  eotporatloiij  —  achednla  of  tatas  and  Charon  nnder  retail  Ushtinf 
contract  ■hovld  be  chaised  to  aialcue  of  baakmpt  cnatonun  in  an«ara 
and  under  maximnm  deniand  contract. 

Electrical  corporationa  —  tatifi  icbednlei  —  prorlalon  for  contlniiaiice  of  aerrica 
to  asiJEoee  of  bankrupt  enitomera  recommended. 

Upon  a  complaint  of  Philip  Ordover  against  the  Edison  Electric  Illumi- 
nating Company  of  BrooldTU  ttiat  ae  assignee  tor  the  creditors  of  the  busi- 
neae  of  a  bankrupt  customer  of  the  respondent  under  a  maximum  demand 
contract  he  was  charged  for  electriv  current  for  thirty-eight  days  nndpr  a 
retail  lighting  contract  an  excess  ol  9205.71  over  what  the  charge  would 
have  been  under  ttie  maTininm  demand  contract,  it  appeared  that  the 
respondent  refused  to  furnish  current  under  the  old  contract  for  the 
failure  of  the  compluoant  to  pay  an  arrear  of  1397.39  under  uld  con- 
tract and  that  the  complainant  thereupon  signed  a  retail  lighting  contract. 
Field,  that  if  trustees  or  aesIgDees  in  bankruptcy  for  the  benefit  of  creditors 
adopt  the  executory  contracta  ol  their  ineoWentB  they  are  required  to  take 
them  cum  onere,  and  that  as  the  complainant  did  not  pay  the  amount  due 
by  his  insolvent  he  could  not  require  the  Edison  Company,  and  that  com- 
pany had  no  legal  right,  to  furnish  him  with  electrical  current  on  other 
terms  than  those  provided  in  its  schedule  on  file  with  the  Commission. 

In  the  interest  of  public  policy  it  is  recommended  Uwt  the  electrical 
corporations  under  the  Commission's  jurisdiction  Itle  snpplanental  sched- 
nles  containing  provisions  for  the  continuance  of  Krvice  to  trueteea  or 
assignees  of  bankrupt  customers  under  the  contracts  to  said  customers. 

This  proceeding  was  upon  the  complaint  of  Philip  Ordover  and 
was  commenced  by  a  resolution  adopted  on  November  5,  1915, 
directing  a  hearing  in  the  matter.    On  July  13,  1916,  the  Com- 
St4t«  Dipt.  Rbpt.—  Vm.  g        l 
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Public  ServiM  CommiMion,  First  District 


mission  adopted  the  opinion  of  Commisetoner  Hayward,  who  pre- 
aided  at  Hie  hearings,  and  aatered  an  order  dismisBing  the 
complaint 

H.  H.  Whitonan,  for  the  Commission. 

Philip  Ordover,  the  complainant,  in  person. 

Hatch  &  Sheehan,  by  Aahley  T.  Cole,  for  the  Edison  Electric 
Illuminating  Company  of  Brooklyn. 

Hatwakd,  Commisflioner. —  The  complainant,  Philip  Ordover, 
became  the  assignee  for  the  benefit  of  the  creditors  of  the  Man- 
cheeter  Eubber  Company  on  July  20,  1915,  and  received  permi»- 
sion  from  the  court  to  continue  the  business  for  a  period  of  thirty 
days.  Previously,  the  Manchester  Rubber  Company  had  been 
receiving  electrical  service,  mainly  for  power  purposes,  under  a 
maximum  demand  contract "  which  was  for  a  minimum  period 
of  one  year,  and  at  the  time  of  the  asBignment  the  Manchester 
Rubber  Company  was  in  arrears  in  paying  for  current  consumed 
in  the  amount  of  $397.39.  The  assignee  applied  to  the  Ediscm 
Electric  Illuminating  Company  of  Brooklyn  for  service  under 
the  contract  which  the  Manchester  Eubbw  Company  had  at  the 
time  of  the  assignment,  but  the  Edison  Company  refused  to  con- 
tinue the  old  contract  unless  the  assignee  would  pay  the  amount 
due  thereunder  at  the  time  of  the  aaaigmnent.  Not  being  willing 
or  authorized  to  pay  the  arrears,  the  assignee  signed  a  "  retail 
lighting  contract,"  which  was  the  only  other  form  the  Edison 
Company  offered  to  give  him,  the  Edison  Company  at  that  time 
not  having  on  file  with  the  Commission  a  contract  schedule  pro- 
viding for  a  continuation  of  service  to  an  assignee,  receiver  or 
truBt«e  under  the  circumstances  of  this  ease. 

Electrical  service  was  rendered  the  assignee  from  July  19  to 
August  26,  1915,  and  $406.87,  the  amount  charged  therefor  under 
the  "  retail  lighting  contract "  was  $206.71  more  than  would  have 
been  charged  under  the  "maximum  demand  oonb^ot"  of  the 
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Manchester  Rubber  Company.  The  aflsiguee  makes  claim  for  this 
excess. 

Tmstees  in  bankruptcy  or  assignees  for  the  benefit  of  creditors 
are  not  bound  to  adopt  the  executory  contracts  of  their  insolvents 
if  it  would  be  unprofitable  to  do  so ;  but,  "  if  they  elect  to  assume 
soch  a  contract,  they  are  required  to  take  it  cum  onere  as  the  bank- 
rupt raijoyed  it,  subject  to  all  the  terms  and  conditions,  in  the 
same  plight  and  condition  tliat  the  bankrupt  held  it"  Otdlier 
Bankruptcy  (9th  ei),  1027. 

As  it  was  not  in  the  interest  of  the  estate  for  l^e  assignee  to 
adopt  the  contract  held  by  the  Manchester  Bubber  Company  by 
paying  the  amount  due  thereunder,  he  could  not  require  the  Edi- 
son Company,  and  that  company  had  no  legal  right,  to  furnish 
him  with  electrical  curremt  on  other  terms  than  those  provided 
for  in  its  schedule  on  file  with  the  Commission.  It  follows  that, 
even  if  the  CtHnmission  had  the  power  to  order  a  refund,  the  com- 
plaint must  be  dismissed. 

It  seems  to  me,  however,  that  where,  as  often  happens,  a  trus- 
tee in  bankruptcy  or  other  representative  of  an  insolvent  estate  is 
directed  to  continue  the  business  for  a  limited  time,  it  would  be 
in  the  interest  of  public  policy  that  he  should  be  entitled  to  receive 
current  at  the  same  rate  formerly  furnished  the  bankrupt  Indeed, 
the  New  York  Edison  Company  now  has  such  a  service  provision 
in  its  schedule;  and  I  recommend  that  the  secretary  of  the  Com- 
mission transmit  a  communication  to  the  electrical  corporations 
subject  to  the  Commission's  jurisdiction  which  have  not  such  a 
schedule  on  file,  requesting  ttiat  tiiey  advise  the  Commission 
whether  they  will  file  a  supplemental  sehedule  providing  for  a 
continuation  of  service  similar  to  the  schedule  of  the  New  York 
Edison  Company. 

Straus,  Chairman,  Whitney  and  Hervey,  Commissioners,  eon- 
corring;  Hodge,  Commissioner,  abswit 
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In  the  Matter  of  the  Complaint  of  the  VAUDBAn  Amcsbmbnt 
Company,  Against  the  Edison  Electbio  Illuminating 
Company  of  Bbooklyk  on  Account  of  Alleged  Incorrect  Billa 
for  Current  Furnished 

Cflfle  No.  2100. 
(Public  Service  Commiaaion,  First  District,  August  IB,  1010) 

Electrical  cotpoiAtfons,  rates  aa4  diaigea,  alternating  cunent  supplied  to 
motor  Keneiators  for  operatins  a  moTins  picture  macbine  alionltl  be 
cliarged  as  power  and  not  as  llglit. 

Use  of  electric  cunent  at  nicht  does  not  deteimine  as  to  whether  it  la  uaed 
for  light. 

Upon  the  complaint  of  the  Vaudeau  Amusement  Company  against  the 
Edison  Electric  Illuminating  Companj  of  Brooklyn,  for  charging  lighting 
rates  for  alternating  current  supplied  to  the  complainant's  motor  gen- 
erator which  translated  said  current  into  direct  current  for  operating 
a  moving  picture  machine,  held,  that  the  test  whether  current  is  used 
for  power  or  for  lighting  is  at  the  point  of  delivery  and  consumption  and 
as  the  point  of  consumption  wes  at  the  motor,  where  the  current  was 
used  for  power  and  not  for  light,  power  ratcB  should  be  charged. 

The  contention  of  the  respondent,  Edison  Electric  Illuminating  Com. 
pany  of  Brooklyn,  that  the  current  used  at  night  for  the  operation  of  a 
moving  picture  machine  is  light  and  should  be  charged  at  lighting  rates 
cannot  be  sustained  as  the  respondent's  schedule  rates  for  power  do  not 
eontain  any  restrictions  as  to  the  time  of  day  when  power  rates  apply. 

This  proceeding  was  upon  the  complaint  of  the  Vaudeau  Amuse- 
ment Company  and  was  started  by  a  resolution  adopted  by  the 
CommisBion  on  May  25,  1916,  directing  a  hearing  in  the  matter. 

On  August  11,  1916,  the  Commiseion  entered  an  order  provid- 
ing 88  follows :  "(1)  That  said  Edison  Electric  Illuminating  Com- 
pany of  Brooklyn  be  and  hereby  is  forbidden  to  charge  the  Vau- 
deau  Amusement  Company  for  current  furnished  to  said  Vaudean 
Amusement  Company  for  operating  its  motor  a  rate  in  excess  of 
that  charged  by  said  Edison  Electric  Illuminating  Company  for 
current  used  for  power  purposes  as  set  forth  in  its  schedule  filed 
with  this  Comraisaion." 

On  August  18,  1916,  the  Commission  adopted  an  opioioQ  of 
Commissioner  Hayward,  which  ia  aot  out  below. 
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H,  H,  Whitman  and  J.  H,  Goetz,  for  the  Commisaion. 

J.  Robert  Rubin,  for  the  Vaudeau  AmusemeDt  Company. 

T.  S.  Jones  and  C.  E.  Butz,  for  the  Edison  Electric  Iliumtnat- 
iiig  Company  of  Brookhn. 


Hatward,  Commissioner. —  This  is  a  complaint  brought  by  the 
Vaudeau  Amusement  Company,  which  conducts  a  moving  picture 
theatre  in  the  borough  of  Brooklyn,  city  of  New  ^'ork,  against  the 
Edison  Electric  Illuminating  Company  of  Brooklyn,  an  electrical 
utility.  The  theatre  of  the  complainant  is  in  a  district  in  which 
the  respondent  supplies  only  alternating  curitent.  The  com- 
plainant, which  uses  direct  current,  installed  a  motor  generator 
set  The  alternating  -urrent  supplied  by  the  respondent  is 
metered  on  the  complainant's  premises  and  is  delivered  to  a  motor 
owned  by  the  complainant ;  this  motor  is  connected  with  a  dynamo, 
and  the  dynamo  generates  the  direct  current  used  by  the  cnn- 
plainant.  All  the  equipment  beyond  the  meter  is  owned  by  the 
complainant. 

The  respondent  has  no  sdiedule  on  file  with  the  Commisaion 
classifying  electric  service  for  moving  picture  purposes,  and  has 
only  schedules  for  light  and  schedules  for  power.  At  the  time  the 
complaint  was  filed,  the  complainant  was  billed  for  electric  cur- 
rent upon  the  basis  of  a  lighting  rate.  The  main  issue  relates  to 
the  qneetion  whether,  under  the  circumstances  shown,  service  to 
the  complaiDant  should,  for  rate  purposes,  be  classified  as  that  for 
power  or  that  for  light.  There  was  another  issue  in  regard  to  the 
determination  of  the  maximum  to  be  applied,  but,  as  that  involved 
merely  an  arithmetical  computation,  the  matter  was  left  for  adjust- 
ment between  the  parties.  But  the  difference  in  the  charges  upon 
the  basis  of  power  and  upon  the  basis  of  lighting  is  substantial. 

It  is  contended  in  behalf  of  the  respondent  that  the  lifting 
rate  should  apply,  because  the  motor  generator  set  ia  only  a 
"  translating  "  device.  But  the  equipment  used  by  the  complainant 
is  not  the  ordinary  translator  or  "  transformer."  The  current  fur- 
nished at  the  motor  is  not  transmitted  beyond  it  in  any  form  and 
whatever  loss  in  power  results  from  using  the  motor  is  sustained 
by  the  consumer. 
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Electric  li^t  U  prodaoed  by  a  current  of  electricity  paasing 
through  devicos  of  different  kinds  called  lamps.  None  of  respond- 
ent's current  ever  reached  complainant's  lamps^ 

Electric  power  is  produced  by  a  current  of  electricity  applied  to 
a  motor  which  by  a  belt  or  shaft  connecticm  drives  other  machin- 
ery. Kespondent's  current  in  this  case  drives  complainant's  motor 
and  makes  no  difference  whether  that  motor  in  turn  drives  a  fan, 
a  lathe,  a  dynamo,  all  or  either.  It  is  power,  not  light  Frcnn  the 
motor  to  the  dynamo,  no  current  is  transmitted,  only  power.  The 
point  oi  consamption  therefore  is  at  the  motor,  at  which  the  cur- 
rent is  used  for  power  and  not  for  lighting.  The  test  whether  the 
current  is  used  for  power  or  for  lighting  is  at  the  point  of  delivery 
and  consumption. 

The  respondent  further  contends  that  the  period  during  which 
the  curroit  for  this  particular  purpose  is  used  is  beyond  the  usual 
power  period.  But  the  respondent's  schedules  contain  no  such 
restriction  in  its  chargee  for  power.  Indeed,  as  it  is  common 
knowledge  that  moving  picture  theatres  in  this  vicinity  are 
operated  during  the  day  time,  when  current  for  power  is  largely 
used,  the  period  of  use  in  this  case  may  be  assumed  also  to  come 
within  the  usual  period  of  power  oonaumption.  Bnt  even  if  used 
exclusively  during  the  peak  of  the  ni^t  load  on  respondent's  plant, 
it  would  Btill  be  power. 

Under  its  schedules  the  company  could  not  charge  the  rate  for 
light  to  a  consumer  who  used  its  current  for  motor  driven  sewing 
machines  at  night  or  beyond  the  usual  power  period.  No  more 
can  it  base  its  charges  to  complainant  on  the  time  of  day  or  night 
the  current  is  used,  simply  because  it  is  a  dynamo,  and  not  a 
sewing  machine  for  which  the  power  is  used. 

The  Commission's  finding,  therefore,  is  that  under  the  rate 
classification  of  the  respondent  on  file  with  the  Commission,  the 
rate  for  power  should  govern  the  charges  made  to  the  complainant. 
All  consuraers  belonging  to  the  complainant's  class  and  being  simi- 
larly served  should  of  course  be  treated  alike.  An  order  has 
therefore  been  entered  forbidding  the  respondent  to  charge  the 
complainant  for  current  furnished  to  it  for  operating  its  motor  a 
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rate  in  ezceee  of  that  charged  by  tho  respondent  for  current  used 
for  power  pnrpoaes  as  set  forth  in  the  schedule  filed  with  the 
Commission. 

Hodge,    Whitney   and    Hervey,    Commissioners,    concurring; 
Straus,  Chairman,  absent. 


In  the  Matter  of  the  Hearing  on  the  Ccnnplaint  of  Ed.  Jaitsen 
'  against  The  Nbw  Yoke  Edisoh  Coufany  as  to  ColIecUve 
Consumption  in  Detennining  Rate 

Case  No.  2181 
(Pablic  Service  CommiHion,  First  District,  Siptember  0,  ISIS) 

Electric*!  eorporatlou  —  rates  and  chartes  —  conjunctional  serrice  rider  — 
cnimit  naed  by  tenants  not  Included  In  determining  rates  chargeable  to 
landlord. 

Electrical  corporations  —  rates  and  charges  —  guaranteed  consumption  for 
wholesale  rate  —  contract  ilder  for  inclniion  of  tenants'  consumption  for 
folfllbnent  of  guarantee  not  to  effect  guaranteed  consumption  rate. 

Under  n  eonjunctioDal  service  rider  to  a  contract  for  electric  current 
providing  that  on  account  of  the  close  proximity  of  several  buildings 
under  the  same  ownership  so  that  they  maj  be  served  from  one  service 
the  ouirent  for  the  buildings  should  be  taken  respectively  to  determine 
the  rate  chargeable  to  the  landlord,  the  current  used  by  the  tenants 
should  not  b«  credited  to  the  landlord  for  the  purpose  of  charging  him 
lower  rates. 

A  rider  t«  a  contract  with  the  New  York  IDdison  Company  signed  by 
the  complainant,  Ed.  Jansen,  the  owner  of  several  adjoining  buildings, 
guaranteeing  an  annual  consumption  of  100,000  kilowatt  hours  and  flxing 
t>  sliding  scale  of  rates,  provided  that  the  current  consumed  by  the 
tenants  of  said  buildings  should  be  credited  to  the  consumption  of 
100,000  kilowatt  hours  guaranteed,  the  accounts  of  the  tenants  to  have 
no  other  rdation  with  said  contract.  The  complainant,  having  used  less 
than  100,000  kilowatt  hours  of  current  per  year,  contended  that  he  was 
entitled  to  have  all  tlie  current  consumed  by  hi*  tenants  credited  to  him 
for  the  purpose  of  giving  him  the  benefit  of  a  lower  step-rate  than  five 
cents  per  kilowatt  hour  charged  by  the  respondent  for  the  first  15,000 
kilowatt  honrs  of  monthly  ooBSumption.  Held,  that  the  intent  of  the 
rider  evidently  was  that  Ue  vse  of  the  current  by  the  tenants  should  be 
applied  only  in  fulfilling  the  guarantee,  bringing  the  customer  within 
the  wholesale  claasification,  but  not  for  the  purpose  of  securing  rates 
within  a  class  other  than  those  obtained  by  the  actual  consumption  ot 
the  customer,  and  that  the  complaint  should  be  dismissed. 
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This  proceeding  was  begun  by  tiie  adoption  of  a  resolution  based 
upon  the  compiaint  of  Ed.  Jana^i,  the  resolution  bearing  date  of 
August  23,  1916,  and  directing  a  hearing  in  the  matter. 

On  August  30,  1916,  a  hearing  was  held  and  on  September  6, 
1916,  pursuant  to  an  opinion  of  Commiseioner  Whitney,  who  pre- 
sided at  the  hearing,  the  CommisBicHi  entered  an  order  dismissing 
the  complaint. 

£.  J,  Crummey,  for  Hie  Caauoisaion. 

Whitkby,  Commissioner. —  CcHnplaint  is  made  by  Ed.  Jansen, 
owner  (A  the  buildings  upon  premises  Nos.  113-119  West  Seven- 
teenth street  and  108-116  West  Eighteenth  street,  in  the  borouj^ 
of  Manhattan,  New  York  city,  sgainat  the  New  York  Edison 
Company,  which  supplies  electric  current  to  the  premises  of  the 
complainant,  with  r^ard  to  the  basis  applied  in  determining  the 
rate  which  the  ccnuplainant  should  pay. 

On  October  6,  1910,  an  agreement  was  made  between  the  com- 
plainant and  the  Edison  Company  for  the  supply  of  electric  cur- 
rent to  the  premises  mentioned,  for  a  term  of  six  years,  which 
provided  "  that  the  aggr^ate  use  of  current  supplied  under  this 
contract  shall  not  be  less  than  100,000  killowatt  hours  per  year," 
and  fixed  the  following  rate:  For  the  first  15,000  kilowatt  hours, 
mcmthly  consumptioa,  five  cents  per  killowatt  hour;  from  15,000 
to  25,000  excess  over  15,000  monthly  consumption,  four  and  one- 
half  cents  per  killowatt  hour;  frmn  25,000  to  35,000  excess  over 
25,000  monthly  consumption,  four  cents  per  killowatt  hoor;  from 
35,000  to  50,000  excess  over  35,000  monthly  consumption,  three 
and  one-half  cents  per  killowatt  hour;  all  over  50,000  monthly 
consumption,  three  ceots  per  killowatt  hour. 

Attached  to  the  contract  were  two  riders,  one  relating  to  "  con- 
junctional service  "  and  tiie  other  relating  to  "  owner's  or  lessee's 
service,"  as  follows : 

"(1)  In  view  of  the  fact  that  the  buildings  enumerated  in  this 
contract  are  not  more  than  100  feet  apart,  are  undOT  a  common 
owDCTship  (leasehold)  and  may  be  sarved  from  one  service  the 
current  required  for  them  may  be  taken  collectively  in  deter- 
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mining  the  rate  to  which  the  nndOTaigned  is  entitled  under  this 
contract 

"(2)  In  view  of  the  oxclueion  of  all  other  dectric  flervice  frwa 
the  building,  and  of  a  private  plant  for  light  or  power  during  the 
term  of  the  contract,  that  the  electric  current  conaumed  by  the 
tenants  shall  be  credited  to  the  consumption  of  100,00  kiilowat 
houT8  annually  guaranteed  by  the  undersigned.  The  accounts  of 
the  tenants  shall  have  no  other  relation  with  this  contract" 

During  the  term  of  the  contract,  the  consumption  of  the  com- 
plainant on  all  the  buildings  approximated  70,000  to  85,000 
killowatt  hours  a  year,  whereas  the  tenant  of  one  of  the  buildings, 
the  New  Tork  Mail  Transportation  Company,  consumed  approxi- 
mately 400,000  killowatt  hours  a  year.  The  complainant  in  no 
year  reached  the  guarantee  requiranent  of  100,000  killowatt  hours 
a  year,  but  the  Edison  Company  credited  the  complainant  with 
the  electric  current  consumed  by  the  tenant  to  the  extent  of  making 
up  the  difference  between  the  amount  actually  consumed  by  the 
e<Hnplainant  and  the  100,000  killowatt  hours  annually  guaranteed, 
thus  charging  the  complainant  a  flat  rate  of  five  cents  per  killowatt 
hour  for  his  eonaumptitm. 

The  complainant  now  claims,  however,  that  he  is  entitled  to  & 
lower  rate  than  five  cents  under  the  sliding  scale,  not  because  he 
personally  used  enough  current  to  obtain  the  benefita  of  that  scale, 
but  because  the  current  used  by  hie  tenant,  combined  with  his 
own,  would  bring  the  aggr^te  to  a  point  to  which  the  lower 
ratea  wetre  applicable  In  other  words,  he  claims  that  the  con- 
sumption of  the  tenant  should  be  applied,  not  only  to  fulfilling 
the  guarantee  of  minimum  consumption,  but  also  to  determining 
the  rate  which  he  shall  pay  for  current. 

The  complainant  contends  that,  under  the  provision  in  the  oon- 
junctional  service  clause  that  "  the  current  required  for  them  may 
be  taken  collectively  in  determining  the  rate  to  which  the  under^ 
signed  is  entitled  under  this  contract,"  if  he  is  entitled  to  credit 
for  any  part  of  the  current  consumed  in  these  buildings  by  the 
tenants  which  was  not  charged  directly  to  hi»~account,  he  is 
entitled  to  a  credit  for  the  entire  consumption  by  the  tenant 
This  paragraph  rdates  wholly  to  the  juxtaposition  of  the  prop- 


D.qit.zeaOvGoOt^lc 


State  Depabtubnt  Repostb 


Public  Service  Commiasion,  First  Distriet 


ertiee,  permittiiig  their  service  tmder  a  ocnmnon  contract,  thou^ 
located  on  different  streets.  No' reference  is  made  to  "  tenants  " 
in  this  clause^  whereas  specific  reference  to  tenants  is  made  in  the 
other  danse  relative  to  owner's  or  lessee's  service.  The  language 
"  the  current  required  for  them  may  be  takoi  collectively  "  refers 
to  buildinga  and  not  to  tenanis,  and  covers  service  to  be  rendered 
to  complairumt  in  more  than  one  building,  and  not  to  Krvice  to 
complainant  and  tenants.  The  fair  intendment  of  the  provision 
is  that,  in  computing  the  consumption,  the  current  required  by 
the  cotnplaiTiant  for  them  (the  buildings  referred  to  in  the  ocm- 
tract)  should  be  taken  collectively  in  determining  the  rate^  In 
other  words,  instead  of  having  separate  services  for  the  several 
buildings,  involving  perhaps  as  many  guarantees  as  buildings  and 
additional  equipment,  all  the  current  tised  by  the  complainant  in 
all  the  buildings  may  be  aggr^ated  to  make  up  the  minimum 
guarantee  or  any  amount  necessary  to  obtain  a  rate  tower  than 
that  applicable  to  the  guarantee. 

Moreover,  the  complainant  contends  that,  under  the  provision 
in  tie  owner's  or  letisee's  service  clause  that  "  the  electric  ourrmit 
consumed  by  the  tenants  shall  be  credited  to  the  consumption  of 
100,000  killowatt  hours  annually  guaranteed,"  if  the  entire  con- 
sumption, including  that  of  the  tenants,  had  fallen  below  the 
guarantee,  the  Edison  Company  would  have  charged  the  complain- 
ant with  a  deficit,  and  that,  therefore,  the  100,000  killowatt  hours 
should  be  considered  as  a  minimum  guarantee  and  not  as  a  limited 
amount  against  whicb  the  tenants'  consumption  may  be  applied. 
But  the  language  in  this  clause  negatives  such  a  oonstruction, 
for  it  provides  that  the  tenants'  consumption  shall  be  "credited 
to  the  consumption  of  100,000  kUlowait  houTa  annually  guar- 
anteed." It  does  not  provide  that  the  tenants'  consumption  diall 
be  credited  to  the  complainant's  consumption,  but  the  consumpticm 
of  "100,000  kUloKoit  hotm."  It  was  evidently  intended  tiat 
the  use  of  current  by  the  tenants  ^ould  be  applied  only  in  ful- 
filling the  guarantee,  bringing  the  customer  within  the  wholesale 
classification,  but  not  for  the  purpose  of  securing  rates  within  a 
class  other  than  those  obtained  by  the  actual  consumption  of  the 
customer.    The  tenants'  consumption  oonld  not  be  used  for  any 
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Other  pnrpoe^  for  the  clause  provided  that,  "  The  aoconnta  of 
the  tenants  Aall  have  no  other  relation  with  this  contract"  The 
complainant  assmned  no  responaibility  for  the  pavment  of  the 
chaises  for  the  tenanta'  consumption ;  and  the  tenant  evidently 
made  ita  own  cmtract  for  current  directly  with  the  Edison  Com- 
pany at  rates  oommensurate  with  the  quantity  of  service  taken 
by  it 

It  is,  therefore,  my  opinion  that  the  oonsnmption  of  the  tenants 
diould  not,  under  the  contract  now  construed,  be  applied  for  the 
purpose  of  detAmining  the  rate  which  the  cmaplainant  should  pay 
for  current  in  addition  to  that  of  guarantee  of  the  contract,  and 
the  complaint  should  be  dismissed.  No  issue  is  presented  as  to  the 
reasonableuesti  of  the  provisions  considered  in  this  ease,  and  no 
opinion  is  expressed  thereon.  This  opinion  is  confined  simply  to 
the  question  of  what  are  the  rights  of  the  parties  under  these 
provisions. 

Strauss,  Ch&innan,  Hayward,  Hodge  and  Hervey,  C(«nmia- 
ai<»ier8,  ctmcurrinj^ 


In  the.  Hatter  of  the  Hearing  on  Motion  of  the  Commissiim  in 
Respect  of  the  Extensior  of  ths  BoaroH  Road  Like  of  the 
Uhioh  Rau-way  Compaht  of  New  York  City  from  East  One 
Hundred  and  Seventy-seventh  Street  to  East  One  Hundred  and 
Eighty-first  Street,  in  the  Borough  of  The  Bronx,  City  of  New. 
York 

Case  No.  2121 

(Publlo  Serriee  Comminion,  Firat  Dlatrlet,  September  SI,  191(1) 

Stnet  railway  coipoTationa  —  BeTvlce — uEtaniion  of  Boatou  Koad  line  to 
One  Handled  and  Blghty-Fint  Street  ~  In  the  absence  of  f randiUei  at  of 
lishti  line  extenaiena  cannot  be  nqaired  by  the  Coauniuion. 

Street  railvay  coiporationi  —  the  Commission  eauet  compel  one  cotpontloa 
to  operate  am  the  tracka  of  another  wbete  then  ii  no  fianchisa  right*. 

Street  laflvay  coipoiationa — tranifer  amnsemeat  prefetable  to  abort  exten- 
alon  ioTolvliiK  switching  back  of  caia. 

Street  railway  coiporatloBa  —  fianchiiea  aad  privUefea  —  application  foi  fran- 
cUae  Tolnntaiy  act  of  coipoiation. 

Upon  a  petition  to  lequire  th«  Union  Railway  Company  of  New  York 
City  to  extend  the  operation  of  it*  Bolton  road  line  from  One  Hundred 
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And  Seventy -Serenth  street  to  One  Hundred  and  Eightjr-FirHt  atreet  it 
•ppeared  that  company'H  franchiae  terminated  aouth  of  One  Hundred 
and  Beventj-Ninth  street.  Beld,  that  the  CommiaBion  should  not  require 
a  public  utility  to  enter  upon  a  territory  for  trhich  it  does  not  poBsess  all 
ths  neceggary  franchiie  rights,  otherwise  the  Commiasion  would  diepense 
with  compliance  by  the  utility  with  the  aafeguarda  which  the  law  pro- 
vided againat  the  assumption  by  the  utility  of  rights  not  conveyed  to  it. 

No  Buch  identity  of  property  righta  exinti  between  two  street  railroad 
corporatloai  in  the  same  system  that  the  Commission  may  compel  one 
of  the  companies  without  a  franchise  to  operate  on  the  tracks  for  which 
the  other  company  has  a  franchise,  and  white  the  two  companies  may 
enter  into  sn  agreement  for  the  joint  use  of  the  tracks  the  Commission 
has  no  power  to  compel  them  to  make  such  an  agreement. 

Where  the  extension  of  a  line  for  a  short  distance  to  the  end  of  the 
tracks  of  a  street  railroad  corporation  1b  impracticable  as  involving  tiie 
•witching  tiacic  of  cars  and  an  existing  transfer  armnf^cment  atTords 
better  service  the  Commission  ia  not  warranted  in  ordering  said  extension. 

A  request  of  the  petitioners  that  if  the  Commisaion  should  not  order 
the  Teaponilent  to  operate  the  Boston  road  tine  to  East  Une  Hundred 
and  Eighly-Pirst  street  for  the  want  of  a  local  franchise  right  to  that 
point  it  should  recommend  that  an  application  be  made  for  such  fran- 
chise, cannot  be  granted  as  the  determination  of  the  matter  is  one  for 
the  judgment  of  the  company's  directors. 

Upon  a  petition  that  the  ConuniBsioD  direct  the  Union  Railway 
Company  of  New  York  City  to  extend  its  Boston  road  line  from 
East  One  Hundred  and  Seventy-seventh  street  northerly  to  East 
One  Hundred  and  Eighty-first  street,  in  the  borough  of  The 
Bronx,  the  Commission  adopted  a  resolution  on  July  13,  1916, 
directing  a  hearing  in  the  matter.  A  hearing  was  held  on  July  19, 
1916,  before  Commissioners  Hayward  and  Whitney,  and  on  Sep- 
tember 21,  1916,  pursuant  to  an  opinion  of  Commissioner  Hay 
ward,  adopted  on  that  day,  the  Conmiission  entered  an  order 
discontinuing  the  proceeding. 

The  further  facts  in  the  matter  are  set  forth  in  the  opinion 
adopted, 

E,  J.  Crummey,  for  the  Commission. 

Harry  B,  Chambers,  for  the  East  Trranont  Taxpayers'  Asso- 
ciation. 

Edward  A.  Maher,  Jr.,  for  the  Union  Railway  Company  of 
New  York  City. 
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Hatwakd,  ConuniasioneT. —  Thia  proceeding  was  conunenced 
on  motion  of  the  Commission  for  the  purpoee  of  investigating 
a  petition  filed  by  inter^ted  persons  asking  that  the  Union  Kail- 
way  Company  of  New  York  city  be  ordered  to  extend  its  Boston 
road  line  from  East  One  Hundred  and  Seventy-seventh  street  and 
Boston  road  northerly  to  East  One  Hundred  and  Eighty-first 
street  and  Boelon  Road,  in  the  borough  of  The  Bronx,  city  of 
Xew  York.  At  the  hearing  tlie  petition  was  amended  so  as  to 
request  that  the  railway  company  be  directed  to  operate  the  line 
only  to  One  Hundred  and  Eightieth  street  and  that  the  Commis- 
sian  advise  the  extension  to  One  Hundred  and  Ei^ty-first  street. 

Tracks  are  now  laid  on  Boston  road  between  One  Hundred  and 
Seventy-seventh  street  and  One  Hundred  and  Eightieth  street, 
over  whidi  the  New  York  City  Interborough  Railway  Ccanpany 
operates  two  lines,  the  Bronx  and  Van  Cortlandt  Park  line  and 
the  One  Hundred  and  Eightieth  street  croeatown  lina  A  swit(di 
is  maintained  on  Boston  road  between  One  Hundred  and  Seventy- 
eighth  and  One  Hundred  and  Seventy-ninth  streets.  During  the 
rush  hours  the  Boston  road  line  is  operated  on  a  route  between 
One  Hundred  and  Twenty-eigih  street  on  the  south  via  Third 
avenue,  Boston  road,  Walker  avenue  and  Morris  Park  avenue 
and  Van  Neet.  During  the  ncm-rush  hours  one-half  of  the  service 
operatea  to  West  Farms  square,  at  which  point  cars  are  turned 
back,  but  occasionally  the  cars  are  turned  back  at  the  switch  be- 
tween One  Hundred  and  Seventy-eighth  and  One  Hunded  and 
Seventy-ninth  streets. 

The  Boston  road  line  is  c^perated  during  the  rush  hours  on  a 
three  and  one-half  minute  headway  between  Morris  Park  avenue 
and  One  Hundred  and  Thirly-eighth  street,  and  a  seven  minute 
headway  south  of  One  Hundred  and  Thirty-eighth  street,  no  short 
line  cars  being  operated  and  during  the  non-rush  hours  on  a  hea<[- 
way  of  five  minutes  between  West  Farms  square  and  One  Hundred 
and  Twenty-eighth  street,  and  of  ten  minutes  between  West  Farms 
square  and  Morris  Park  avenue,  the  short  line  cars  being  turned 
back  at  West  Farms  square.  The  headway  of  the  One  Hundred 
and  Eightieth  street  croestown  line  is  six  minutes  during  rush 
hours  and  ten  minutes  during  non-rush  hours,  and  of  the  Bronx 
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and  Van  Cortlandt  Park  line  ten  minutes  during  the  rush  boitn 
and  twelve  minutes  during  the  non-ru^  hoars.  The  headway  of 
the  combined  seorice  between  One  Hundred  and  Seventy-sereoith 
and  One  Hundred  asd  Eightieth  streets  is,  however,  irr^ular, 
because  the  Beverol  lines  are  operated  at  different  ioterraU. 

Transfers  are  exchanged  between  the  Boston  road  line  and  the 
other  lines  intersecting  or  connecting  with  it  at  West  Farms  square, 
so  that  a  passenger  may  ride  from  or  to  East  One  Hundred  and 
Eightieth  street  and  Boston  road  at  a  five  c^it  fare. 

The  petitioners  urged  the  necessity  for  an  extension  to  East 
One  Hundred  and  Eighty-first  street  on  the  ground  that  passengers 
are  incfrnvenicnced  by  transferring  at  East  One  Hundred  and 
Seventy-seventh  street  There  is  an  entrance  to  the  Bronx  park 
at  One  Hundred  and  Ei^tieth  street  and  Bostmi  road,  dirough 
which  there  passed  between  July  1,  1916,  and  June  30,  1916,  an 
attendance  of  615,848  peracms.  There  is  a  Magistrate's  Court  on 
East  One  Hundred  and  Eighty-first  street  near  Boston  road.  TUe 
adjoining  property  on  Boston  road,  One  Hundred  and  Eightieth 
street  and  One  Hundred  and  Eighty-first  street  contains  public 
institutions,  an  amusement  place,  hotels  and  office  and  store  build- 
ings, which  naturally  attract  a  considerable  number  of  perscms 
who  would,  if  they  used  the  Boston  road  line,  be  better  accom- 
modated by  through  operation  to  East  One  Hundred  and  Eighty- 
first  street  The  railway  company,  however,  asserts  that  the  Boston 
road  line  does  not  transport  enough  persons  destined  to  these 
places  to  necessitate  the  construction  of  the  etstension. 

The  power  of  the  Commission  to  require  the  Union  Bailway 
Company  to  extend  the  Boston  Boad  line  north  of  One  Hundred 
and  Seventy-seventh  street,  either  by  oar  operation  or  by  track 
construction,  is  dependent,  in  this  casey  upon  the  question  whether 
the  company  possesses  franchise  rights  to  operate  over  the  streets 
on  which  the  extension  is  desired.  The  Commission  should  not 
require  a  public  utility  to  enter  upon  a  territory  for  which  it  does 
not  possess  all  the  necessary  franchise  rights,  otherwise  the  Cwn- 
misMon  would  dispense  with  compliance  by  the  utility  with  the 
safe^ards  which  the  law  has  provided  against  the  aasumpticm 
hj  the  utility  of  ri^ts  not  conveyed  to  it 
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No  donbt  existfl  that  the  New  York  City  lnt«rborough  Railway 
Ccsnpauy  poaeessee  franchise  rights  for  a  itreet  railroad  between 
One  Hnndred  and  Seventy-seventh  and  One  Hundred  and 
Eightieth  streets.  It  has  been  suggested  by  tbe  complainants 
Out,  in  view  of  the  fact  tbat  the  Union  Railway  Company  and 
the  New  York  City  Interborongh  Railway  Company  are  a  part 
ci  one  system  under  the  same  management,  such  an  identity  of 
property  ri^ts  exists  that  the  Commission  may  compel  the  Union 
Railway  Company  to  operate  over  the  streets  for  which  the  New 
York  City  Interborough  Railway  Company  has  a  franchise.  The 
Unim  Railway  Company  could,  of  course,  enter  into  an  agree- 
ment with  the  New  York  Ci^  Interborough  Railway  Company 
to  use  the  tracks  and  rights  of  the  latter  for  operation  between 
One  Hundred  and  Seventy-seventh  and  One  Hundred  and 
Eightieth  streets;  but  the  law  ^vee  the  Commission  no  power 
to  compel  the  oompaniee  to  make  such  an  agreement  The  two 
oompaniee  are  two  separate  corporate  entities  and  the  fact  that 
ihey  are  under  a  common  control  doee  not,  unfortunately,  confer 
authori^  upon  the  Commission  to  cconpel  them  to  use  their  prop- 
er^ interchangeably. 

There  is  no  evidence  in  thia  case  that  the  Union  Railway  Com- 
pany or  any  of  its  predecessors  possesses  a  franchise  for  construct- 
ing or  operating  tracks  north  of  One  Hundred  and  Seventy-seventh 
street  on  Boeton  rood,  unless  it  be  incidental  to  other  rights. 
The  nnion  Railway  Company  operates  its  line  along  Boston  Road 
under  a  franchise  granted  by  the  L^slature  and  constituting 
part  of  chapter  892,  Laws  of  1867.  This  franchise  was  granted 
to  the  predecessor  company,  the  Harlem  Bridge,  Morrisania  and 
Fordham  Railway  Company,  for  constructing  tracks  along  Boston 
road  "  to  the  vlUage  of  West  Farms."  The  franchise  did  not 
designate  any  street  or  define  an  exact  point  as  the  terminal  of 
the  ront^  nor  did  it  expressly  provide  for  sidings  or  car-stands. 
Weet  Farms  was  never  an  incorporated  village  and  therefore  had 
no  official  boundary  lines,  but  by  "  West  Farms  "  the  L^alature 
probably  meant  the  intersection  of  Boston  road  and  what  is  now 
Walker  avemoe.    A  later  franchise  was  granted  by  the  oommtm 
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council  of  the  city  of  New  York  to  the  Union  Railway  Company, 
oil  August  23,  1892,  for  a  route  on  Tremont  avenue  intersecting 
Boston  road  at  West  Farms,  and  this  franchise  provided  for  the 
constructian  of  the  route  and  also  authorized  the  company  to  con- 
struct "  such  switches,  sidings,  tumouta,  turntables  and  suitable 
stands  as  may  be  convenient  for  operation  of  said  extensions  or 
branches,"  It  seems,  however,  that  the  Union  Railway  Company 
did  construct  the  tracks  between  One  Hundred  and  Seventy-seventh 
street  and  a  point  between  One  Hundred  and  Seventy-eighth  and 
One  Hundred  and  Seventy-ninth  streets,  and  has  been  using  the 
track  as  a  switch  for  turning  back  BoetiMi  Road-Weat  Fanna  line 
oars.  Whether  the  company  constructed  these  tracks  under  a  claim 
that  they  were  authorized  by  the  right  to  construct  "  to  the  village 
of  West  Farms  "  or  by  the  right  to  construct  swit^ee,  sidings, 
stands,  etc,  is  not  shown.  The  New  York  City  Interborou^ 
Railway  Company  has  been  using  the  constructed  porticm  of  the 
track  and  constructed  its  own  tracks  beyond  that  to  One  Hundred 
and  Ei^tieth  street.  However,  there  does  not  appear  to  be  a 
clear  franchise  ri^t  in  the  Union  Railway  Company  to  operat* 
over  the  tracks  north  of  One  Hundred  and  Seventy-seventh  street 
for  car  service. 

The  petitioners  amended  their  petition  bo  as  to  ask  for  the 
extension  only  to  East  One  Hundred  and  Eightieth  street.  But 
whatever  rights  the  Union  Railway  Company  may  have  in  the 
track  constructed  by  it,  they  do  not  extend  beyond  a  point  between 
One  Hundred  and  Seventy-eighth  and  One  Hundred  and  Seventy- 
ninth  streets.  As  has  been  pointed  out,  two  street  car  lines  are 
already  operated  over  tracks  between  One  Hundred  and  Seventy- 
seventh  and  One  Hundred  and  Sixtieth  streets.  It  would  be 
impracticable  from  an  operating  standpoint  to  switch  back  Boston 
Road  cars  between  One  Hundred  and  Seventy-eighth  and  One 
Hundred  and  Seventy-ninth  streets  as  a  regular  practice  at  all 
times  of  the  day,  and  the  extension  of  the  service  for  lihis  short 
distance  rady  would  not  materially  further  the  petitioners'  object. 
The  Commissions'  power  in  this  matter,  in  any  event,  is  limited 
to  requiring  the  operation  of  oars  to  a  point  between  One  Hundred 
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and  Seventy-eighth  and  One  Hundred  and  Seventy-ninth  streeta. 
Gonaidering  the  fact  that  the  company's  transfer  arrangements 
with  the  New  York  City  Interfoorough  Railway  Company  afford 
aa  good,  if  not  better,  service  for  this  block  and  a  half  as  would 
be  afforded  by  operating  its  own  cars,  tiie  ConuniasioD  is  not 
warranted  in  making  an  order  for  the  extension  of  the  service  to 
One  Hundred  and  Seventy-eighth  and  One  Hundred  and  Seventy- 
ninth  streets. 

The  comi^inants  have  also  asked  that,  if  the  CommissitHi 
should  not  order  the  entire  extension  to  East  One  Hundred  and 
Ei^ty-first  street,  it  make  a  reocsnmendation  that  the  Uni<Hi 
Railway  Company  apply  to  the  board  of  estimate  and  apportion- 
ment foT  the  necessary  franchise  rights  for  such  oitire  extension. 
The  teetimony  shows  that  it  would  undoubtedly  bo  a  substantial 
advantage  to  operate  this  line  to  East  One  Hundred  and  Ei^ty- 
first  street  The  company  contends  that  the  <^>eration  of  an 
additional  line  between  One  Hundred  and  Seventy-seventh  and 
One  iHundred  and  Ei^tietJi  streeta  would  seriously  interfere 
with  the  operation  oi  the  other  two  lines  between  those  streets 
and  would  affect  the  service  beyond.  Any  additi(»ial  transporta- 
ti<»i  facility  is  highly  desirable.  If  the  Union  Railway  Company 
possessed  the  neceesaiy  franchise  rights  at  the  present  time,  the 
Commissicm  would  not  hesitate  to  determine  the  cfHnpany's  obli- 
gation ;  but,  in  the  absence  of  a  franchise  granted  by  tlie  municipal 
antboritiee  to  the  railway  oconpany,  the  determination  of  tlie 
matter  is,  in  the  present  state  c^  the  law,  one  for  the  judgment 
of  the  company's  directors. 

The  complaint  must,  therefore,  be  dismissed  and,  aa  tlie  pro- 
ceeding is  on  motion  of  the  Commissicm,  an  order  will  be  adopted 
discontinuing  the  proceeding. 

Straus,  Chairman,  Hodge^  Whitney  and  Herve^,  Commissioners, 
rring. 
State  Dbt.  Rept. —  Vol.  9       S 
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In  the  Matter  of  the  Extension  of  Footwaik  oh  Teestle 
Across  Jamaica  Bat,  by  The  Long  lalaod  Railroad  Company 
and  The  New  York  and  Rockaway  Beaoh  Railway  Company 
an  the  Rot^away  Beach  Division 

Case  Na  1858 

(Public  Service  CommiHaion,  First  District,  September  28.  191S) 

Ballroad  corpoiBtiona  —  ways  and  structures  —  gtadntl  extensloD  of  foot- 
walk  appTored. 

Where  a  treEtle  ma;  be  safely  crossed  by  walking  the  ties  and  a  foot- 
walk  ia  in  course  of  conHtniction  from  each  end  of  the  trestle  the  whole 
length  of  the  footwalk  need  not  be  immediately  constructed  and  gradual 
extension  of  the  same  at  a  reasonable  rate  ia  approved. 

On  January  12,  1915,  the  CommiasioQ  ^teted  an  order  in  Case 
No.  1858,  directing  the  Long  Island  Railroad  Company  and  the 
New  York  and  Rockaway  Beach  Railway  Company  to  construct  a 
footwalk  between  the  eastbound  and  westbound  tracks  on  the 
following  stretches  of  trestle  on  the  Rockaway  Beach  Division 
across  Jamaica  bay: 

(1)  Beginning  at  what  is  known  as  Howards  at  the  north  end 
of  the  trestl*?  and  extending  south  for  a  distance  of  one-half  mile. 

(2)  Banning  on  the  north  side  of  the  Beach  Chaimel  Draw- 
bridge near  Hammels  and  extending  northerly  for  a  distance  of 
one-half  mile. 

The  companies  accepted  the  order  and  submitted  plans  for  the 
construction  of  the  footwalk,  which  were  approved  by  the  Com- 
mission by  a  resoIutiMi  adopted  March  2,  1915. 

Upon  the  construction  of  the  required  portions  of  the  footwalk 
the  advisability  of  extending  it  to  cover  the  whole  length  of  the 
trestle,  about  four  miles,  was  taken  up  with  the  companies,  and  it 
was  agreed  by  the  Long  Island  Railroad  Company  in  a  letter  to 
Commissioner  Hodge,  dated  September  19,  1916,  "to  add  daring 
the  fall  or  early  spring  an  additional  three-quarters  of  a  mile — 
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three-eights  of  a  mile  at  each  end."     Whereupon  the  ftdlowing 
opinion  of  Conmiissioner  Hodge  was  adopted : 

Hodge,  CommissioiieT. —  This  matter  having  been  brought  up 
by  cfHuplaint  of  the  Ridgewood  board  of  trade  under  date  of  June 
fifth,  and  having  been  reported  on  by  the  electrical  engineer  under 
dato  of  June  twenty-sixth,  was  refwred  to  me  by  the  committee 
of  the  whole  on  July  twenty-sixth. 

I  have  examined  this  trestle  and  find  that  under  order  of  the 
Commission  dated  January  12,  1915  (Case  No.  1858)  the  railroad 
company  has  laid  a  plank  foot-walk  for  about  one  half  mile  at 
each  end  of  this  trestle,  and  there  aeons  to  have  been  a  general 
understanding  on  the  railroad's  part  that  they  wonld  add  to  this 
foot-walk  from  time  to  time  until  they  eventually  had  a  C(hi- 
tinuous  walk  from  one  ^ore  to  the  other. 

While  the  foot-walk  would  be  convenient  to  passengers  in  case 
a  train  was  stalled  on  the  trestle,  yet  I  am  of  the  opinion  that  pas- 
sengers could  safely  walk  the  ties,  and  I  therefore  do  not  think  that 
the  immediate  completion  of  this  foot-walk  is  urgently  necessary. 

However,  I  am  of  the  opinion  that  it  would  be  wise  to  gradually 
extend  this  foot-walk,  and  have  taken  the  matter  up  with  the  rail- 
road company,  and  they,  in  a  letter  of  September  nineteenth,  have 
suggested  that  during  the  fall  of  1916  and  the  early  spring  of 
1917,  they  add  an  additional  three^uarters  of  a  mile;  being  three- 
eighths  of  a  mile  at  each  end  adjoining  the  portion  now  in  place. 

I  would  recommend  that  this  su^estion  be  accepted  for  the 
present,  and  that  the  case  be  kept  open  for  further  additions  as  may 
appear  to  be  desirable. 

Hayward,  Whitney  and  Hervey,  Oommissioners,  concurring; 
Straus,  Chairman,  absent; 
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In  tlie  Matter  of  the  Complaint  of  Philip  W.  Sohell,  Chables 
W.  ScuBi-L,  Amasa  J.  BoYCB,  Thusi^w  Weed  Baknes,  2d; 
Locust  Farms  Company  and  Others,  against  Albany  South- 
35BN  Kailboad  Company  and  The  Nbw  Yoek  Centbal  Rail- 
BOAD  Company  ;  as  to  Rates  and  Service  on  Milk  and  Cream  to 
New  York  City 

Case  No.  5539 

(Public  ServiM  CommiBBioa,  Second  District,  June  7,  1916) 

FretEht  tarifCs  on  Suid  milk  oi  buttermilk  ovei  Albany  Soutbem  SoUtoad 
Company  for  New  York  city. 

Upon  the  complaint  being  Bcrred  on  ttie  railroad  companies  they 
answered  and  Bubaeqiientl;  reviewed  the  question  of  rates  with  Mr. 
Martin  Decker,  attorne;  for  the  petitioner,  and  agreed  upon  a  BtipulatioD 
as  to  rate«. 

By  the  Commission. —  This  complaint  having  been  served  on 
the  railroad  companies  and  answers  received ;  and  it  being  stated 
in  the  Albany  Soutbem  Railroad  Company  answer  that  — 

"After  reviewing  the  above  ease  with  Mr,  Martin  Decker, 
attorney  for  petitioners,  we  have  decided  that  we  will  at  once 
make  effective  a  rate  on  fluid  milk  or  butter  milk  in  forty-quart 
cans,  less  carload,  per  can  thirty-one  and  five-tenths  cents;  car^ 
load,  twenty-eight  and  four-tenths  cents  per  can. 

"In  twelve-quart  cases,  less  carload,  thirteen  and  two-tenths 
cents;  carload,  eleven  and  nine-tenths  cents  per  case  to  New  York, 
on  which  rate  the  Albany  Southern  Railroad  will  receive  twenty- 
five  per  cent  of  the  through  rate  to  New  York.  This  rate  will 
apply  on  shipments  made  every  day  in  the  week  including  Sun- 
days. The  rate  will  be  effective  as  an  exporimental  rate  for  the 
period  of  aiz  (6)  months  on  and  after  July  1,  1916. 
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"  We  do  this  in  order  to  encourage  the  milt  induatiy  adjacent 
to  the  Albany  Southern  territory  and  for  the  benefit  of  the  milk 
producers. 

"  If  after  thia  aix  (6)  months  period,  the  income  from  Uie  millc 
traffic  does  not  equal  the  expense  of  carrying  on  same,  we  will 
then  file  a  new  rate  gabject  to  the  approval  of  the  Public  Service 
Oonunisaion  of  the  Second  Distriet  of  the  State  of  New  York;" 
and  Martin  S.  Decker  for  complainants  and  the  Albany  Southern 
Railroad  Company  by  James  E.  Hewes,  General  Manager,  having 
filed  with  the  CommisBion  a  stipulation  as  follows: 

"  Complainants  and  Respondent,  Albany  Southern  Railroad 
Company,  hereby  stipulate  that  upon  the  taking  effect  of  a  new" 
milk  and  cream  tariff  from  Albany  Southern  stations  to  New 
York  city  showing  either  joint  or  proportional  rates  and  naming 
joint  or  proportional  rates  no  higher  than  those  now  in  force  for 
milk  and  cream  in  cans  and  bottles  in  cases  from  Castleton  and 
other  stations  on  the  Hudson  River  division  of  the  New  York 
Central  Railroad  to  New  York  city,  that  this  proceeding  may  be 
closed  upon  the  records  of  this  Commission,  with  the  right  in 
any  party  to  a  reopening  of  the  proceeding  after  six  months  from 
the  effective  date  of  said  new  tariff,  the  rates  named  in  said  new 
tariff  to  remain  in  force  however  until  the  disposition  of  this  pro- 
cee<ling  upon  such  reopening;"  and  it  appearing  that  it  is  not 
necessary  that  the  New  York  Central  Railroad  C(Hnpany  join  in 
this  stipulation;  it  is, 

Ordered,  That  this  case  is  hereby  dosed  on  the  records  of  this 
Commission  on  the  conditions  stated  in  the  stipulation  herein- 
above quoted. 
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In  the  Matter  of  the  Pbopobed  New  Fassknoer  Fahes  on  tub 
New  Yosk  Centbal  Railboad 


(Public  Berrice  CommiaBioD,  Second  District,  June  R,  1016) 

PropoNd  mifoTia  puMnfer  rates  Bupended  pendinx  inTntlKation. 

CoBtentlon  that  tlw  Istiutate  pauenzei  ln»ineM  of  the  company  did  not 
yield  a  proper  letnn. 

lotnatate  paeaenser  rcTenne  u  related  to  similar  expensei. 

How  a  reaionable  intrastate  passenger  rate  should  be  airived  at. 

Decrease  of  the  average  rate  of  passenger  per  mile. 

Operating  expenses  —  how  apportioned  between  passenger  and  freight  serrice. 

Operating   expenses — how   apportioned    between   interstate    and   Intrastate 
trafBCL 

Operating  expenses  —  how  apportioned  In  case  of  intrastate  passenger  tiafSc 
as  between  arbitrary  divisions,  some  of  which  are  nnprofitable. 

The  equalization  of  rates  on  all  carrieis  —  when  justifled. 

Statutory  limitation  npon  passenger  fares  between  Hew  York  and  Albany. 

Proposed  tariffs  canceled  as  unjustified. 

Operation  of  "  belt  line "  between  Albany  and  Tioy. 

The  New  York  Central  Railroad  Company  filed  with  the  Commlsbion, 
to  take  effect  January  1,  191d,  certain  tariffs  having  tbe  effect  of  estab- 
lisliinK  a.  siibBtantially  uniform  passenger  rate  of  two  and  a  half  cents 
per  mile  throughout  the  State  except  for  way  passengers  between  Albany 
and  Buffalo,  where  the  statute  of  1863  fixed  the  fare  at  two  cents  per 
mile.  Thene  new  tariffs  generally  operated  to  inrrfanu  the  esigting  rales, 
in  a  few  instances  to  decrease  them.  New  round-trip  rates  were  also 
fixed,  based  on  the  one-way  rate  of  two  and  a  half  cents  per  mile.  Com- 
plaints having  been  made  to  the  Commission,  the  new  tariffs  were  sus- 
pended and  investigation  undertaken. 

In  this  case  there  was  no  contention  that  the  company  failed  to  earn  a 
fair  return  on  its  investment  as  a  whole,  but  only  that  its  intrastate  pas- 
senger businesa  did  not  yield  a  proper  proportionate  return.  Five  Per 
Cent  Rate  Case,  31  I.  C.  C.  3S1;  Western  Bate  Advance  Case,  35  id. 
497;  Norfolk  &  Western  Ry.  Co.  v.  Conley,  236  U.  S.  604;  Northern  Pacific 
By.  Co.  V.  Nortlk  Dakota,  236  id.  586,  distinguished  on  this  ground. 

No  valuation  of  the  company's  property  was  submitted  by  the  company 
or  attempted  by  the  Commission,  the  company  presenting  the  case  upon 
.    the  theory  that  its  intrastate  passenger  revenue  was  less  than  its  intra- 
state passenger  expenses. 

To  ascertain  a  reasonable  intrastate  passenger  rate  the  entire  pasaengor 
trafBc,  Interstate  as  well  as  intrastatA,  should  be  considered.     It  was 
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found  tluit  the  earnings  from  interstate  paeaeng^  bueincM  had  been 
approximately  SO  per  cent  of  those  from  intmatate  paaBengera. 

It  wag  found  that  while  the  paaeeoger  buaineaa  of  the  compnny  ba«  been 
gTadnallj  increasing  the  average  rate  per  paasenger  per  mila  has  been 
decreasing,  because  of  a  prunounccd  increase  in  eominiitation  pasaengerH 
at  commutation  rates  not  affected  by  the  proposed  tarilTa. 

In  apportioning  operating  expenses  between  J)a^4:icnge^  and  freight 
service,  ths  railroad  pursued  the  method  adopted  by  the  Interstate  Com- 
merce Commisalon  in  the  Western  PosHcnger  Rate  case,  nnd  the  Com- 
mission accepted  that  method  as  auflirieiit  for  the  present  case. 

In  apportioning  operating  expenses  between  interstate  and  intraatate 
traflSc  the  Commission  refused  to  l>ase  tbc  apportionment  on  the  ratio 
between  Intrastate  passengera  and  interstate  pasaengcra  {Q.4  per  cent 
interstate),  but  apportioned  such  costs  upon  the  ratio  betn'ecn  intrastate 
and  interstate  paasenger  miles.  (In  1010,  20.9  per  cent  interstate  and 
in  1916,  31.3  per  cent  interstate.)  Apportioning  passenger  operating 
expenses  by  the  method  set  forth  in  the  opinion,  it  was  found  that  the 
company  is  earning  a  fair  return  on  ita  entire  intrastate  passenger 
traffie,  but  that  it  ia  probably  not  earning  a  fair  retom  on  ita  Intrastate 
paasenger  traffle  on  any  of  the  divisions  aUected  by  the  tariiTa  in  question 
except  the  Hndaon  diviaion  from  Albany  to  New  York  and  perhaps  the 
Harlem  diviaion. 

Where  a  large  railroad  system  is  made  up  of  many  underlying  com- 
panies formerly  operated  independently  and  the  system  ia  now  split  into 
divifiiona,  mme  of  which  are  unprofitablG,  the  divisions  which  are  profit- 
able cannot  be  made  to  bear  the  cost  of  transporting  paaaengcrs  on  the 
unprofitable  divisions  to  the  full  extent  of  such  ioaaea.  Bmmct,  Conunis- 
sioner,  diaaenting. 

The  Commiaaion  cannot  approve  increased  fares  merely  for  the  purpose 
of  making  the  rates  of  all  carriers  equal.  To  justify  approval  of  auch 
increases  there  must  be  eatabliabed  the  neceasity  of  additional  revenue  in 
order  to  earn  a  fair  return.    Emmet,  Commiasioner,  diaaenting. 

Chapt^  216  of  the  Laws  of  1840,  incorporating  the  Hudson  Kiver  Rail- 
road Company  and  limiting  passenger  fares  between  New  York  and  Albany 
to  two  ccnta  a  mile,  except  in  winter  months,  while  not  expreaxly  repealed, 
was  repealed  by  implication  by  the  General  Bailroad  Act  of  1850.  Johnson 
T.  Hudson  R.  R.  R.  Co.,  49  N.  Y.  4G&. 

While  the  New  York  Central  Railroad  Company  clearly  failed  to  show 
that  the  proposed  increases  on  its  Hudson  diviaion  were  justified,  and 
while  it  seems  that  some  increases  on  certain  other  divisions  might  lie 
Justified,  all  the  proposed  tariffs  were  ordered  canceled  in  order  that  the 
company  might  work  out  new  tariffs  consistent  with  the  conclusions 
reached  and  eliminating  certain  diacriminations  discovered  in  the  course 
of  the  investigation.     Emmet,  Commissioner,  dlRHcntlng. 

Among  the  tariffs  under  suspension  were  tariffs  filed  by  the  Delaware 
and  Hudson  Company  and  the  New  York  Central  Railroad  Company  for 
passenger  servioe  between  the  cities  of  Albany  and  Troy,  fixing  a  rate  of 


'D.qit.zeaOvGoOt^lc 


Statx  Depabtuekt  Eepobts 


Public  Service  CaminiBBioii,   Second  District 


fifteen  coiti  fnateod  of  ten  ceata,  the  existing  rate.  These  companies 
operate  jointly  a  "  belt  line  "  service  between  the  two  cities,  the  New  York 
Central  Railroad  Gompan;  owning  the  tracks  on  the  east  side  of  the 
Hudson  river  and  the  Delaware  and  Hudson  Company  those  on  the  west 
aide.  While  it  was  apparent  that  the  cost  per  train-mile  o(  operating  tha 
belt  line  tiains  is  njore  than  the  revenue  per  train-mile  derived  therefrom, 
there  was  no  evidence  as  to  the  revalues  and  expenses  of  other  traffle 
over  the  same  tracks,  and  in  the  absence  of  such  evidence  it  was  held  that 
the  railroads  had  failed  to  suBtain  the  burden  of  showing  the  justness  of 
the  proposed  Increase. 

C.  0.  Paulding,  Jacob  Aronson,  and  Viascher,  Whalen  &  Austin 
(by  Mr.  Auatin),  for  the  New  York  Central  Railroad  Company. 

.  John  E.  MacLean  and  H.  T.  Newcomb,  for  the  Delaware  and 
Hudson  Company. 

M.  B.  Pierce,  for  Erie  Eailroad  Company. 

Stewart  C.  Pratt,  for  Lehigh  Valley  Railroad  Company. 

0.  L.  Andrus,  for  New  York,  Ontario  and  Western  Rail*^ 
Company. 

H.  Q-.  Curtis,  for  Hudson  Navigation  Company. 

Samuel  Untermyer,  for  complainants. 

Louie  Maraball,  for  Mayors'  Conference. 

B^ijamin  Fagan,  for  village  of  Ossining. 

John  B.  Corwin,  for  city  of  Newburgh. 

Samuel  J.  Rosensohn,  representing  John  P.  Mitchel,  Mayor  of 
the  city  of  New  York. 

Palmer  Canfield,  Jr.,  representing  the  Mayor  of  Kingston. 

Walter  E.  Ward,  for  the  Civic  League  of  Albany.' 
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Joseph  B,  MuUiolland,  for  Alice  M,  Brady  and  others, 

Julius  Illcb,  for  the  Albany  Chamber  of  Commerce. 

L.  D.  C.  Woodward,  for  the  Watervliet  Chamber  of  Commerce. 

Kathaniel  B.  Spalding,  for  tJbe  New  York  State  Tax  and  Trans- 
portation Beform  AsBociatioD. 

R  A.  DeFreest,  for  Albany  Council  Commercial  Travelers. 

Albert  E.  Davis,  for  United  Commercial  Travelers  of  America. 

M.  W.Van  Auken,  for  Commercial  Travelers  Mutual  Accident 
Association  of  America. 

George  B.  Lunn,  for  City  of  Schenectady. 

Homer  Eckerson,  Mayor  of  MechonicTille  in  person. 

Thomas  J.  Shuman,  for  Village  of  Haverstraw, 

F.  E.  Moyer,  for  Gi^  of  Johnstown. 

Eben  H.  P.  Squire,  for  City  of  White  Plains. 

William  E.  Fitzsimmons,  for  special  committee  Albany  Cliam- 
ber  of  Commerce. 

Cornelius  F.  Boms,  Mayor  of  City  of  Troy  in  person. 

W.  W.  Teeling,  for  Bensselaer  Board  of  Trade. 

0,  S.  Bavison,  for  Village  of  Tarrytown. 

James  T,  Lennon,  Mayor  of  Yonkers  in  person. 

Joseph  F.  O'Brien,  representing  Mayor  James  T.  Lennon  of 
Yonkera. 

Max  Cohen,  Frank  A.  Bennett,  and  Joseph  S.  Wood,  for  Citiea 
of  Mount  Vernon  and  Yonkers. 

Frank  H.  Deal,  for  Village  of  Green  IslandL 
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Cabb,  Commissioner. —  Tbia  ia  a  ease  involving  increases  in 
fare  on  certain  lines  of  the  New  York  CMitral  Railroad  Company 
in  the  State  of  New  York.  These  proposed  increases  were  set 
forth  in  twenty-nine  tariffs  and  aiipplements  which  were  filed 
with  the  Commisaion  to  take  effect  January  1,  1916,  on  statutory 
notice.  Immediately  after  these  tariffs  were  filed,  numerous  com- 
plaints were  filed  with  the  Commission  protesting  againat  the 
increase.  It  was  thought  by  the  Commission  that  the  more  satis- 
factory way  of  dealing  with  the  matter  would  be  for  it  to  insti- 
tute an  investigation  on  its  own  behalf,  and  it  acted  accordingly. 
It  was  considered  that  under  this  method  all  the  complainants 
would  have  ample  opportunity  to  be  heard.  The  first  hearing 
was  held  in  the  city  of  Albany  on  February  16,  1916,  and  after 
five  more  hearinga  the  case  was  closed  April  21,  1916.  Pending 
the  investigation,  the  tariffs  were  suspended  until  April  29,  1916; 
on  April  35,  1916,  they  were  suspended  until  June  1,  1916;  and 
on  May  26,  1916,  they  were  again  suspended  to  July  1,  1916. 
Some  of  the  tariffs  which  are  the  subject  of  this  investigation 
were  also  filed  with  the  Interstate  Commerce  Commission  but 
they  were  not  suspended  by  that  body.  Practically  all  of  the 
trunk  lines  operating  in  the  State  of  New  York  east  of  Buffalo 
filed  tariffs  with  the  Interstate  Commerce  Commission  at  the  same 
time. 

In  1914  there  were  ten  operating  divisions  of  the  New  York 
Central  and  Hudson  River  railroad,  as  follows :  Western  division, 
Buffalo  to  Syracuse;  Mohawk  division,  Syracuse  to  Albany; 
Hudson  division,  Albany  to  New  York;  Harlem  division,  New 
York  to  Chatham;  Putnam  division,  New  York,  One  Hundred 
and  Fifty-fifth  street  to  Brewster ;  Eiver  division,  Weehawken  to 
Ravena;  Pennsylvania  division,  Williamsport  to  Lyons;  Ontario 
nnd  St.  Lawrence  division,  Syracuse  to  Massena  Springs  and 
Syracuse  to  Suspension  Bridge;  Adirondack  division,  Utica  to 
Malone;  Rochester  division,  Rochester  to  Buffalo  and  Niagara 
Falla  (part  of  the  Rome,  Watertown  and  Ogdensburg). 

Single  fares  on  various  divisiona  are  as  follows:  Western 
division,  two  cents  per  mile;   Mohawk  division,  two  cents  per 
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mile ;  HncUon  division,  outaide  of  New  York  city,  two  and  seven- 
teen one-hundredths  ceuta  per  mile;  Harlem  division,  outaide  of 
New  York  city,  two  to  two  and  one-half  conta  per  mile;  Putnam 
division,  from  two  cents  to  three  cents  per  mile  (these  variations 
are  due  in  some  cases  to  trolley  competition) ;  River  division,  from 
two  and  seventeen  one-hundredths  cents  to  three  ceuta  per  mile; 
Pennsylvania  division,  south  of  Oorning,  two  and  one-half  cents 
per  mile ;  Pennsylvania  division,  north  of  Corning,  two  cents  per 
mile ;  Ontario  and  St.  Lawrence  division,  uniformly  two  and  one- 
half  cents  per  mile  except  between  Wallington  and  SuspeuBion 
Bridge  where  they  are  two  cents  per  mile,  and  between  Syracuse 
and  Suspension  Bridge  two  cents  per  mile;  St.  Lawrence  and 
Adirondack  division,  two  and  one-hnlf  cents  per  mile;  Rochester 
division,  two  cents  per  mile;  Batavia  and  Canandaigua  branch, 
two  and  one-half  cents  per  mile ;  Batavia  and  North  Tonawanda 
branch,  two  and  one-fourth  cents  per  mile. 

The  fare  for  way  passengers  on  the  main  line  of  the  New  York 
Central  railroad  between  Albany  and  Buffalo  was  Hxed  at  two 
cents  per  mile  by  the  provisions  of  chapter  76  of  the  Laws  of 
1853,  pnnruant  to  which  the  corporation  was  created. 

Fares  on  the  Hudson  division  and  the  River  division  were 
increased  in  1909  from  two  to  two  and  seventeen  one-hundredths 
cents  per  mile.  Some  increases  in  conmiutation  aud  family  tickets 
were  made  in  1907  and  1910. 

The  increases  in  riites  in  the  tariffs  under  suspension  cover  one- 
way and  round-trip  tickets;  no  other  fares  are  affected.  The 
principal  changes  are  on  the  Hudson,  Harlem,  and  River  divisions, 
covering  practically  the  territory  south  of  Albany,  and  such  terri- 
tory beyond  that  as  would  be  affected  by  a  fare  to  that  territory. 
These  tariffs  also  provide  for  some  decreases  in  listing  rates. 
The  effect  of  the  proposed  change  in  the  one-way  rate  is  to  make 
the  fare  substantially  uniform  throughont  the  State  at  two  and 
one-half  cents  per  mile  except  where  the  fare  for  way  passengers 
has  been  fixed  at  two  cents  per  mile  by  statute.  The  maximum 
decrease  anywhere  on  the  system  is  half  a  cent  a  mile;  this  would 
occur  where  a  rate  of  three  pents  was  in  effect  at  the  timfi  this 
application  was  made.    In  some  cases  two  and  three-fourths  cents 
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per  mile  is  charged,  and  that  would  be  reduced  to  two  and  on&- 
half  cents.  The  roimd-trip  fares  in  the  commutation  territory, 
which  is  a  forty-mile  zone  out  of  New  York  city,  were  left  undis- 
turbed at  two  cents  a  mila  The  limits  of  that  commutation  zone 
are  Peekskill  on  the  Hudson  division,  Katonah  on  the  Harlem 
division,  Torttown  Heights  on  the  Putnam  division,  and  Jones 
Point  on  the  West  Shore.  The  round-trip  fares  beyond  that  forty- 
mile  zone  are  constructed  on  the  basis  of  two  and  one-half  cents 
per  mite,  and  fares  from  and  to  points  within  that  zone,  outside 
of  the  forty-mile  limit,  are  constructed  on  the  basis  of  the  fare  in 
effect  within  the  forty-mile  zone  and  two  and  one-half  cents  per 
mile  beyond. 

The  Lackawanna,  Lehigh  Valley,  and  Erie  construct  their 
single  fares  on  the  two  and  one-half  cents  per  mile  basis,  and  the 
Delaware  and  Hudson  Company  on  a  three-cent  per  mile  basis. 
The  basis  generally  in  Pennsylvania  and  New  England  territory 
ia  two  and  one-half  cents  per  mile.  At  the  time  of  the  filing  of 
the  new  tariffs  by  the  New  York  Central,  its  fares  in  the  State  of 
Xew  York  averaged  about  two  and  two-tenths  cents  per  mile. 

The  intersitate  fares  now  in  effect  over  all  the  lines  in  the  State 
of  New  York  are  on  a  basis  of  approximately  two  and  one-half 
cents  per  mile,  pursuant  to  tariffs  which  have  been  filed,  so  that 
the  interstate  rate  on  the  New  York  Central  in  the  State  is  higher 
than  the  intrastate  rate.  As  a  result,  the  Centra!  is  carrying 
passengers  in  the  Stat«  of  New  York  for  less  than  other  roads 
competing  with  it  at  certain  points  in  the  State,  due  to  the  fact 
that  their  passengers  are  interstate  passengers  while  those  on  the 
Central  are  intrastate.  This  situation,  however,  has  only  existed 
since  January  1,  1916,  when  the  tariffs  filed  with  the  Interstate 
Commerce  Commission  became  effective.  On  the  other  hand, 
howevOT,  some  of  these  roads,  even  with  increased  fares  and  greater 
mileage  to  points  competing  with  the  Central,  are  carrying  passen- 
gers from  New  York  city  to  these  points  at  a  lower  rate  per  mile 
than  the  Central.  There  has  been  no  apparent  increase  in  die 
passenger  business  on  the  Central  due  to  the  interstate  rate  charged 
by  the  competing  roads,  nor  has  any  increase  in  its  service  been 
required  because  of  the  fact  that  its  intrastate  rates  to  competing 
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points  are  less  than  the  interstate  rates  charged  hy  the  other 
carriers. 

The  one-way  fare  of  nine  doUars  and  twenty-five  cents  from 
New  York  to  Buffalo  is  not  disturbed  under  the  proposed  increases. 
The  difFerential  fare  is  eight  dollars.  This  applies  to  the  Lacka- 
wanna, West  Shore,  Lehigh  Valley,  and  the  Erie.  The  differ- 
ential rate  is  not  affected  in  any  case  on  any  of  the  lines.  This 
differential  is  the  advantage  given  to  the  so-called  weaker  lines 
from  a  traffic  standpoint  bo  they  may  get  an  equitable  share  of  the 
business. 

In  1910  tlie  total  mileage  of  the  lines  east  of  Buffalo,  which 
includes  the  Pennsylvania  division,  the  St  Lawrence  and  Adiron- 
dack, and  the  Ottawa  and  New  York,  was  3,268.72  miles;  and 
the  lines  exclusively  in  New  York  State  other  than  the  Boston 
and  Albany,  St  Lawrence  and  Adirondack,  and  Ottawa  and  New 
York,  aggregated  2,603.45  miles.  The  Pennsylvania  division  out- 
side of  the  State  of  New  York  comprises  about  600  miles.  The 
total  miles  of  the  Central  in  the  State  in  the  year  1914  was 
2,643.92. 

The  total  operating  revenue  from  passenger  service  from  the 
lines  east  of  Buffalo  Includes  revenue  from  the  Pennsylvania 
division  and  that  portion  of  the  Kiver  division  in  New  Jersey. 
The  total  operating  revenue  from  intrastate  passengers  in  New 
York  does  not  include  the  revenue  from  the  lines  in  Pennsylvania 
and  New  Jersey. 

The  population  per  mile  of  road  in  New  York  and  adjacent 
States  is  as  follows:  New  York,  1,141 ;  Connecticut,  1,181 ;  Netw 
Jersey,  1,190;  Massachusetts,  1,666;  Rhode  Island,  2,847;  Penn- 
sylvania, 705.  Density  of  traffic  is  an  important  consideration 
in  passenger  traffic  bo  far  as  earnings  are  concerned. 

The  report  of  the  New  York  Central  and  Hudson  River  Kail- 
road  Company  to  the  Public  Service  Commission,  Second  Dis- 
trict, for  the  year  ended  June  30,  1914,  gave  the  average  number 
of  passengers  per  mile  as  seventy-four.  Mr.  Vosburgh,  the  gen- 
eral passenger  agent  of  the  New  York  Central,  testified  on  behalf 
of  the  railroad  that  his  records  showed  seventeen  passenger-miles 
per  car-mila 
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The  following  schedule  shows  the  number  of  trains  operated 
on  the  lines  east  of  Buffalo  in  the  last  six  years: 

1910     1911     1912     1913     1914     1916 

Local ■ 896       885       880       928       868       876 

Through   136       133       135       186       130       120 

On  the  Hudson  division,  a  train  from  'New  York  to  a  point 
beyond  Albany  is  classed  as  a  through  train.  On  the  Harlem 
division,  a  throu^  train  is  one  from  New  York  to  a  point  beyond 
Chatham.  On  the  Hiver  division,  a  through  train  ie  one  from 
New  York  to  a  point  beyond  Ravena.  Eastbound  trains  are 
figured  on  the  same  basis. 

Orleans  county  is  the  only  county  in  the  State  of  New  York 
served  exclusively  by  the  New  York  Central  railroad. 

The  following  cities  in  the  State  of  New  York  are  served  by 
railroads  other  than  the  New  York  Central,  as  follows:  Buffalo 
ten,  Bochester  four,  Syracuse  three,  Albany  one.  New  York  city 
eleven. 

The  following  figures  give  some  idea  of  the  traffic  on  other 
roads  out  of  New  York  city : 


Nbw  Ymk  dty  to  o(  mil« 

Philadelphia,  Peun 60  100, 000 

Boaton,  Mau 230  81, 000 

New  Haven,  Conn 73  39,  000 

Springfleld,  Mass 139  12, 000 

Albany,  N.  Y.i 143  13,600 


The  service  performed  by  the  New  York  Central  upon  its  lines 
is  substantially  the  same  and  equally  as  good  as  that  given  by 
other  lines  which  operate  out  of  New  York  city  and  which  were 
used  in  comparing  fares  on  those  lines  with  fares  on  the  New  York 
Central. 

There  are  only  two  trains  on  the  New  York  Central  that  handle 
interstate  passengers  exclusively :  these  are  the  Twentieth  Century 
Limited   east   and  westboimd  trains.      The   average   number  of 

■  Thii  dow  Dot  tak*  loto  Mooont  tieluti  (or  prant*  «c«>  i 
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passengers  on  the  Twentieth  Century  ia  about  aeventy-four  per 
day. 

The  trains  that  run  in  sections  are  usually  long  distance  trains 
like  the  Twentieth  Century,  Lake  Shore  Limited,  and  the  Wol- 
verine. These  are  heavy  Pullman  trains.  Some  of  the  trains  on 
the  Hudson  divi^on  occasionally  run  in  sections,  particularly  dur- 
ing the  summer  season. 

No  portion  of  the  interline  tickets  is  apportioned  to  intrastate 
business.  The  interline  tickets  are  those  sold  for  transportation 
from  a  point  within  the  State  to  a  point  without  the  State,  and 
vice  versa.  The  account  ia  kept  in  that  way  for  taxation  purpose* 
because  the  earnings  of  the  company  within  the  State  are  taxed. 

The  interstate  traffic  uses  the  2,600  miles  of  track  in  New  York 
east  of  Buffalo. 

The  earnings  on  various  eastern  railroads  per  passenger-train 
mile  for  the  year  ended  June  30,  1914,  were  as  follows: 

Lake  Shore  and  Michigan  Southern $1  77 

Pennsylvania    1  60 

Pennsylvania  Compuny 1  39 

Erie 1  35 

Lehigh  Valley   115 

Centra]  Kailroad  of  New  Jersey 1  29 

Delaware  and  Hudson 128 

Long  Island   1  60 

New  York,  Chicago  and  St  Louis 1  54 

Buffalo,  Rochester  and  Pittsburgh 97 

New  York,  Ontario  and  Western 1  11 


These  figures  are  taken  from  the  report  published  by  the  Inter- 
state Commerce  Commission. 

The  accounts  of  the  cousolidated  company,  the  New  York  Cen- 
tral Railroad  Company,  began  January  1,  1916.  Since  that  time 
the  accounts  have  not  beenkeptbyStatelines.  The  aceoonts  of  the 
New  York  Central  and  the  constituent  companies  have  never  been 
kept  by  State  lines  because  this  was  not  required  by  the  Interstate 
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the  New  York  Central  Eailroad  Company  for  the  year  1915  for 
f rei^t  and  passenger  traffic  are  as  follows : 

Total  opentiiis  Opantiiic 

ISie  tnanus  gipeiiM  N«t 

Plist  quarter  $39,012,342  120,784,428  f9,217,01fl 

Second  quarter   44,  660,  147  28, 725.  146  16, 935, 001 

Third  quarter    48.  304,  680  20.  820,'  970  18, 483, 610 

Fourth  duiter 52.963,406  32,538,006  20,414,499 

«184. 930, 483     $120, 879, 457       $64. 061,  OZQ 

ToUlrcvcoiM  Opentttoc 

includlnc  aipeiiH 

1*16  noa-op.  t«T.  ins.  fii.  oluw.  N«t  inscme 

First  quarter    $42,871,036  $43,072,098  nOl.OGS 

Second  quarter  49,166.910  42,163,702  7,013,118 

Third  quarter    62,  402. 182  43. 407. 228  8, 094, 956 

Fourth  quarter   57. 278, 368  45. 373.  895  11, 904, 463 

$201,718,486     $174,007,011       $28,113,600 

The  1916  net  income  which  r^nained  after  paying  all  Sxeci 
charges,  taxes,  etc,  was  equal  to  11.11  per  cent  upon  the  outstand- 
ing stock  of  the  New  York  Central  Eailroad  Company,  amounting 
to  $249,590,460.  The  earnings  during  the  last  quarter  of  1915 
were  equal  to  ahout  4.6  per  cent  upon  the  stock  of  the  company. 
Dividends  have  been  paid  on  the  stock  of  the  New  York  Central 
and  Hudson  Kver  Bailroad  Company  since  1875,  as  follows: 


Per  cent 

Per  cent 

8 

6 

1885   

1900-1905  .... 

6 

1886-1888  

4 

1906  

51/2 

1889-1890   .... 

41/2 

1907  

6 

1891-1893   .... 

6 

1908-1909   .... 

6 

1894   

m 

1910   

6 

1895-1898   .... 

.....    4 

1911-1913  

5 

1914   

5 

Counsel  for  the  railroad  company  at  the  first  hearing  made  the 
following  statement  in  opening  his  case: 

"  This  investigation,  if  the  Commission  please,  is  into  the  pro- 
posed increase  by  the  New  York  Central  and  other  railroad  00m- 

Goot^lc 


Pbopobed  Ksw  Passenqbb  Fakbs  on  K.  Y.  C.  R.  B.     38 

Public  Service  Commisuon,  SMOtid  Diatrict 

panies  of  their  single-trip  rates  and  round-trip  rates  in  certain 
territory  in  the  State  of  New  York.  The  New  York  Central,  of 
course,  as  being  the  largest  road  in  the  State  and  having  the  largest 
interest,  will,  I  assume,  be  expected  to  bear  the  brunt  of  the  matter, 

"  We  have  not  proposed,  in  the  preparation  of  our  case,  and  we 
do  not  propose  in  the  presentation  of  it,  to  go  into  the  question  of 
valuation  or  of  interest  charges  or  fixed  charges  of  any  character. 
We  simply  intend  to  confine  ouraelves  to  the  intrastate  passenger 
revenues  and  the  intrastate  passenger  expenses  and  the  value  of 
the  service.  To  that  end  we  will  present  our  testimony,  and  we 
hope  to  be  finished  very  shortly.  Our  reason  for  not  going  into 
the  valuation  question  is,  first,  that  it  would  be  embarrassing  at 
this  time  when  the  Interstate  Commerce  Commission  is  conduct- 
ing a  valuation  of  all  the  railroads  of  the  country;  and  second, 
that  it  is  unnecessary,  as  our  intrastate  passenger  revenue  is  less 
than  our  intrastate  costs  and  of  course  it  follows  that  if  we  are 
entitled  to  a  reasonable  return  upon  our  investment  and  we  do 
not  obtain  from  the  service  enough  of  a  return  to  pay  the  expenses 
then  it  is  unnecessary  to  go  into  the  return  on  the  investment." 

From  our  point  of  view  the  question  involved  here  is  one  of 
fact  and  not  of  law,  and  we  have  so  dealt  with  it.  It  might  well 
bo  that  we  could  properly  decide  the  case  on  the  earnings  of  the 
road  for  1915  alone,  since  they  so  conclusively  show  that  the  com- 
pany is  earning  a  substantial  return,  at  least  upon  its  outstanding 
securities  if  not  on  the  actual  value  of  the  property.  However, 
in  order  that  we  may  presoit  the  matter  more  at  length  we  have 
concluded  to  discuss  the  facts  in  some  detail  as  we  think  this  is 
due  the  interested  parties.  For  the  reason  here  stated,  we  shall 
not  attempt  to  deal  with  the  numerous  legal  propositions  which 
are  discussed  at  considerable  length  in  the  briefs  submitted  hy 
connseL 

The  complainants  strenuously  opposed  the  action  of  the  rail- 
road in  determining  its  operating  cost«  by  the  same  method  as 
that  adopted  by  the  Interstate  Commerce  Commission  in  the  West- 
em  Passenger  Bate  case,  but  the  brief  of  counsel  accepts  the  per- 
centages used  by  Witness  Gardner  for  the  railroad  in  making  his 
computations  so  it  will  be  unnecessary  to  discuss  oQier  theories 
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as  to  the  operating  expenses  wMcb  were  presented  b;  oounael  at 
the  variouB  hearings. 

The  case  has  presraited  coneiderable  diffieulty  to  the  Commis- 
sion for  die  reason  that  evidence  was  prepared  and  submitted  on 
the  theory  that  no  valuatioiL  of  the  property  was  required  in  order 
to  reach  a  determination  as  to  whether  or  not  the  company  was 
entitled  to  increase  its  fares  in  the  manner  set  forth  in  the  tariffs 
which  are  under  suspension.  It  is  undoubtedly  true  that  many 
cases  may  be  presented  which  oh  their  face  indicate  that  an 
increase  would  be  justified,  yet  it  has  come  to  be  a  well  accepted 
theory  that  in  order  to  determine  what  are  fair  and  reasonable 
rates  the  regulating  body  must  be  in  possession  of  facts  so  that  it 
can  determine  whether  or  not  the  company  is  earning  a  fair  return 
upon  tlie  value  of  the  property  used  in  the  public  service.  No 
valuation  was  furnished  in  this  case  for  the  reasons  heretofore 
mentioned,  eo  that  the  Commission  is  obliged  to  deal  with  the 
situation  entirely  upon  the  record  as  it  stands.  Whether  our 
determination  would  be  any  different  if  we  knew  the  value  of  the 
company's  property  it  is  impossible  for  us  to  state. 

The  railroad  company  proceeded  upon  the  theory  that  it  was 
only  necessary  to  ^ow  that  the  earnings  from  intrastate  fares 
were  not  sufficioit  to  pay  operating  expenses,  giving  no  considera- 
tion to  the  question  of  interstate  passengers  carried  in  the  State 
of  New  York.  In  the  course  of  the  investigation,  however,  it 
developed  that  the  eaminga  in  the  State  of  New  York  from  inter- 
state passengers  were  approximately  50  per  cent  of  those  for 
intrastate  passengers,  and  that  these  interstate  passengers  traveled 
over  some  portion  of  the  road  from  New  York  city  to  Buffalo. 
How  many  of  them  traveled  this  entire  distance  we  are  not  advised, 
but  it  is  a  well  known  fact  that  every  person  traveling  over  the 
New  York  Central  railroad  from  New  York  city  to  points  outside 
of  the  State  of  New  York  west  of  Buffalo  passes  over  the  main 
line  of  the  New  York  Central  from  New  York  city  to  Buffalo,  a 
distance  of  440  miles.  To  say  that  this  trafBc  is  not  to  be  taken 
into  consideration  in  determining  what  is  a  reasonable  rate  of 
fare  in  the  State  of  New  York  is  a  conclusion  which  this  Com- 
mission is  unable  to  acc^t. 
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Objection  was  made  by  counsel  for  tie  reilroad  company  to 
fumisbing  figures  abowing  interstate  revenue  Trbich  was  earned 
OQ  the  lines  east  of  Buffalo,  but  tbey  were  supplied  at  the  request 
of  the  CommiBsion. 

We  bdieve  that  all  passenger  traffic  over  the  lines  of  the  com- 
pany in  ^e  State  of  New  York  should  be  taken  into  consideration 
in  determining  the  rate  per  mile  to  be  charged  to  passengers. 

Following  a  suggestion  in  the  Western  Passenger  Rate  caa^ 
the  N^ew  York  Central  endeavored  to  segregate  its  intrastate  costs 
from  the  interstate  costs,  but  this  in  our  opinion  would  not  enable 
na  to' work  out  the  matter  satisfactorily.  It  was  determined  by 
the  Interstate  Commerce  Commission  in  the  ease  mentioned  that 
the  interstate  and  intrastate  passenger  business  of  the  carriers 
was  BO  intermingled  that  the  matter  could  be  more  satisfactorily 
dealt  with  as  a  whole,  and  we  hare  come  to  the  same  conclusion 
here. 

It  should  be  borne  in  mind  that  all  of  the  figures  that  were  pre- 
sented to  the  Commission  relating  to  interstate  as  well  as  intra- 
state revenue  in  the  State  of  New  York  were  made  upon  the  basis 
of  the  existing  fares  in  the  State:  and  that  these  fares  on  the  main 
line  from  New  York  to  Buffalo  are  at  the  rate  of  two  and  seven- 
teen one-bundredths  cents  per  mile  from  New  York  to  Albany, 
a  distance  of  143  miles ;  and  two  cents  per  mile  from  Albany  to 
Buffalo,  a  distance  of  297  miles. 

We  are  here  confronted  with  a  situation  which  is  entirely  differ- 
ent from  the  one  out  of  which  the  Western  Passenger  Rate  case 
developed.  That  case  was  one  which  related  to  fare  increases 
made  by  certain  western  roads  following  the  determinations  of 
the  Interstate  Commerce  Commission  in  the  Five  Per  Cent  Rate 
Case,  31  I.  C.  C.  351 ;  and  the  1915  Western  Rate  Advance  Case, 
35  id.  497;  and  recent  decisions  of  the  Supreme  Court  of  the 
United  States.  There  the  carriers  were  claiming  that  their  earn- 
ings from  freight  and  passenger  business  were  insufficient  to  give 
them  a  fair  return  on  their  investm^t.  There  is  no  such  situation 
before  this  Commission,  for  it  is  not  claimed  that  the  New  York 
Central  Railroad  Company  is  failing  to  earn  a  fair  return  on  ita 
inveetment  as  a  whole,  but  rather  that  it  is  entitled  to  higher 
rates  on  its  intrastate  passenger  business  because  that  business  is 
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not  earning  a  fair  return  taten  as  a  whole.  As  a  matter  of  fact, 
the  evidence  here  is  to  the  effect  that  the  road,  after  paying  all 
its  fixed  charges,  including  taxes  and  rentals,  earned  11.11  per 
cent  on  its  capital  stock  for  the  year  1915. 

The  railroad  urges  the  proposed  IncreaBes  not  so  much  from 
the  revenue  standpoint  aa  it  does  on  the  ground  of  being  permitted 
to  equalize  ite  rates  so  they  will  correspond  with  the  rates  now 
exacted  by  other  carriers  which  reach  points  in  the  State  of  New 
York  in  competition  with  the  New  York  Central.  To  substantiate 
this,  we  quote  the  following  paragraph  from  page  16  of  the  brief 
submitted  by  the  counsel  for  the  railroad  company : 

"  While  we  do  not,  of  course,  urge  the  disparity  between  pas- 
senger rates  on  the  New  York  Central  and  those  on  the  other 
trunk  lines  as  conclusive  of  the  proposition  that  the  rates  of  the 
New  York  Central  are  too  low,  we  do  submit  that  the  difference, 
in  some  cases  decidedly  substantial,  between  the  rates  on  the  other 
lines  and  those  on  the  New  York  Central  should  he  recognized  by 
the  Commission  as  of  persuasive  evidence  tending  to  the  conclusion 
that  the  New  York  Central  should  be  permitted  to  equalize  its 
ratee  to  the  extent  now  sought,  namely  to  a  21^  cent  basis." 

In  support  of  this  claim  the  brief  quotes  from  L.  &  N.  R,  R. 
Co.  V.  U.  S.,  238  U.  S.  1,  and  the  accompanying  figures  (Table  I) 
were  read  into  the  record  to  show  the  disparity  between  the  fares 
charged  on  Uie  New  York  Central  and  the  other  roads  running 
out  of  New  York  oi^. 

We  do  not  understand  that  it  is  our  province  to  approve 
increased  fares  merely  for  the  purpose  of  making  the  rates  of  all 
carriers  equal  or  substantially  uniform  even.  To  justify  approval 
of  the  proposed  increases  there  must  be  established  the  necessity 
for  additional  revenue  in  order  to  «iable  the  company  to  earn  a 
fair  return  upon  its  investment. 

We  are  not  unmindful  of  the  decisions  of  the  Interstate  Com- 
merce Commission  nor  of  the  reasoning  set  forth  in  Norfolk  & 
Western  Ry.  Co.  v.  Conley,  236  U.  S.  604,  and  Northern  Pacific 
Ry.  Co.  V.  North  Dakota,  236  id.  585.  These  cases  can  readily 
be  distinguished,  from  the  present  one  because  they  rest  upon  an 
entirely  different  foundation.  In  each  of  them  a  State  attempted 
to  fix  rates  whioh  the  companies  claimed  prevented  them  from 
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earning  a  fair  return  upon  their  investment  and  that  the  rates  were 
in  effect  confiscatory ;  while  in  tlie  Western  Passenger  Rate  case 
the  claim  was  made  that  taking  the  returns  from  both  freight  and 
passenger  traffic  combined,  the  companies  were  not  earning  a  fair 
return  on  their  investment,  and  for  that  reason  additional  increases 
in  passenger  fares  were  justified.  Here  we  are  met  with  a  situa- 
tion where  the  only  real  contention  for  the  increased  rates  is  the 
daim  that  the  Interstate  Commerce  Commission  and  the  United 
States  Supreme  Court  have  decided  that  each  class  of  service 
should  stand  by  itself,  and  therefore,  inasmuch  as  the  passenger 
business  is  not  earning  as  large  a  return  as  the  freight  business, 
the  passenger  fares  ought  to  be  increased. 

We  do  not  understand  that  such  an  arginneut  is  supported  by 
either  the  decisions  of  the  Interstate  Commerce  Commission  or 
those  of  the  courts.  If  there  are  such  decisions,  our  attention  has 
not  been  called  to  them. 

It  goes  without  saying  that  neither  class  of  traffic  should  be 
unduly  burdened  for  the  benefit  of  the  other.  It  ia  not  our  view 
that  in  a  situation  like  the  present  one,  where  a  great  railroad 
system  in  a  State  ia  made  up  of  many  underlying  companies  which 
were  formerly  operated  independently,  and  said  system  is  now 
split  up  into  divisions,  some  of  which  are  unable  to  earn  their 
operating  expenses,  the  divisions  which  are  profitable  must  be 
made  to  bear  the  cost  of  transporting  passengers  on  the  unprofit- 
able divisions  to  the  full  extent  of  such  losses.  Such  a  determina- 
tion would  in  our  opinion  not  only  be  unwise  but  it  would  be 
unreasonable  and  unjust  to  that  portion  of  the  traveling  public 
which  furnishes  the  traffic  for  the  profitable  division.  This,  how- 
ever, is  not  in  harmony  with  the  views  of  the  counsel  for  the  rail- 
'  road,  who  stated  that  the  passenger  traffic  must  be  regarded  as  a 
whole;  that  if  the  income  from  intrastate  traffic  is  not  enon^ 
to  pay  the  expenses  of  that  traffic  as  a  whole  the  income  must  be 
treated  as  a  whole,  and  if  there  is  to  be  any  increase  in  rates  it 
must  be  upon  the  whole  business ;  that  the  general  condition  is  the 
one  Uiat  should  be  dealt  with  leaving  out  any  particular  local 
conditions. 

The  following  is  an  e:xtract  from  New  York  Central  Exhibit 

No.  4:  /^-  I 
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From  this  it  will  be  seen  that  for  the  year  ended  December  31, 
1915,  the  nnmher  of  interstate  and  intrastate  passengers  carried 
in  the  State  of  New  York  was  less  than  for  any  one  of  the  previous 
five  years,  bnt  that  the  number  of  commutation  passengers  has 
steadily  increased  every  year:  that  the  number  of  such  pasaengera 
carried  in  1915  was  30.6  per  cent  in  excess  of  the  number  carried 
in  1910.  The  number  of  passenger-miles  in  3915  was  less  than 
for  any  one  of  the  five  preceding  years  except  the  years  1910  and 
1911,  and  the  revenue  from  intrastate  passengers  was  more  than 
that  for  any  one  of  the  preceding  five  years  except  the  year  1913, 
while  the  interstate  revenue  was  le^s  than  that  for  the  years  1912, 
1913,  and  1914;  indicating,  we  believe,  that  when  general  busi- 
ness throughout  this  section  of  the  country  is  depressed  the  inter- 
state business  falls  ofF  to  a  greater  extent  than  the  intrastate  busi- 
ness. The  total  passenger  revenue  for  1915  was  more  than  for 
any  of  the  preceding  years  except  1918  and  1914.  This  tabula- 
tion also  shows  that  the  average  rate  per  passenger  per  mite  has 
increased  each  year  notwithstanding  the  very  severe  business 
depression  throughout  the  year  1914  and  during  the  early  part  of 
the  year  1916;  that  the  amount  received  per  passenger  in  1915 
was  more  than  in  any  of  the  previous  five  years  excepting  1913 ; 
and  that  the  distance  each  passenger  was  carried  in  1915  was  less 
than  in  any  of  the  previous  five  years  excepting  1914. 

The  conclusion  that  we  must  necessarily  draw  from  these  figures 
is  that  the  business  of  the  company  has  been  gradually  increasing 
under  normal  business  conditions;  that  its  passenger-mile  earn- 
ings are  increasing,  probably  due  to  the  fact  that  more  passengers 
are  riding  per  train,  and  that  the  pronounced  increase  in  the  num- 
ber of  commutation  passengers  with  tho  correspondingly  low  rate 
for  such  service  is  tending  to  keep  down  the  average  rate  per  pas- 
senger per  mile  which  would  otherwise  be  very  materially 
increased,  because  these  commutation  tickets  are  sold  at  a  rate 
considerably  below  tie  average  rate  per  passenger  per  mile  in  the 
year  1915.  It  should  also  be  noted  that  the  revenue  for  the  six 
years  in  question  includes  nothing  for  mail,  express,  and  excess 
baggage,  and  such  other  items  as  are  ordinarily  credited  to  pas- 
senger service  revenna 
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The  accompany  ill  g  statemeut  (Table  II)  is  a  aummary  made 
up  from  the  New  York  Central  Exhibit  No.  8: 

This  BOta  forth  very  clearly  the  true  facts  with  reference  to  the 
operation  of  the  New  York  Central.  The  tigurea  purport  to  show 
the  earnings  per  passenger-train  mile  derived  from  both  intrastate 
and  interstate  passengers  in  the  State  of  New  York  east  of  Bu£FaIo. 
It  shows  that  the  main  line  and  branches  which  comprise  the  main 
trunk  of  the  railroad  from  New  York  city  to  BiiiEalo  earned  an 
average  of  one  dollar  and  eighty-eight  cents  per  train-mile  in  1915, 
which  was  in  excess  of  similar  earnings  during  any  of  the  previous 
five  years,  and  that  such  earnings  had  increased  during  each  of 
those  years ;  that  the  earnings  on  the  Harlem  division  are  increas- 
ing each  year;  and  that  the  earnings  on  each  of  the  other  six 
divisions  mentioned,  except  possibly  the  Kiver  division  (West 
Shore),  were  probably  leas  than  the  operating  expenses  per 
train-mile. 

It  also  shows  that  56.4  per  cent  of  the  total  train-miles  operated 
in  the  State  of  New  York  pertains  to  the  main  line  and  branches, 
which  includes  the  Hudson  River  division  on  which  the  maximum 
fare  is  now  two  and  seventeen  one-hundredths  cents  per  mile  and 
which  it  is  now  proposed  to  increase  to  two  and  one-half  cents  per 
mile;  and  that  the  total  passenger-train  miles  on  nil  other  divisions 
in  the  State  is  but  43.6  per  cent  of  the  total  passenger-train  miles 
in  the  State;  also,  that  the  main  line  and  branches  earn  71.1  per 
cent  of  the  total  passenger  revenue  of  all  the  lines  in  the  State 
east  of  Buffalo.  The  passenger  earnings  of  the  New  York  Central 
railroad  per  train-mile  on  the  main  line  seem  to  be  high  as  com- 
pared with  other  roads  notwithstanding  the  maximum  charge  per 
mile  on  the  main  line  between  Albany  and  Buffalo  is  only  two 
cents.  In  addition,  it  carries  on  its  various  lines  many  passengers 
who  use  different  forms  of  reduced  fare  tickets  at  two  cents  per 
mile  and  less.  These  lower  rates  of  course  reduce  the  general 
average  receipts  per  paesenger-mile. 

The  only  conclusion  that  we  can  draw  from  these  figures  is  that 
the  company  is  not  deriving  a  sufficient  return  from  divisions  other 
than  the  main  line  and  branches  and  possibly  the  Harlem  division, 
and  that  properly  any  o[>erating  loss  on  passenger  operationa  is 
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directly  chargeable  against  the  eiz  divieiona  other  than  those  just 
above  referred  to. 

At  this  point  it  is  proper  to  ohscrre  that  the  trains  operated  on 
the  other  diviaioos  are  in  many  respects  different  from  those  on 
the  main  line.  Different  equipment  and  motive  power  are  used, 
fewer  trains  are  operated,  and  the  track  structures  are  not  as 
heavy ;  and  it  ia  probably  true  that  the  expenses  per  train-mile  are 
less.  The  facta  regarding  them  can  all  be  readily  brought  out  if 
any  effort  is  made  to  justify  increased  rates  on  any  of  those 
divisions. 

We  are  fully  convinced  that  no  injustice  is  done  the  New  York 
Central  Railroad  Company  in  this  case  by  talcing  the  revenue 
from  interstate  passenger  traffic  on  the  lines  east  of  Buffalo  into 
consideration  with  the  revenue  from  intrastate  passenger  traffic 
in  the  same  territory,  for  we  know  from  general  observation  over 
a  period  of  years  that  the  great  bulk  of  the  interatate  passenger 
trafBc  in  the  State  of  New  York  is  over  the  main  line  between 
Kew  York  city  and  Buffalo,  on  which  route  the  fare  is  two  cents 
per  mile  for  a  distance  of  297  miles,  and  two  and  seventeen  one- 
hundredths  cents  per  mile  for  a  distance  of  143  miles.  Assuming 
that  80  per  cent  of  the  interstate  passenger  traffic  in  the  State  is 
averaged  over  the  main  line:  namely,  that  part  between  Albany 
and  New  York  where  the  fare  is  two  and  seventeen  one-hnndredths 
cents  per  mile,  and  that  part  between  Albany  and  Buffalo  where 
the  fare  is  two  cents  per  mile,  then  the  average  fare  for  such  inter- 
state passengers  would  be  two  and  six  one-himdredths  cents  per 
mile.  Assuming  that  the  balance  of  the  interstate  passengers,  to 
wit  20  per  cent,  averaged  two  and  one-half  cents  per  mile,  then 
the  average  for  all  the  interstate  passengers  carried  on  the  line 
east  of  Buffalo  in  New  York  State  would  be  two  and  one  hundred 
and  forty-eight  one-thousandths  cents  per  mile.  Taking  this  figure 
to  represent  the  amount  received  per  mile  for  interstate  passen- 
gers, we  find  that  in  1910  the  interstate  mileage  in  the  State  of 
New  York  amounted  to  410,319,332,  which  equals  29.9  per  cent 
of  the  total  pasaenger-miles  in  the  State  for  that  year.  Likewise, 
if  we  apply  the  same  theory  to  the  year  1915,  we  find  that  the 
interstate  pasaenger-miiea  in  the  State  equalled  437,790,000,  or 
31.3  per  cent  of  the  total  passenger-miles  in  the  State. 

Goot^lc. 
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The  wihiesBes  for  the  New  York  Central  read  into  the  record 
TariouB  figures  which  had  been  prepared  to  show  that  the  intra- 
Btate  trains  were  being  operated  at  a  loss.  A  tabulation  of  these 
figures  was  used  on  the  hearing,  but  the  same  was  not  read  in  evi- 
dence although  it  was  doubtless  intended  that  it  should  be.  We 
therefore  present  it  her^  in  accompanying  Table  III,  inasmuch 
as  most  of  the  fignres  are  in  the  casa  It  ia  necessar;  that  they  be 
presented  in  liiia  form  in  order  to  esplain  more  clearly  out  views 
regarding  them. 

It  may  be  of  interest  to  present  with  the  foregoing  figures  and 
for  consideration  therewith  the  accompanying  summary  (Table 
IV)  showing  the  separation  of  operating  expenses  which  was  intro- 
duced as  Ediibit  No.  1  by  the  railroad. 

In  determining  the  proportion  of  operating  expenses  which 
should  be  charged  against  interstate  passengers  it  was  assumed  that 
the  interstate  trafiBe  should  bear  6.4  per  cent  of  the  total  passenger 
operating  expenses,  because  6.4  per  cent  of  the  total  passengers 
carried  in  the  State  were  interstate  passengers.  For  the  reasons 
already  stated,  we  believe  it  is  not  correct  to  determine  the  percfflit- 
age  of  interstate  expense  in  this  way,  when  the  percentage  of  inter- 
state passenger-miles  in  1910  was  29.9  per  cent,  and  in  1916, 
S1.3  per  cent  of  the  total  passenger-miles  in  the  State.  It  is  true 
that  ^e  record  shows  that  it  is  cheaper  for  the  New  York  Central 
to  carry  interstate  passengers  because  of  the  fact  that  most  of  them 
travel  in  Pullman  cars  and  that  the  Pullman  equipment  is  far- 
Qtshed  without  expense  to  the  New  York  CentraL  On  the  other 
hand,  however,  the  Central  is  obliged  to  provide  way  i^d  stmo- 
tures,  terminals,  switching,  power  equipment,  and  to  incur  a  cer- 
tain amount  of  transportation  and  traffic  expense  as  well  as  general 
expenses  on  account  of  such  passengers ;  so  that  even  giving  due 
credit  for  the  saving  made  by  carrying  them  in  Pullman  equip- 
ment, it  would  probably  not  make  a  very  appreciable  change  in 
the  operating  cost  per  train-mile.  It  will  be  seen  that  a  different 
situation  is  presented  by  basing  the  interstate  expense  on  the  inter- 
state mileage  in  the  State.  In  the  fore^ing  tabulation  the  earn- 
ings include  revenue  from  mail,  express,  and  excess  baggage  in 
the  State,  and  the  operating  expense  covers  this  service  oa  well 
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IB  the  erpeuse  applying  strictly  to  paBseiigerH,  Tbia  was  neces- 
lary  because  of  the  difficulty  of  segregating  tiie  expenses  charge- 
able to  mail,  express,  and  excess  baggage.  In  determining  the 
percentage  of  interstate  passenger-miles  in  the  State  we  have  only 
taken  into  consideration  the  actual  revenue  from  paseengers  alona 
The  following  table  shows  the  expense  per  traiti-mile  for  intra- 
state trains  for  the  years  1910  and  1915,  which  are  obtained  by 
allocating  to  interstate  passenger  service  in  the  State  29.9  per  cent 
and  31.3  per  cent  respectively  of  the  total  operating  expenses, 
igio  IQIB 

ToUl  revetiue  intnuUte fil,  610, 472  16        123, 449, 69S  78 

Total  operating  expense,  Liiw  East 21, 699. 603  44  82, 131, 948  03 

Percentage  of  mileoKB  in  New  York  Stat«  79.6S%  79.74% 

Operating  expensa  in  New  Tork  State. . .    17, 442, 964  48  17,  643, 006  3S 

Percentage  of  expense  applicable  to  in- 
terstate passengers  based  on  interstate 

paeaenger-miles £9.9%  SI. 3% 

Operating  expense  applicalile   to  inter- 
state passengers  based  on  foregoing 

percentages    6, 214, 443  38  S,  623, 626  07 

Operating  ezpenseB  applicable  to  intra- 
state passenger  traffio  12, 228, 611  10  12, 124. 179  06 

Total    taxes    chargeable    to    passenger 

traffio 1, 464, 619  38  1,  882,  844  28 

Deduct   taxes   cfaargeable  to    interstate 

traffic  based  on  foregoing  percentages.        448. 921  IS  580, 330  2S 

Taxes  chargeable  to  intrastate  traffic...     1,016,998  10  1,293,614  01 

Interest  barges  applicable  to  passenger 

traffie 8,420,123  86  7,166,621  IB 

Deduct   interest    charsea    applicable   to 
interstate  traffic  based  on   forgoing 

percentages 1,026,307  97  2,243,162  43 

Interest  eharii^  applicable  to  intrastate 

traffic 2,403,616  69  4.023,468  75 

Total  expense  chargeable  to  Intrastate 

traffic,  including  interest  and  taxes. . .   16, 646,  024  96  18, 341, 162  44 

Difference    between    intrastate    retrenne 

and  expeuae   S,  662, 447  17  S,  108,  636  29 

ToUl  train  mileage  in  State.... 20,209,264  00  17,763,384  00 

Revenue  per  train-mile  intrastate $1  06  CI  32 

Expense  per  train-mile  intrastate 0.774  1  03 

Excess  of  rerenne  per  train-mile  over 
expuaeper  train-mile 0.286  0  29 

We  think  these  figures  demonstrate  that  the  company  is  eai-ning 
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a  fair  return  on  its  intrastate  passenger  traffic  if  we  are  correct  in 
asEiiguing  to  Interstate  traffic  its  fair  share  of  the  expenses,  to  be 
hased  on  the  assumption  that  the  expense  chargeable  to  interstate 
traffic  should  be  founded  upon  the  ratio  of  interstate  passenger- 
miles  to  the  total  passenger-miles  in  the  State. 

Attention  is  called  to  the  fact  that  the  total  interest  charges 
assigned  to  the  line  east  for  1915  were  more  than  double  the 
interest  charges  for  the  year  1910.  It  was  brought  out  on  the 
hearing  that  this  was  due  among  other  things  to  the  fact  that  the 
company  had  charged  against  the  line  east  a  certain  percentage  of 
the  total  interest  charges  of  the  company.  These  charges  include 
interest  on  bonds  issued  to  purchase  the  stocks  of  other  railroads 
and  also  interest  on  bonds  of  underlying  companies  outside  the 
State  of  New  York.  It  was  stated  by  the  witnesses  for  the  rail- 
road that  it  was  difficult  to  determine  exactly  what  proportion  of 
the  interest  on  the  obligations  of  the  New  York  Central  Kailroad 
Company  should  be  chargeable  to  the  line  east.  It  does  not  seem 
to  the  Commission  that  the  intrastate  traffic  in  New  York  should 
be  charged  with  any  portion  of  the  interest  on  obligations  issued 
to  acquire  the  stock  of  other  companies  whose  lines  are  either 
west  of  Buffalo  or  outside  of  die  State  of  New  York.  In  any 
event,  it  is  probably  true  that  if  it  could  be  determined  exactly 
what  amount  of  interest  properly  should  be  charged  against  the 
tine  east,  the  expenses  per  train-mile  would  be  somewhat  reduced 
beyond  those  which  are  set  forth  in  the  last  tabulation. 

At  the  hearing  on  April  tenth,  objection  was  made  to  Exhibit 
Ko.  6,  filed  by  the  railroad  company,  on  the  ground  that  at  the 
outset  of  the  case  it  was  announced  that  the  railroad  company  did 
not  intend  to  go  into  the  question  of  the  valuation  of  the  property 
nor  of  interest  or  fixed  charges  of  any  kind.  Counsel  for  the  rail- 
road company  stated  that  since  the  complainants  had  brought  into 
the  case  the  question  of  all  passenger  earnings,  interstate  as  well 
as  intrastate,  it  was  considered  proper  to  present  for  the  considera- 
tion of  the  Commission  the  entire  expense  applicable  to  passenger 
eacnings  which  would  include  interest,  rentals,  and  taxes. 

At  this  point  it  mi^t  be  proper  to  consider  the  following 
Exhibit  No.  6,  set  forth  in  full: 
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This  exhibit  purport*  to  show  the  total  passenger  service  revenue 
on  the  line  east,  interstate  and  intrastate,  including  mail,  express, 
and  excess  baggage.  This  revenue,  however,  does  not  include  a 
considerable  amount  derived  from  other  earnings  which  it  was 
claimed  should  properly  be  credited  to  passenger  service  revenue, 
and  this  same  remark  applies  to  other  statements  relating  to  pas- 
senger revenue.  It  does  not  show  the  amount  of  operating  expenses 
per  train-mile  excluding  interest,  rental,  and  taxes,  nor  the  per- 
centage of  operating  expense  per  train-mile  including  taxes  and 
excluding  interest  and  rentals.  We  have  therefore  prepared  the 
following  table  to  indicate  these  percentages. 


IBIO 

Mil 

ISIS 

,.,. 

1014 

IflIB 

TotJ  nvmii.        Imin^nils 

•1.43 
0.9SS 
0.3W 

78.«% 

o.ae 

O.M 
72.7% 

•1.E3 
LOW 
0.171 

7S.4% 

11,67 
1.143 
0.*87 

11.00 

0,57 

77. «% 

EipcDne  ptr  iniiii-inilB,  indudii«  inter- 

Eipsuc    per    train-mile    for    Intrwst 

FarHntD^te  of  enMiuw  per  tr^D-mile 

The  charges  for  taxes,  interest,  and  rentals  have  increased 
rapidly  since  1910.  That  these  charges  are  bound  to  increase 
from  year  to  year  goes  without  saying  when  the  trend  of  the  times 
and  the  growth  of  a  great  system  like  the  New  York  Central  are 
considered.  In  this  Exhibit  No.  6  the  total  interest  and  rental 
charges  in  1915  against  the  lines  east  were  $24,832,574.67.  From 
our  analysis  of  the  statement  furnished  by  the  New  Tork  Central, 
showing  in  detail  interest  charges  and  rentals  for  the  year  1915 
which  was  filed  as  complainants'  Exhibit  No.  8,  we  are  unable 
to  find  any  justification  for  charging  against  the  line  east  in  1915 
more  than  $19,863,370.67  as  an  outside  figure  for  interest  and 
rentals,  and  this  we  believe  is  in  excess  of  the  amount  which  is 
■  properly  so  chargeable.  On  this  basis,  if  we  take  the  maintenance 
of  way  percentage  of  42.9  per  cent  as  applied  to  passenger-train 
traffic,  the  amount  of  interest  which  should  be  charged  to  passenger 
trafKc  would  not  exceed  $8,302,596.02.  Adding  to  thie  the  other 
expenses  as  set  fordi  in  Exhibit  No.  6,  we  have  a  total  operating 
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expense  of  $S2,597,445.41,  or  $1.56  per  trein-inile,  whioh  figure 
it  should  be  remembered  includes  not  onlj  the  bare  operating  costs 
but  also  all  fixed  charges  such  as  interest  on  bonds  and  other  obliga- 
tions, rentals  of  leased  lines,  and  taxes. 

It  maj  be  of  interest  to  note  that  at  page  96  of  the  minutes  it 
was  stated  that  current  improvementfi  had  been  made  applicable 
to  pasawigeT  traffic,  as  follows : 

apnH«*bl« 
Tnr  Total  |ifiiii|ni 

1910 »5,310,0O0  $2,140,000 

1911 6,884,000  2,652,000 

1912 9,881,000  8,870,000 

1913 7,839,000  8,186,000 

1914 9,000,000  8,744,000 


On  cro8»«xamination  the  witness  Vosburgh,  representing  the 
railroad,  testified  that  the  $3,744,000  expended  for  current 
improvements  in  the  year  1914  and  charged  to  passenger  traiRc 
in  the  State  of  New  York  covered  improvements  to  tig^t  of  way, 
bridges,  stations,  etc ;  that  they  entered  into  the  cost  of  service  and 
were  inelnded  in  operating  expenses  in  its  account  "  maintenance 
of  way  and  structures."  It  may  be  that  these  amounts  properly 
represent  capital  expenditures,  and  if  so,  then  the  operating 
expenses  chargeable  to  passenger  traffic  would  be  very  considerably 
decreased.  Howevw,  we  have  not  considered  It  necessary  to  fur- 
ther analyze  these  particular  expenditures  because  the  result  would 
not  in  any  way  change  our  proposed  determination. 

It  is  a  well  known  fact  that  in  recent  years  all  of  the  railroads 
have  been  subjected  to  increased  costs  of  operation.  The  replace- 
ment of  wooden  passenger  cars  by  others  made  of  steel,  t^e  use 
of  lai^er  freight  cars  and  heavier  motive  power  equipment  has 
necessitated  tlie  installation  of  heavier  rails  and  improvements 
in  roadbed  and  structures.  Increased  safety  has  also  required  the 
installation  of  the  block  signal  system.  And  all  of  these  things 
have  inevitably  increased  the  cost  of  operation.  A  large  part  of 
Qie  increased  ea^pense  is  due  to  increasing  labor  costs  which  have 
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been  monntiDg  gradually  in  recent  yeara ;  and  even  at  the  present 
time  the  railroads  are  confronted  by  a  demand  for  eubstantial 
increases  in  wages  in  connection  with  the  passenger  service.  While 
we  can  take  notice  of  these  facta,  yet  we  do  not  know  what  the 
additional  burden  upon  the  New  York  Central  may  be,  and  we 
can  not  determine  that  an  increase  in  rates  should  be  granted  on 
that  account  alone.  The  question  of  wages  which  confronts  the 
railroads  is  a  serious  one,  and  there  must  be  a  certain  point  beyond 
which  the  demands  for  increased  wages  must  cease,  because  if 
granted  the  result  may  be  equivalent  to  a  confiscation  of  the  prop- 
erty. Wages  can  not  be  steadily  increased  unless  additional  earn- 
ings are  obtained  which  will  provide  therefor,  and  tliere  is  a  limit 
beyond  which  the  patient  and  long  suffering  public  will  probably 
be  disinclined  to  go,  because  it  in  the  final  analyaia  pays  all  these 
labor  costs. 

While  many  other  exhibits  were  presented  for  consideration  in 
this  case,  yet  we  do  not  believe  it  is  necessary  for  us  to  discuss 
them,  as  we  consider  that  we  have  dealt  with  those  which  are  most 
important  for  the  purpose  of  arriving  at  a  proper  determination 
with  the  exception  of  those  relating  to  the  belt  line  service  between 
Albany  and  Troy. 

Among  the  tariffs  under  suspension  in  this  case  are  those  filed 
by  the  Delaware  and  Hudson  Company  and  the  New  York  Central 
Railroad  Company  covering  rates  for  passenger  service  between 
the  cities  of  Albany  and  Troy.  These  tariffs  provide  for  a  fifteen- 
cent  single-trip  fare  between  Albany  and  Troy  instead  of  a  ten-cent 
fare  as  now  charged.  There  are  in  force  between  these  cities  a 
forty-six-trip  monthly  school  commutation  ticket  and  a  fifty-four- 
ride  monthly  commutation  ticket  which  are  sold  at  three  dollars 
and  four  dollars  and  fifty  cents  respectively.  No  tariffs  have  been 
filed  changing  the  ratea  on  these  commutation  tickets.  The  basis 
for  interstate  tickets  between  Albany  and  Troy  is  now  fifteen  cents. 

The  union  stations  in  these  two  cities  are  about  seven  and  three- 
tenths  miles  apart.  The  city  of  Troy  is  on  the  east  side  and  the 
city  of  Albany  on  the  west  side  of  the  Hudson  river.  The  Dela- 
ware and  Hudson  Company  and  the  New  York  Central  Bailroad 
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Companj  operate  what  is  known  as  a  belt  line  service  between  the 
two  cities,  the  New  York  Central  owning  tiie  tracks  on  the  east 
side  of  the  river  and  the  Delaware  and  Hudson  Company  those  on 
the  west  side.  In  this  belt  line  operation  two  substantial  steel 
bridges  over  the  Hudson  river  form  a  part  of  the  route.  The 
patrons  of  this  belt  line  service  reside  principally  in  Albany  and 
Troy  and  the  territory  intermediate  thereto. 

The  Delaware  and  Hudson  Company  receives  all  tickets  col- 
lected on  trains  operated  on  the  west  side  of  the  river  whether  they 
are  Delaware  and  Hudson  trains  or  New  York  Central  trains,  and 
similarly  the  New  York  Central  receives  all  the  Albany-Troy 
tickets  collected  on  the  east  side  of  the  river.  The  total  receipta 
from  Albany-Troy  passengers  over  the  belt  lines  are  divided 
equally  between  the  two  companies.  The  revenue  on  intermediate 
traffic  is  turned  over  to  the  company  on  whose  line  the  business  is 
done,  i.  e.,  the  Delaware  and  Hudson  Company  gets  all  the  revenue 
from  intermediate  trafBc  on  the  west  side  and  the  revenue  from 
sach  trafiBc  on  the  east  side  goes  to  the  New  York  Central.  Very 
little  baggage  or  express  matter  is  carried  on  the  belt  line  trains. 

The  ^guree  presented  to  the  Commission  in  relation  to  this  belt 
line  traffic  are  so  conclusive  that  no  extended  discussion  would 
seem  to  be  required.  They  show  that  the  cost  per  train-mile  of 
operating  these  belt  line  trains,  for  locomotive  fuel  and  repairs, 
engine  house  expenses,  train  supplies,  and  wages  of  train  crews 
are  more  than  the  revenue  per  train-mile,  and  ^lat  no  earnings  are 
derived  from  the  operation  of  these  trains  to  provide  for  station 
and  terminal  expenses,  maintenance  of  way  and  structures,  repairs 
to  passenger  cars,  or  for  traffic  expenses  or  general  expenses.  No 
data,  however,  has  been  furnished  to  show  the  earnings  derived 
by  the  New  York  Central  and  the  Delaware  and  Hudson  Company 
from  passenger  traffic  originating  south  of  Albany  or  north  of 
Troy  and  passing  over  the  tracks  on  which  the  belt  line  trains  are 
operated.  It  may  be  that  if  this  traffic  were  considered  the  situa- 
tion would  be  considerably  altered  so  far  as  revenue  is  concerned. 
The  only  conclusion  we  can  properly  draw  from  the  figures  pro- 
sented  is  that  the  belt  line  trains  in  and  of  themselves  do  not  at 
Sub  Dxft.  Rdt.— V«.  9        4 
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the  present  time  earn  enough  to  cover  the  expense  of  operating 
them.  This  does  not  conctuaively  prove  that  the  fare  between 
Albany  and  Troj  should  be  increased,  but  it  may  be  a  fair  indica- 
tion that  there  is  more  Bervice  being  given  on  tbe  belt  line  than 
the  traffic  justifies.  .The  Delaware  and  Hudson  Company  is 
obliged  by  law  to  give  reasonable  passenger  train  service  on  the 
west  side  of  the  river  between  Albany  and  Green  Island,  if  not 
into  Troy ;  and  on  the  other  hand,  the  New  York  Central  is  like- 
wise obliged  to  give  reasonable  passenger  train  service  between 
BenSselaer  and  Troy  on  the  east  side  of  the  river.  Perhaps  the 
two  corporations  determined  that  this  could  be  accomplished  better 
and  more  economically  by  the  operation  of  a  belt  line  than  to  have 
each  company  operate  passenger  trains  independently  from  Albany 
to  Troy. 

If  we  accepted  the  theory  of  counsel  for  the  New  York  Central, 
that  the  whole  passenger  traffic  in  the  State  must  be  considered 
in  connection  with  any  increase  of  rates,  further  attention  to  this 
particular  phase  of  the  situation  would  be  unnecessary,  because 
we  understand  the  earnings  of  the  belt  line  trains  on  the  east  side 
of  the  river  by  the  New  York  Central  are  included  in  the  train 
operations  covered  by  the  title  "  main  line  and  branches  "  in  th^ 
New  York  Central  Exhibit  No.  8.  The  railroad  companies,  how- 
over,  having  sought  to  present  the  facts  with  reference  to  the  belt 
line  operation  separately,  we  have  determined  to  so  consider  them, 
and  not  pass  the  subject  by  without  giving  some  explanation  of 
the  reasons  which  have  caused  us  to  reach  the  determination  that 
the  belt  line  fares  should  not  be  increased  at  this  time. 

While  dealing  with  the  proposed  increase  in  fares  on  the  belt 
line,  we  desire  to  call  attention  to  the  fact  that  even  if  we  had  con- 
cluded an  increase  in  these  fares  was  justified,  the  portion  of  the 
tariff  which  has  beeu  filed  and  under  suapension  relating  to  this 
service  is  not  properly  constructed,  for  the  reason  that  while  the 
-proposed  fare  between  the  two  cities  is  fifteen  cents,  or  approxi- 
mately  two  cents  per  mile,  yet  the  proposed  fare  between  certain 
intermediate  stations  is  based  on  two  and  one-half  cents  per  mil& 
Inasmaoh  as  any  increase  between  these  intermediate  stations 
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would  ID  practically  every  instance  be  quite  Bubstaiitial,  any 
increased  fare  should  properly  be  based  on  the  rate  per  mile 
between  Albany  and  Troy.  Under  the  circumstancefl,  however, 
and  in  view  of  what  we  have  hereinbefore  stated,  we  are  of  the 
opinion  that  the  Delaware  and  Hudson  Company  and  the  New 
York  Central  Railroad  C<Hapany  have  not  justified  the  proposeil 
increased  fares  on  the  belt  line. 

There  may  be  some  changes  in  the  existing  tariffs  of  the  New 
York  Central  which  are  made  necessary  by  mileage  dianges,  and 
if  so,  they  should  be  permitted,  and  separate  tariffs  should  be  filed 
to  cover  them. 

While  we  had  thought  it  would  be  nnnecessaiy  to  discuss  the 
various  legal  propositions  presented,  nevertheless  the  oomptainant<i 
filed  a  supplemental  brief  covering  a  point  which  ought  not  to 
pass  unnoticed.  It  is  with  reference  to  chapter  216  of  the  Laws 
of  1846  under  which  the  Hudson  River  Railroad  Company  was 
incorporated.  This  act  was  amended  by  chapter  30  of  the  Laws 
of  1848,  and  by  chapter  9  of  tJie  Laws  of  1860.  Chapter  30  of 
the  Laws  of  1848  was  amended  by  chapter  210  of  the  Laws  of 
1884.  The  original  act  of  1848  has  never  been  expressly  repealed, 
except  section  18  which  was  repealed  by  chapter  593  of  the  Laws 
of  1886.  Counsel  for  the  complainants  therefore  contend  that  the 
New  York  Central  Railroad  Company  is  limited  as  to  it«  fares 
on  the  Hudson  River  division  by  the  provisions  of  the  law  of  1846 
above  referred  to  and  its  amendments.  This  contention  is  unten- 
able. The  Court  of  Appeals  has  disposed  of  the  matter  in  the 
case  of  Johnson  v.  Hudson  River  R,  R.  Co.,  49  N.  Y.  455,  in  which 
case  it  held  that  the  limitation  as  to  fares  had  beoi  removed  by 
the  General  Railroad  Act  of  1850,  chapter  140,  section  49.  This 
case  was  decided  in  1873,  and  since  that  time  the  situation  haa 
been  governed  by  this  ruling  of  the  Oonrt  of  Appeals. 

Under  the  circumstances,  therefore,  it  lb  apparent  that  this  con- 
tention of  the  complainants  on  this  proposition  can  not  be  upheld,  , 
and  that  the  New  York  Central  Railroad  Company  is  not  limited 
on  its  Hndson  River  division  to  the  rate  of  fare  set  forth  in  chapter 
ai6  of  the  Laws  of  1846. 
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From  all  the  evidence  which  has  heen  presented  to  as  in  this 
case,  we  are  convinced  that  the  Kew  York  Central  has  failed  to 
justify  any  increase  in  its  fares  on  its  Hudson  division  between 
Albany  and  New  York.  As  we  have  hereinbefore  stated,  the  main 
line  of  the  New  York  Central,  even  with  the  maximum  fares  rang- 
ing from  two  cents  to  two  and  seventeen  one-hnndredths  cents  per 
mile,  is  earning  a  fair  return,  and  the  earnings  on  several  of  it? 
other  divisions  axe  probably  insnffici^it  to  pay  a  fair  return  on 
the  passenger  service  on  those  divisions.  We  call  attention  to  the 
fact  here,  that  on  some  of  those  divisions,  namely  the  Putnam 
and  the  Harlem,  the  existing  tariffs  are  full  of  discriminations, 
and  the  tariffs  which  are  now  under  suspension  would  probably 
remove  many  of  these  discriminations.  In  any  event,  it  would 
seem  advisable  for  the  company  to  give  prompt  consideration  to 
the  criticism  here  made  of  the  existing  tariffs  on  these  particular 
divisions,  to  the  end  that  discriminations  may  be  removed.  It 
would  probably  necessitate  some  study  on  the  part  of  the  railroad 
of&cials  to  determine  whether  or  not  it  will  seek  to  advance  the 
rates  on  any  of  the  divisions  which  are  now  operated  at  a  loss,  and 
for  that  reason  we  think  the  better  way  to  dispose  of  the  matter  is 
to  require  the  cancellation  of  all  the  passenger  tariffs  filed  by  the 
New  York  Central  which  have  been  under  suspension  pending 
this  investigation  and  an  order  will  be  entered  to  that  effect. 

All  concur  except  Commissioner  Eomiet,  dissraiting  in  part. 

Emmet,  Conmiissioner. —  With  many  of  tiie  statements  of  fact, 
and  with  some  of  the  conclusions  expressed  in  the  majority  opinion 
in  this  case,  no  unprejudiced  person  will  £nd  reason  for  substan- 
tial disagreement.  If  the  question  before  us  was  only  whethe.' 
tlie  New  York  Central  Railroad  Company  can,  in  view  of  its 
earnings  during  the  year  1915  and  part  of  1916,  be  considered 
sufficiently  in  need  of  increased  revenues  to  require  lis  upon  this 
ground  alone  to  approve  of  the  rate  increases  provided  for  in  the 
new  tariffs  which  have  been  filed  with  us,  I  think  I  am  nearly 
enough  in  accord  with  Mr.  Carr's  expressed  views  on  this  point 
to  justify  me  in  accepting  them  as  substantially  my  own. 


D.qit.zeaOvGoOt^lc 


pKoposED  Nbw  pAassHoxs  Fases  on  N.  Y.  C.  K.  R.    53 

Public  Serrio*  GommlHioii,  Saoond  DUtric* 

Bat  I  have  beeo  unable  to  satisfy  myself  cutirely  that  the  ques- 
tton  of  the  adequacy  of  the  present  returns  frum  jntiastate  pau- 
ganger  business  is  the  only  question  involved  here.  The  present 
proposal  impresses  me  rather  as  an  attempt  to  readjust,  than  m 
an  attempt  to  raise,  existing  tariffs.  That  the  plan  should  pro- 
vide for  increases  as  well  as  decreases  in  existing  rates  is,  of 
course,  inevitable  under  tlic  circumstauces.  Leaving  commutation 
rates  near  New  York  city  out  of  the  question  entirely  —  for  these 
are  not  affected  by  the  new  schedules  —  most  of  the  increases 
would  occur  on  the  Hudson  and  Harlem  divisions  where  the  pre- 
vailing rate  is  now  about  two  and  seventeen  one-hundredths  cents 
per  mile.  Even  on  one  of  these  divisions  (the  Harlem  division) 
decreases  as  well  as  increases  would  take  place,  due  to  the  removal 
of  ancient  local  discriminations  which  have  crept  into  the  New 
York  Central's  tariffs  in  the  course  of  years  —  as  similar  discrim- 
inations have  doubtless  crept  into  the  tariffs  of  many  other  utility 
companies  during  the  same  period.  The  Hudson  and  Harlem 
divisions  are  those  upon  whidi  it  may  be  said,  speaking  broadly, 
that  the  most  improved  service  is  now  being  given  to  the  public. 
The  divisions  upon  which  rate  reductions  will  under  the  new 
schedules  predominate  over  increases  are  those  upon  which,  on 
account  of  local  needs  and  conditions,  the  service  has  in  the  past 
been  least  modem,  or  as  the  saying  is,  "  up-to-date."  The  new 
schedules  will,  if  allowed  to  take  effect,  result  in  the  correction  of 
these  inequalities,  and  in  establishing  —  so  far  as  this  may  he  done 
.under  certain  provisions  in  the  company's  New  York  charters  — 
absolute  uniformity  in  passenger  rates  on  the  New  York  Central 
^Btem  throughout  the  State,  except  as  to  those  rates  which  obtain 
in  the  properly  recognized  and  so  called  "  conunutation  zone " 
near  New  York  ci^,  and  on  the  Troy-Aihany  belt  line  service 
hereinafter  referred  to. 

>  I  have  felt  that  this  applioaticn  should  be  viewed  somewhat  in 
the  light  of  these  resulting  public  benefits  and  advantages,  and 
that  the  possible  effect  which  an  incidental  raising  of  some  exist- 
ling  rates  may  have  upon  the  finances  of  the  New  York  Central 
Isystem  should  be  regarded  as  only  one  feature  of  the  case,  and  not 
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necessarily  a  controlling  fenture.  There  is  nothing  in  the  case  to 
show,  as  a  matter  of  fact,  that  the  ultimate  effect  of  the  new  tariffs 
■will  in  the  long  run  be  to  raise  the  company's  intrastate  passenger 
revenues  materially.  Aa  to  whether  it  doea  or  not,  depends  upon 
many  future  happenings  which  can  not  accurately  he  forecasted 
now.  The  most  that  can  be  said  is  that  if  all  other  factors  involved 
in  the  problem  remain  about  as  they  are  today  the  readjustment 
of  rates  would,  if  it  went  into  effect,  probably  —  though  by  no 
means  certainly  —  result  favorably  to  the  railroad  from  a  financial 
point  of  view.  But  the  mere  fact  that  this  is  anticipated,  or  at 
least  hoped  for,  by  the  owners  of  the  railroad,  does  not  seem  to  me 
to  free  us  from  the  duty  of  inquiring  carefully  into  the  other  aspect 
of  the  case  tiiat  I  have  mentioned. 

For  the  purposes  of  this  argument  I  am  assuming  that  this 
Commission  has  power  to  approve  of  rate  increases  upon  other 
grounds  than  need  of  additional  revenue.  I  find  nothing  either 
in  our  statutes  or  in  the  decisions  of  our  courts  which  seriously 
shakes  my  belief  that  we  have  such  power.  The  question,  then,  is 
whether  the  announced  intention  of  the  New  York  Central  Rail- 
road Company  to  take,  with  the  aid  of  this  Commission,  a  long 
step  forward  toward  the  establishment  of  absolutely  uniform  pas- 
senger rates  throughout  the  State  of  New  York  does  not  contain 
enough  of  public  benefit  and  advantage  to  warrant  us  in  giving 
our  approval  to  such  incidental  (and  as  expressed  in  percentages, 
slight)  rate  increases  as  are  necessary  for  the  carrying  out  of  the 
plan;  leaving  the  doubtful  question  of  the  effect  which  the 
readjustment  will  have  in  the  long  run  upon  the  finances  of  the 
company  to  be  determined  hereafter,  not  hy  guesswork  but  as  the 
result  of  actual  experience  with  the  new  rates. 

Looking  at  the  matter  from  this  point  of  view  we  ought,  I  think, 
to  bear  in  mind,  first,  that  a  pretty  definite  governmental  policy 
in  favor  of  uniformity  in  railroad  rates  has  crystallized  during 
recent  years,  not  only  in  New  York  but  throughout  the  United 
States.  This  tendency  has  expressed  itself  both  in  legislation 
and  in  the  decisions  of  our  courts  and  regulatory  bodies.  On  the 
whole,  I  think  the  movement  has  been  a  movement  in  the  right 
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direction.  It  ia  perfectlj  true,  of  course,  that  conditiona  differ  iu 
different  parts  of  the  territory  served  bj  a  great  railroad  system 
like  the  New  York  Central,  and  under  an  ideal  system  of  rate 
making  the  neighborhoods  in  which  railroad  service  has  remained 
most  nearly  in  its  primitive  state  ought  perhaps  to  pay  lower  rates 
than  neighborhoods  in  which  a  highly  modem  and  efficient  service 
is  given.  This  is  on  the  simple  principle  that  people  ought  not  to 
have  to  pay  for  more  than  they  get  —  that  those  who  get  the  best 
ought  to  pay  the  most.  Practically,  however,  the  tendency  has 
been  the  other  way,  until  Uie  countertendency  of  which  I  speak, 
on  the  part  of  legislatures  and  regulatory  bodies,  toward  uniform- 
ity in  rates,  occurred  to  check  it  Sparsely  settled  redone  with 
primitiTe  railway  service  have  for  the  most  part  been  paying 
higher  rates  than  neighborhoods  in  which  the  last  refinement  of 
modem  transportation  has  been  installed.  To  some  extent  this 
is  now  the  situation  on  the  Kew  York  Central,  system,  and  the 
present  effort  to  make  rates  uniform  on  that  system  seems  to  me 
to  be  about  the  first  practical  step  that  has  been  taken  to  deal  with 
conditions  whidi,  theoretically  at  least,  can  not  be  defended.  And 
I  am  inclined  to  believe  that  no  nearer  approach  to  the  ideal  than 
a  substantial  imiformity  in  railroad  rates  over  a  large  system  can 
ever  be  hoped  for.  The  varying  grades  of  service  given  by  a  rail- 
road like  the  New  York  Central  on  its  different  divisions  may  be 
assiun^,  I  suppose,  to  approximate  fairly  closely  in  each  case  to 
the  varying  needs  of  the  neighborhoods  which  are  served.  Simple, 
unpretentious  trains,  and  comparatively  infrequent  runs,  in  a 
sparsely  settled  r^on  where  travel  is  light,  may  be  assumed  to 
meet  the  needs  of  such  a  neighborhood  almost  if  not  quite  as  well 
as  the  best  of  service  meets  the  needs  of  a  thickly  settled  and  busy 
region.  Whenever  improvements  in  service  are  needed  the  regu- 
latory powers  of  the  State  may,  if  the  railroad  ia  in  a  prosperous 
condition  financially,  be  speedily  resorted  to,  to  set  the  matter 
strai^t.  It  seems  from  this  point  of  view  to  be  a  reasonable  theory 
that  if  all  localities  are  served  approximately  as  their  diSering 
needs  require  —  if  in  each  locality  the  same  relative  approach  to 
the  ideal,  in  the  matter  of  service,  takes  place  —  all  localities 
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idiould  pay  approximately  the  same  rate  a  mile  for  the  service 
they  get 

Lookiiig  at  the  matter  from  this  point  of  view,  I  feel  favorably 
inclined  toward  the  idea  of  uniform  rates  on  the  New  York  Cen- 
tral for  two  reasons:  First,  I  think  the  principle  of  uniformity 
can  be  justified,  upon  abstract  grounds,  as  in  the  long  run  substan- 
tially fair ;  second,  I  think  that  so  far  as  the  New  YoA  Central 
is  concerned,  the  application  of  this  principle  would  result  in  cor- 
recting, in  the  only  practicable  manner,  an  extremely  unethical 
and  discriminatory  condition  which  now  exists  between  this  com- 
pany and  its  patrons  in  different  parts  of  the  State, —  a  condition 
under  which  rates  are  at  present  highest  where  service  is  poorest, 
and  lowest  where  service  is  best. 

It  has  been  suggested  that  because  the  plan  we  are  considering 
contemplates  no  change  in  the  rates  now  in  force  on  branches  of 
the  systwn  where  a  two-cent  rate  has  been  established  by  charter, 
the  present  attempt  to  equalize  rates  should  be  viewed  unfavorably. 
I  do  not  agree  with  this  view,  although  I  admit  that,  for  the  reason 
stated,  the  plan  now  before  us  is  not  as  comprehensive  a  step 
toward  uniformily  in  rates  in  New  York  State  as  should  ultimately 
be  taken.  But  this  seems  to  be  an  inherent  difficulty  in  the  situa- 
tion for  which  the  railroad  itself  is  not  responsible.  It  may  be  that 
under  the  recent  decision  of  the  Court  of  Appeals  in  the  Ulster 
and  Delaware  case,  which  sustained  the  right  of  the  Public  Service 
Commission  to  approve  of  increases  in  rates  established  by  gen- 
eral legislative  enactment,  it  will  ultimately  be  held  by  the  Court 
of  Appeals  that  the  Commission  has  power  also  to  approve  of 
increases  in  rates  which  were  fixed  by  the  State  as  a  fundamental 
condition  of  the  railroad's  right  to  exist  at  all.  The  underlying 
reasons  for  the  Ulster  and  Delaware  decision  may  ultimately  carry 
the  Court  of  Appeals  to  that  point.  But  there  are  some  fairly 
strong  considerations  to  be  urged  on  the  other  side;  and  on  the 
whole  I  do  not  feel  that  the  railroad's  failure  to  include  its  rates 
between  Albany  and  Buffalo  in  the  present  plan  suggests  any  such 
deliberate  desire  to  bring  about  only  a  partial  uniformity  of  rates 
in  the  State  of  New  York  at  this  time  as  would  warrant  our  reject- 
ing the  present  application  on  this  aceo'ant 
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It  seems  to  me  that  for  the  purpoeea  of  this  applicatiou  the  rail- 
road is  quite  justified  in  assuming  that  the  Public  Service  Com- 
mission would  have  no  authority  to  approve  an  increase  in  rates 
fixed  by  charter,  and  that  the  Commission  is  jnstified  in  acting 
on  the  same  assumption.  Therefore,  notwithstanding  tlie  fact  that 
the  present  proposed  readjustment  makes  no  effort  to  deal  with 
rates  between  Albany  and  Buffalo,  it  is  fairly  entitled,  I  think, 
to  be  regarded  as  an  effort  made  in  absolute  good  faith  by  the  New 
York  Central  Railroad  Company  to  establish  its  passenger  rates 
in  New  York  State  on  a  more  equitable  basis  than  they  have  ever 
been  on  previously  —  an  effort  wbicb  should  not,  in  my  opinion, 
be  thwarted  by  this  Conunission  merely  because  the  Albany- 
Buffalo  rates  are  not  included  in  it.  I  assume,  of  course,  that 
whenever  the  question  of  the  jurisdiction  of  the  Commission  over 
these  last  mentioned  rates  shall  be  settled  in  favor  of  the  Com- 
mission's right  to  permit  them  to  be  increased,  new  tariffs  designed 
to  equalize  disparities  between  the  present  Albany— Buffalo  rates 
and  rates  on  the  other  divisions  of  the  Central's  system  will  be 
filed  with  us,  whether  the  present  application  is  granted  or  not 
Pending  that  event  I  see  no  reason  to  interfere  with  what  seema 
to  me  to  be  a  highly  commendable,  though  admittedly  only  a  first, 
step  toward  establishing  fairer  conditions  in  respect  to  railroad 
passenger  rates  in  New  York  State  than  have  hitherto  existed. 

Turning  now  to  the  question  whether  the  charge  of  two  and  one- 
half  cents  per  mile  proposed  by  the  railroad  as  a  new  standard 
rate  for  ordinary  passenger  transportation  in  New  York  State  is 
unduly  high,  I  shall  content  myself  at  this  time  with  saying  that 
I  have  been  entirely  unable,  from  anything  in  the  record  of  these 
proceedings,  to  conclude  that  this  rate  would  prove  excessive  or 
unfair  from  the  standpoint  of  the  public,  or  that  it  would  be  pro- 
ductive of  any  larger  revenue  to  the  railroad  company,  compared 
with  the  expense  of  carrying  on  its  intrastate  passenger  business, 
than  the  company  has  a  right  to  expect  from  this  branch  of  its 
activities.  This  application,  it  must  be  remembered,  has  been 
made  to  us  virtually  under  instructions,  or  at  least  upon  strong 
suggestions,  from  the  Interstate  Commerce  Commission,   which 
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has  taken  the  position  that  railways  are  entitled  to  an  adequate 
return  upon  their  freight  and  passenger  business  considered  sepa- 
rately. The  Interstate  Commerce  Commission  has  itself  already 
permitted  the  New  York  Central  Railroad  Company  to  raise  its 
rates  for  interstate  passenger  transportation  to  two  and  one-half 
cents  per  mile.  These  rates  are  now  in  force  between  points  in 
New  York  State  and  points  in  other  States,  and  upon  such  inter- 
state business  they  apply  as  well  to  the  portions  of  the  runs  which 
are  within  the  State  of  New  York  as  they  do  to  the  distances  out- 
side the  State.  For  instance,  a  traveler  from  New  York  city  to 
Chicago  now  pays  two  and  one-half  cents  a  mile  between  New 
York  city  and  Buffalo,  whereas  an  intrastate  traveler  between  these 
last  named  points  pays  the  lower  intrastate  rates  now  in  force. 
The  rate  of  two  and  one-half  cents  a  mile  which  the  Interstate 
Commerce  Commission  permits  the  railroad  to  charge  upon  dis- 
tances within  the  State  of  New  York  that  are  included  in  inter- 
state runs,  and  which  the  railroad  now  asks  MB  to  allow  upon 
intrastate  business,  varies  little,  if  at  all,  from  the  average  rate 
which  has  been  recognized  more  than  once  by  State  Legislatures, 
by  Federal  courts,  and  by  regulatory  bodies  throu^out  th"  United 
States,  as  a  reasonable  uniform  rate  for  passenger  transportation. 
The  existing  rates  —  frankly  discriminatory  in  many  instances,  as 
I  have  pointed  out  —  vary,  it  will  be  remembered,  from  two  to 
three  cents  per  mile.  The  new  rate  is  less  than  is  being  charged 
by  other  trunk  railroads  running  out  of  New  York  for  service 
comparable  in  every  way  with  that  which  the  New  York  Central 
supplies  on  the  divisions  of  its  system  upon  which  most  of  the 
increases  will  occur  under  tiie  new  schedules.  For  instance,  on 
the  Pennsylvania  railroad  a  single  ticket  to  a  point  143  miles 
distant  from  New  York  —  the  same  distance  as  Albany  is  from 
Xew  York  on  the  New  York  Central  —  costs  three  dollars  and 
sixty  cents,  and  a  round-trip  ticket  seven  dollars  and  twenty  cents. 
For  the  same  distance  on  the  New  York,  New  Haven  and  Hart- 
ford, a  single  ticket  costs  three  dollars  and  eighty-eight  cents,  and 
a  round-trip  ticket  seven  dollars  and  sevraity-eix  cents.  On  the 
Central  Railroad  of  New  Jersey  the  figures  are  respectively  three 


D.qit.zeaOvGoOt^lc 


Pbofosbd  Niw  pAsaiROEB  Fabe»  on  N.  Y.  0.  R.  R.    S9 
Public  Serrice  CommiMioQ,  Second  District 

dollars  and  fifty-five  cents  and  seven  doIUrs  and  five  cents;  on 
the  Delaware,  Lackawanna  and  Western,  three  dollars  and  eightj- 
five  cents  and  seven  dollars  and  five  cents ;  on  the  Erie,  three  dol- 
lars and  sixtj  cents  and  seven  dollars  and  twent;  cents.  As  against 
these  figarea,  a  single  ticket  on  the  New  York  Central  railroad 
New  York  city  to  Albany,  a  distance  of  143  miles,  now  costs  three 
dollars  and  ten  cents,  and  a  round-trip  ticket  five  dollars  and 
seventy-five  cents.  Under  the  readjustment  that  is  proposed,  the 
cost  of  a  single  ticket  from  New  York  city  to  Albany  would  be 
three  dollars  and  fifty-eight  cents,  and  of  a  round-trip  ticket  six 
dollars  and  sixty-five  cents.  I  mention  this  Albany  rate  as  typical 
of  the  rates  in  which  the  largest  inoreaaee  under  the  new  schedules 
would  occur.  The  contrast  between  the  proposed  new  rates  on 
those  branches  of  the  New  York  Central  system  which  would 
show  the  largest  increases  under  the  new  schedules,  and  the  rates 
for  similar  service  on  the  other  large  trunk  lines  I  have  named, 
seems  to  be  especially  significant  when  taken  in  connection  with 
another  fact  which  has  been  established  in  this  proceeding  —  the 
fact,  namely,  that  the  volume  of  travel  betwerai  New  Yoik  and 
Philadelphia  on  the  Pennsylvania,  and  between  New  York  and 
Boston  on  the  New  Haven,  is  very  much  greater  than  the  volume 
of  travel  on  the  New  York  Central  between  New  York  city  and 
Albany.  The  cost  of  the  service  to  the  individual  traveler  ought, 
one  would  suppose,  be  correspondingly  less  under  these  circum- 
stances. Instead  of  that  it  is  greater.  A  comparison  of  this  sort, 
while  it  can  not  perhaps  be  regarded  as  entirely  conclusive,  cor- 
roborates the  view  (which  nothing  in  the  record  in  this  case  seems 
to  controvert)  that  even  the  largest  increflscs  which  will  result 
from  the  new  tariffs  on  the  New  York  Central  involve  no  such 
obvious  injustice  to  the  traveling  public  of  this  State  as  to  war- 
rant this  Commission  in  rejecting,  upon  this  ground,  the  tariffs 
which  have  been  filed  with  it. 

Personally,  I  am  not  greatly  alarmed  by  the  suggestion  that 
under  these  new  tariffs  the  railroad  may  temporarily  enjoy  an 
opportunity  of  extracting  e.\orbitant  profits  from  the  traveling 
public.     We  do  not  know  whether  1915  and  1916  conditions  are 


D.qit.zeaOvGoOt^lc 


60  Statb  Department  Repobtb 

Public  Service  Commiraion,  Second  DUtrict 

going  to  last  during  the  next  five  or  ten  years,  nor  what  the  coet 
of  labor  and  material  ia  going  to  be,  nor  what  will  be  the  effect  of 
the  proposed  rate  readjustment  upon  the  volume  of  the  company's 
business.  We  know  this,  however, —  that  the  more  prosperous  a 
public  utility  company  is,  the  better  is  the  quality  of  the  service 
which  can  be  insisted  upon  from  auch  a  corporation  by  the  people 
and  by  public  service  commissions.  It  is  in  good  service,  rather 
thru  in  rates  shaved  down  to  the  last  fraction  of  a  cent,  that  the 
public,  I  think,  is  chiefly  interested.  As  a  r^ulatory  official  I 
should  certainly  feel  much  freer,  if  the  present  plan  of  rate  read- 
justment were  approved,  to  insist  upon  the  very  highest  type  of 
service  throu^out  the  entire  New  York  Central  system  in  New 
York  State,  than  I  would  if  this  application  were  denied.  So 
that,  apart  altogether  from  those  desirable  effects  which  may  be 
anticipated  from  the  removal  of  discriminations  and  inequalities 
in  existing  rates,  I  believe  that  the  public  interest  will  be  largely 
advanced,  in  better  and  better  service,  if  the  new  tariffs  are  allowed 
to  take  effect 

It  goes  without  saying,  of  course,  that  if  after  a  fair  trial  these 
new  tariffs  should  be  found  to  result  in  unwarranted  profits  to  the 
New  York  Central  Kailroad  Company,  they  would,  in  this  era  of 
commission  regulation,  be  revised  downward  very  quickly.  I,  for 
one,  would  stand  absolutely  ready  to  unite  in  action  of  that  sort 
the  moment  it  became  obvious  that  a  uniform  two  and  one-half 
cent  rate  for  the  transportation  of  intrastate  passengers  on  the 
New  York  Central  system  in  New  York  State  is  too  high.  My 
position  is,  that  upon  the  facts  before  us  no  sufficient  grounds 
exits  for  believing  that  a  two  and  one-half  cent  rate  is  in  anywise 
extortionate.  I  can  see,  on  the  other  hand,  where  many  existing 
discriminations  and  inequalities  will  be  eliminated  by  putting 
such  a  rate  into  effect;  and  the  whole  situation  would  at  least  be 
placed,  by  taking  auch  a  step,  upon  that  basis  of  uniformity  which 
has  received  the  sanction  of  law,  and  whidi  seems  to  have  com- 
mended itself,  both  to  practical  people  and  to  rate-making  experts 
throughout  the  United  States,  as  on  the  whole  the  best  working 
solution  of  the  complicated  problem  of  railroad  rate  making. 
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Holding  these  views,  I  am  compelled  with  all  diffidence  to 
express  my  diseent  from  the  chief  couclusions  wliidi  my  colleagues 
have  arrived  at  in  this  interesting  and  important  matter.  With 
one  detail  of  their  decision,  however,  I  wish  to  express  myself 
as  in  substantial  accord.  I  do  not  believe  that  the  so-called  belt 
line  rates  between  Troy  and  Albany  should  be  raised.  This  Troy- 
Albany  situation  seems  to  me  to  correspond  nearly  enough  with 
the  situation  within  the  commutation  zone  near  Kew  York  city 
to  warrant  its  being  treated  as  a  separate  and  special  matter,  and 
I  think  that  the  schedules  which  have  been  filed  by  the  railroad 
company  on  its  Troy-Albany  brandi  shonld  be  disallowed.  In 
other  reepects  my  view  is  that  the  new  schedules  should  be  given 
a  trial,  and  corrected  if  actual  experience  with  them  shows  that 
their  public  disadvantages,  in  the  shape  of  extortionate  profits  to 
the  railroad,  outweigh  the  advantages  to  which  I  have  called  atten- 
tion in  the  foregoing  memorandum. 

Van  Santtoosd,  Chairman. —  There  ia  something  attractive, 
if  only  as  an  appeal  to  the  sense  of  orderliness  and  symmetry,  in 
the  eu^estioD  of  a  uniform  rate  of  passenger  fares  throughout  the 
entire  sphere  of  operation  in  this  State  of  the  applicant  corpora- 
tion. But  I  am  unable  to  accept  Commissioner  Emmet's  conclu- 
sion that  what  he  terms  the  "  principle  of  uniformity  "  properly 
may  be  applied  to  the  precise  extent  embodied  in  the  schedules 
under  review.  To  such  a  determination  there  are  two  fatal 
objections. 

Under  the  provisions  of  the  Public  Service  Commissions  Law 
and  the  decisions  of  the  courts,  increased  rates  of  an  established 
railroad  enterprise  can  be  justified  only  by  the  proven  need  of 
additional  revenue.  The  proposition  of  law  involved  in  this  first 
consideration  has  been  adequately  discussed  in  the  prevailing 
opinion  herein;  while  it  is  conceded  in  the  dissenting  opinion 
that  the  need  of  additional  revenue  has  not  been  sufficiently  estab- 
li^ed  to  justify  the  proposed  increased  rates. 

But  even  if  the  foregoing  is  disputed  and  this  Commission 
actually  is  empowered  to  approve  of  increases  upon  grounds  other 
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than  an  eetabUsbed  need  of  additional  revenue,  the  record  dis- 
closes that  instead  of  recognizing  the  "  principle  of  uniformity  " 
the  proposed  rates  actually  accentuate  some  of  the  existing  inequali- 
ties and  discriminations  is  the  passenger  tariffs  of  the  corpora- 
tion. It  is  in  respect  of  this  second  objection  to  ConuniBsioner 
Emmet's  conclusion,  and  because  of  a  recent  and  most  important 
construction  of  the  rate-making  powers  of  this  Commisaion  by 
the  court  of  last  resort,  that  I  feel  impelled  to  observe  briefly,  as 
follows : 

What  is  termed  the  main  line  of  the  New  York  Central  rail- 
road extends  from  Buffalo  297  miles  east  to  Albany,  and  thence 
143  miles  south  to  New  York  city.  In  the  original  charter  granted 
in  1853  to  the  New  York  Central  Eailroad  Company,  now  a  part 
of  the  recently  consolidated  corporation  of  the  same  name,  way 
fares  between  Albany  and  Buffao  were  limited  to  two  cents  per 
mile,  at  which  rate  such  fares  have  obtained  to  the  present  time. 
By  chapter  216  of  the  Laws  of  1846,  way  fares  between  New 
York  and  Albany  on  the  Hudson  River  railroad,  now  a  part  of 
the  New  York  Central  railroad,  were  limited  to  two  cents  per  mile 
during  the  summer  and  2  and  one-half  cents  per  mile  during  the 
winter  —  the  last  mentioned  term  thereafter  legislatively  defined 
to  include  the  months  of  December,  January,  February,  and  March. 
But  in  an  action  to  recover  penalties  for  excess  fares  charged 
between  Spuyten  Duyvil  and  Thirtieth  Street  station  in  New 
York  city,  the  Court  of  Appeals  held  that  the  rate  limitation  in 
the  act  of  1846  had  been  removed  by  the  Qeneral  Kailroad  Act 
of  1850,  chapter  140,  section  49.  Johnson  v.  H.  R.  E.  R.  Co., 
49  N.  Y.  455.  Since  the  year  1909,  way  fares  between  New 
York  and  Albany  (other  than  in  the  so-called  conmiutation  zone 
near  New  York  city)  have  been  at  the  rate  of  substantially  two 
and  seventeen  one-hundredths  cents  per  mile;  and  it  is  these 
fares  which  are  increased  to  two  and  one-half  cents  per  mile  in 
the  schedules  under  review. 

As  illustrating  the  proposition  that  the  new  rates  tend  rather 
to  enlarge  existing  inequalities  than  to  establish  uniformity,  &6 
following  examples  have  been  formulated: 
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Fttm  To  DiiUnca    Prewnt  fni*        New  (in 

1.  (a)  Albany AfflBterdam  (west)   .... 

|b)   Albany Grecndale   (eait)    

2.  (■)   Albany Little  Foil*   (we«t) 74  m. 

(b)  Albany Poughkeepaie  (eaet)... 

3.  (a)   Albany Canastota    (weat)    .... 

(b)   Albany Tonkers  (east)    

4.  (a)   Albany Syracuse    (west)    

(b)  Albany New  York  city  (eaat) . . 


How  does  it  tend  to  establish  nniformitj  in  rates  to  increase 
the  fare  of  a  passraiger  on  the  Empire  State  express  from  New 
York  to  Albany,  a  distance  of  143  miles,  from  three  dollars  and 
ten  cents  as  at  present  to  three  dollars  and  fifty-eight  cents  as 
proposed,  while  continuing  to  charge  a  passenger  on  the  same  train 
only  two  dollars  and  ninety-six  cents  for  transporting  him  to  Syra- 
cuse, which  is  148  milee  west  of  Albany  i  Why  should  a  passenger 
traveling  cm  the  main  line  of  the  railroad  east  of  Albany  (called 
"  east "  in  the  corporation's  traffic  and  operating  parlance, 
although  die  direction  from  Albany  actually  is  south)  pay  at  the 
rate  of  one-half  cent  per  mile  more  than  one  traveling  on  the  main 
line  west  of  Albany  ?  Why  should  some  poor  —  but  honest  —  law- 
yer, resident  let  us  say  in  Yonkers,  128  milee  south  of  Albany, 
after  an  unsnoeessful  attempt  t»  persuade  the  Court  of  Appeals 
that  two  and  two  make  five,  have  his  declining  spirits  further 
assailed  by  the  compulsion  of  paying  three  dollars  and  twenty 
cwits  (forty-two  cents  more  than  formerly)  for  return  transporta- 
tion from  Albany  to  the  hydropathic  gloom  of  his  reproachful 
hearthstone,  while  his  successful  adversary  gaily  rides  back  to  the 
acclaim  of  his  client  and  the  admiring  plaudits  of  neighbors  at 
his  home  in  Canastota,  a  like  number  of  miles  west  of  Albany, 
at  a  transportation  charge  of  only  two  dollars  and  fifty-four  cents  ? 
Is  it  because  in  the  making  of  rates  tlie  "  principle  of  uniformity  " 
must  nevertheless  not  be  applied  in  too  absolute  disregard  of  the 
scriptural  allegation,  that  from  him  who  hath  not  shall  be  taken 
away  eren  that  which  be  hath  ? 

As  a  more  serious  answer  to  such  troublesome  questions,  it  is 
suggested  that  under  existing  statutory  restrictions  the  railroad 
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company  has  at  present  gone  aa  far  aa  possible  in  the  eetabliah- 
ment  of  a  two  and  one-half  cent  per  mile  rate  for  passenger  trans- 
portation over  the  various  lines  of  its  system;  hot  that  if  and 
when  it  shall  he  determined  that  under  the  decision  in  the  Ulster 
and  Delaware  case  the  diarter  restrictions  as  to  rates  on  the  New 
York  Central  between  Albany  and  Buffalo  must  yield  to  the  regu- 
latory power  of  this  Commission  to  permit  an  increase  in  such 
rates,  doubtless  steps  will  be  taken  by  the  railroad  "  to  equalize 
disparities  between  the  present  Albany-Buffalo  rates  and  the  rates 
on  the  other  divisions  of  the  New  York  Central  system." 

Several  mouths  before  the  New  York  Central  tariffs  under  con- 
sideration were  filed  with  this  Commission,  it  had  been  deter- 
mined by  the  Appellate  Division  that  in  a  proper  case  (where  the 
need  of  increased  revenue  is  established)  this  Commission  baa 
authority  to  permit  a  railroad  corporation  to  increase  its  rates 
beyond  a  maximum  established  by  g^ieral  statute.  People  of 
the  State  of  New  York  ex  rel.  Ulster  &  Delaware  R  R.  Co.  v. 
Public  Sen'ice  Commission,  l7l  App,  Div.  607.  This  decision 
was  affirmed  by  the  Court  of  Appeals  May  2,  1916  (218  N.  Y. 
29),  at  which  time  the  hearing  instituted  by  this  Commission  a> 
to  the  propriety  of  the  rates  under  discussion  had  been  dosed.  Aa 
far  as  this  Commission  is  informed,  no  move  has  been  made  by 
the  New  York  Central  to  take  advantage  of  the  decision  in  the 
Ulster  and  Delaware  case  in  bringing  about  an  equalization  of  the 
disparities  in  rates  for  transportation  of  passengers  between 
Albany  and  Buffalo  and  between  Albany  and  New  York,  respec- 
tively. Possibly  the  corporation  does  not  concede  that  the  decisicai 
in  question  is  good  law.  At  least,  it  is  intimated  that  the  rail- 
road has  assumed  the  Commission  is  without  authority  to  approve 
an  increase  in  rates  which  have  been  fixed  by  charter ;  and  it  has 
been  suggested  that  the  decision  in  the  Ulster  and  Delaware  case 
might  not  apply  in  an  attempted  increase  in  rates  by  the  New 
York  Central  over  the  maximum  fixed  by  charter,  because  in  the 
Ulster  and  Delaware  case  it  was  merely  a  general  law  which  waa 
deemed  repealed  or  rather  modified  by  implication  in  another 
general  law;  whereas  it  is  urged  that  such  modification  or  repeal 
of  a  apecial  law  can  be  accomplished  only  by  express  statute. 
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Apart  from  its  doubtful  soundness  as  an  original  proposition,  the 
argument  falls  before  the  decision  of  the  court  of  last  resort  in  the 
Johnson  case  above  cited,  where  it  was  held  that  the  maximum 
fare  restriction  imposed  upon  the  Hudson  River  railroad  by  the 
special  act  of  1846  was  repealed  by  implication  by  the  general 
railroad  act  of  1850.  Plainly,  in  the  mind  of  the  Court  of 
Appeals  there  is  no  distinction  to  be  drawn  between  a  special  and 
a  general  statute  in  determining  whether  there  has  been  a  repeal 
or  modification  thereof  of  implication  found  in  a  general  law.  In 
anticipation  of  the  possible  rejoinder  that  questions  aa  to  the 
repeal  or  modification  of  charter  provisions  are  not  to  be  deter- 
mined hy  the  same  reasoning  applied  to  solution  of  similar  quea- 
tions  in  respect  of  ordinary  special  acts,  and  that  rate  restrictions 
imposed  in  a  charter  are  to  be  considered  as  in  the  nature  of  a 
condition  to  the  granting  of  such  charter,  from  which  condition 
the  obligee  corporation  may  be  released  only  by  express  legisla- 
tive sanction,  it  is  to  be  noted  that  the  act  of  1846  incorporating 
the  Hudson  River  Railroad  Company  was  in  the  highest  sense  a 
barter,  because  at  that  time  there  existed  no  other  method  of 
instituting  a  railroad  enterprise  than  by  legislative  act  Thus  it 
will  be  found  that  no  certificate  of  incorporation  of  the  Hudson 
River  Railroad  Company  has  ever  been  filed  in  the  office  of  the 
Secretary  of  State. 

I  am  unable  to  escape  the  conclusion  that  under  the  decisions 
cited  this  CommisBioD  has  abundant  authority  in  a  proper  case  to 
allow  the  New  York  Central  Railroad  Company  to  charge  in 
excess  of  two  cents  per  mile  for  way  fares  between  Albany  and 
Buifalo,  notwithstanding  the  charter  restriction  above  stated. 
Should  the  Commission  hesitate  to  esercise  such  authority  to  the 
point  of  legalizing  a  manifest  discrimination  against  a  portion  of 
the  public  simply  because  "  fairly  strong  considerations  "  may  be 
urged  against  what  seems  to  be  a  common  sense  application  of 
the  principle  laid  down  in  the  TTlster'and  Delaware  case  above 
cited  ?  The  power  of  the  Commission  established  by  the  court  in 
that  case  is  in  our  opinion  precisely  that  which  ought  to  be 
bestowed  upon  a  repnlative  body  of  this  sort  And  now  that 
SxAia  Dkft.  Reft. —  Voi.  0        6 
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this  broad  jurisdiction  in  rate  making  has  thua  been  judicially 
defined,  ought  the  Commission  to  stay  ita  hand  in  dealing  out  an 
even  measure  of  justice  to  all  the  communities  along  the  main 
line  of  this  groat  trunk  line  system  merely  because  the  carrier 
may  have  assumed  that  the  Commission  has  only  jurisdiction  to 
dispense  partial  justice? 

If  the  foregoing  conclusions  axe  sound  —  and  it  would  aoem 
that  their  acceptance  rests  upon  common  respect  for  the  authority 
of  the  court — and  the  Commission  accordingly  is  clothed  with 
full  power  of  approval  in  the  premises,  why  ahould  not  the  pas- 
senger traffic  between  Albany  and  Buffalo  share  ratably  with  the 
traffic  between  Albany  and  New  York  the  burden  of  such  increased 
fares  as  are  required  by  the  financial  necessities  of  the  enterprise! 
Or  if,  as  suggested  in  the  dissenting  opinion,  need  of  greatM 
income  is  not  an  absolute  prerequisite  to  increased  fares,  which 
latter  properly  may  ho  predicated  upon  other  considerations  — 
such  as  the  "principle  of  uniformity" — why  at  leaat  ahould  not 
that  principle  be  applied  impartially,  thus  distributing  the  burden 
attending  the  accomplishment  of  tills  rate  making  ideal,  if  such 
it  be,  between  all  travelers  on  the  main  line  of  the  railroad !  Not 
impossibly  this  might  be  accomplished  by  fixing  the  uniform  fare 
at  two  and  one-quarter  cents  per  mile,  under  which  rate  the  "trial 
test "  suggested  by  the  Commissioner  could  be  made  as  satisfac- 
torily as,  and  with  less  discrimination  than,  under  the  higher  rate 
proposed  for  the  Hudson  Kiver  division  alone. 

In  fine,  if  the  corporation  is  actually  in  need  of  additional 
revenue  from  its  passenger  traffic;  or  if,  as  the  prevailing  opinion 
declares,  inadequate  rates  are  exacted  on  the  Harlem  and  Putnam 
divisions;  or  if,  as  implied  in  certain  reductions  of  existing  rates 
which  appear  in  the  proposed  tariffs,  a  revision  downward  here 
and  there  in  the  existing  tariffs  is  fair  and  equitable;  or  if,  as  so 
persuasively  outlined  in  the  dissenting  opinion,  absolute  uni- 
formity in  intrastate  rates  —  outside  of  recognized  commutation 
zones  BO  called  —  should  be  regarded  as  the  suanrman  bonum;  in 
abort,  upon  whatsoever  grounds  increased  rates  are  to  be  justified, 
Trfiy  should  substantially  the  entire  burden  of  the  "peadjust- 
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mest "  fall  upon  people  traveling  to  or  from  points  between 
Albany  and  New  York  on  tbe  eastern  division  of  the  main  linol 
I'nder  each  a  one-sided  and  inartificial  applicHtion  of  the  prin- 
riple  of  uniformity  it  seems  to  me  that  the  idea  would  inevitably 
arouse  a  more  or  leas  deserved  disapprobation  at  one  end  of  tbe 
State;  while  as  tbe  only  price  for  thus  being  left  undisturbed  in 
the  unique  and  splendid  isolation  of  theii  two-cent  zone  the  dwel- 
lers along  the  occidental  division  of  the  road  might  no  longer 
justly  and  philosophically  observe  that  "the  further  we  go  west 
the  more  convinced  we  are  that  the  wise  men  came  from  the  east" 


In  the  Matter  of  the  Petition  of  Enisoir  Ei-ectbio  Light  arh 
PowKB  Company  of  Amsterdam,  N.  Y.,'ander  Section  69  of 
the  Public  Service  Commsaions  Law,  for  Authority  to  Issue 
$327,00  Common  Capital  Stock,  a  First  Mortgage  for  $1,600,- 
000  and  $350,000  in  6  Per  Cent  Bonds  to  be  Secured  by  Said 
Mortgage 

In  the  Matter  of  the  Petition  of  the  Fohda,  Johnstowit  abb 
QxovBBsviLLB  Railboad  Compant,  for  Leave  to  Acquire  2,770 
Shares  of  the  Capital  Stock  of  Said  Edison  Electric  Light  and 
Power  Company  of  Amsterdam,  N.  Y. 

Case  No.  5290 

(Public  Serrioe  Commluion,  Second  Diitrlet,  June  13,  1019) 

Panniulan  trAnted  to  «jn  electric  railTMd  company  to  acquin  iliant  of  the 
capital  stock  of  an  electric  lisht  and  power  compaoy. 

The  EdiBon  Electric  Light  and  Power  Company  of  Am»t«rdani,  N.  Y., 
waj  mtharized  on  April  4,  1916,  to  Isnie  certain  of  ita  eanunon  capital 
itock  and  execute  a  mortgage  and  to  nae  the  proceeds  realiied  from  the 
wle  at  iaid  lecuritiea  (or  outstanding  indebtedness  and  at-counts  payable. 
It  now  owea  the  railroad  company  $268,668.0*,  and  the  riiilroad  company, 
SH  the  owner  of  the  entire  iseued  capital  stock  of  the  electric  light  com- 
pany, except  directors'  qualifying  aharei,  snked  for  leavij  to  purchase  and 
iK^d  2,770  aharea  of  the  capital  stock  of  the  Edison  Company.  Such  pur- 
chase to  be  paid  for  by  aatisfying  an  equal  amount  of  obligation*  of  the 
Ediaoo  Company. 
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By  the  Commission.— By  order  entered  herein  on  the  4tli 
day  of  April,  1916,  the  Edison  Electric  Light  and  Power  Com- 
pany of  Amsterdam,  N.  Y.,  was  authorized  to  issue  at  not  less  than 
its  par  value  $277,000  par  value  of  its  common  capital  stock, 
execute  a  mortgage  for  $1,500,000  and  issue  thereunder  at  not 
less  than  85  per  cent  of  their  face  value  $400,000  face  value  of 
5  per  cent  thirty-year  first  mortgage  gold  bonds,  the  proceeds 
realized  from  the  sale  of  said  securities  to  be  used  among  other 
things  for  the  discharge  of  bills  payable  outstanding  to  the  aggre- 
gate amount  of  $564,122.54  and  accounts  payable  amounting  to 
$37,367.88. 

It  appears  that  $268,659.04  of  the  former  and  all  of  the  latter 
are  now  owing  to  the  Fonda,  Johnstown  and  GloverBville  Rail- 
road Company,  and  by  application  filed  herein  on  the  6th  day  of 
June,  1916,  that  company  which  now  owns  the  entire  issued  capi- 
tal stock  of  the  Edison  Electric  Light  and  Power  Company  of 
Amsterdam,  except  directors*  qualifying  shares,  prays  for  author- 
ity to  purchase  at  par  and  hold  the  2,770  shares  each  of  the  par 
value  of  $100  of  common  capital  stock  of  the  said  Edison  Electric 
Lij^t  and  Power  Company  of  Amsterdam,  N.  Y.,  heretofore 
authorized  herein,  or  any  part  thereof,  such  purchase  to  be  paid 
for  by  satisfying  an  equal  amount  of  obligations  of  said  Edison 
Company  held  by  the  petitioner  herein. 

Now,  therefore,  upon  the  foregoing  record,  ordered  as  follows: 

1.  That  the  Fonda,  Johnstown  and  Gloversville  Railroad  Com- 
pany is  hereby  authorized  to  purchase,  acquire  and  hold,  all  or 
any  part  of  the  2,770  shares  of  common  capital  stock  each  of  the 
par  value  of  $100  of  the  Edison  Electric  Light  and  Power  Com- 
pany of  Amsterdam,  N.  Y.,  authorized  to  be  issued  by  order  of 
this  Commission  dated  April  4,  1916,  heretofore  entered  in  this 
proceeding,  which  stock  shaU  be  paid  for  by  the  satisfaction  of  an 
amount  of  obligations  of  said  Edison  Company  held  by  the  peti- 
tioner herein  equal  to  the  par  value  of  the  stock  so  acquired  and 
held. 

2.  That  the  Fonda,  Johnstown  and  GloversviUe  Railroad  Com- 
pany shall  for  ea«h  six  months  period  ending  December  thirty^ 
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first  and  June  tbirtiel2k  file  not  more  than  thlrt;  days  from  the 
end  of  such  period  a  verified  report  showing : 

(a)  What  Bt04^  has  bem  acquired  in  accordance  with  the  author- 
ity contained  herein  and  the  date  of  such  acquisition ; 

(b)  From  whom  such  stock  was  acquired ; 

(c)  What  obligations  of  the  Edison  Electric  Light  and  Power 
Company  of  Amsterdam,  N.  Y.,  have  been  discharged  in  oon- 
sideration  c^  such  acquisition; 

(d)  Any  other  terms  and  conditions  of  sudi  acquisition. 
Such  reports  shall  continue  to  be  filed  until  alt  of  the  stock 

heretofore  authorized  herein  shall  have  been  issued  in  accordance 
with  the  authority  contained  in  the  orders  entered  herein,  and  if 
during  any  period  no  stock  wag  purchased  the  report  shall  set 
forth  such  fact 

8.  That  the  Fonda,  Johnstown  and  GloverBville  Railroad  Com- 
pany shall  within  thirty  days  from  the  service  of  this  order  advise 
the  Commission  whether  or  not  it  accepts  the  same  with  all  its 
terms  and  conditions. 


In  the  Matter  of  the  Petition  of  the  Senbca-Goeham  Tblbphomb 
CoMPAMY,  under  Section  101  of  the  Public  Service  Commis- 
sions Law,  for  Authority  to  Issue  $5,000  in  6  Per  Cent  Bonds 
Under  an  Existing  First  Mortgage,  and  for  Ratification  of  the 
Issuance  of  $2,600  of  Such  Bonds 

Case  No.  5222 

(Public  SerriM  Commiuioii,  Secood  District,  June  13,  1915) 
Telephone  compuiei  —  appUcatloii  to  Unie  13,000  In  g  pei  cent  txiade  nnder 
an  exletinf  mortfaKe. 

The  petition  in  this  nutter  wu  filed  on  October  2,  1916;  the  report  of 
the  division  of  caplUliwtian  wae  tosde  December  8,  1915,  and  an  amenda- 
tory petition  wae  filed  on  January  14,  1B16,  on  which  the  electrical 
division  reported  May  11,  1918,  and  the  final  report  of  the  diTieion  of 
capitalization  was  made  under  date  of  June  9,  1B16. 

Bt  thb  C0MMI88IOK. —  Now,   therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  proposed  journal  entry  contained  in  the  report  of 
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the  divieion  of  capitalization  in  this  proceeding  dated  December 
8,  1915,  which  on  December  15,  1915,  wa«  sent  to  the  corpora- 
tion, Buch  entry  being  listed  on  page  8  thereof  as  modified  by  the 
final  report  of  that  division,  dated  June  6,  1916,  shall  be  entered 
upon  the  books  of  the  Seneca-Gorham  Telephone  Company,  and 
that  within  thirty  days  from  the  service  of  this  order  verified 
proof  shall  be  submitted  to  the  Commission  that  such  entry  has 
been  made. 

2.  That  the  issuance  and  sale  at  their  face  value  at  various 
times  from  September  23,  1911,  to  August  16,  1915,  by  tbe 
Seneca-Gorham  Telephone  Company  of  a  total  of  $5,200  face 
value  of  its  6  per  cent  fifteen-year  first  mortgage  gold  bonds,  tlie 
proceeds  of  which  were  used  to  pay  debt  and  for  new  constnic- 
tion  is  hereby  authorized  mme  pro  tunc. 

3.  That  the  Seneca-Gorham  Telephone  Company  is  hereby 
authorized  to  issue  $5,000  face  value  of  its  6  per  cent  fifteen-year 
first  mortgage  gold  bonds  under  a  certain  indenture  dated  July 
31,  1906,  given  to  Edward  G.  Hayes,  as  trustee,  to  secure  an 
authorized  issue  of  a  total  face  value  of  $50,000. 

4.  That  said  bonds  of  the  total  face  value  of  $5,000  shall  be 
sold  for  not  less  than  95  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $4,750. 

5.  That  said  bonds  of  the  face  value  of  $5,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $4,750  shall  be  used 
solely  and  exclusively  for  the  payment  and  disohnrge  of  six  one- 
year  promissory  notes  with  interest  outstanding  at  July  1,  1915, 
or  their  renewals  as  follows: 

Date  Payable  Ui              Interest  paid  to 

(a)  Jan.      20,  1M6     E.  A.  Squire April  1,1915   Jl.OOO 

(b)  Jan.      28,1806     E.  A.  Squire April  1,1915   600 

(c)  March  12,  1B05    W.  C.  Squire April  1,  1915   1,000 

(d)  July        1,1905  0.  C.  Squire....  Feb.  11,1916    1,000 

(e)  April      1,1906  G.  W.  Taylor. .  .  April  1,1916    800 

(f)  April      1,1908  H.  C.  Hipolite.  .  AprU  1,1916   700 

t6,000 
Amount  unprovided  (or S260 
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6.  That  if  the  said  bonds  of  a  total  face  value  of  $5,000  herein 
aathorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $5,000  no  portion  of  the  pro- 
ceeds of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  the  Commission. 

7.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Seneca-Qorham  Tele- 
phone C!ompany  unless  any  such  pledge  or  hypothecation  shall 
have  been  expressly  approved  and  authorized  by  this  Commission. 

8.  That  (he  Seneca-Gorham  Telephone  Company  shall  for  each 
six  months'  period  ending  December  thirty-first  and  June  thir- 
tieth, file  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  report  showing : 

(a)  What  bonds  have  been  sold  or  otherwise  dii<posed  of  during 
such  period  in  accordance  with  the  authority  contained  herein, 
and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  euch  bonds  were  sold ; 

(c)  What  proceeds  were  realized  from  such  sale; 

(d)  Any  other  terms  and  conditions  nf  such  s;\\e; 

(e)  The  amount  expended  in  rensonablo  detiiil  of  the  pro- 
ceeds for  the  purpose  specified  herein  during  siicli  period,  and 
stating  to  what  account  or  accounts  such  ex]>eiiditurcs  have  been 
charged. 

Such  report  shall  mntinue  to  be  filed  until  all  of  said  bonds 
sball  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  bonds  were  sold  or  disposed  of,  or  proceeds 
expended,  the  report  shall  set  forth  such  faci 

9.  It  is  nevertheleaa  expressly  provided  that  in  all  respects 
other  than  as  directed  in  ordering  clause  No.  1  hereof,  this  order 
shall  Dot  be  effective  and  particularly  that  no  bonds  shall  be 
issued  or  sold  hereunder  by  the  applicant,  nor  shall  the  issue  or 
sale  of  any  such  bonds  be  deemed  to  have  been  approved  and 
aathorized  by  this  Commission  unless  and  tmtil  compliance  with 
the  requirements  of  ordering  clause  No.  1  of  this  order  shall 
have  been  made,  reported  to  and  approved  as  sufficient  by  this 
Commission  and  until  the  further  recomineiHlations  set  out  in  the 
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report  of  the  division  of  capitalizatioQ  dated  December  8,  1915, 
and  the  final  report  of  that  division  dated  June  6,  1916,  shall 
have  been  fully  satisfied. 

10.  That  the  authority  contained  in  this  order  to  issue  bonda 
is  npon  the  express  condition  that  the  petitioner  accepts  and 
agrees  to  comply  in  good  faith  with  the  proviBions  hereof  and 
before  any  bonds  are  issued  pursuant  hereto,  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  the 
Conmiis&ion  a  satisfactory  verified  stipulation  duly  authorized 
by  its  board  of  directors  accepting  this  order  with  all  ita  terms 
and  eonditiona,  and  such  order  shall  be  void  and  of  no  force  or 
effect  until  eodi  stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  procured  and  to  be  procured  by  the  issue 
of  bonds  herein  authorized  was  and  is  reasonably  required  for 
the  purposes  specified  in  this  order  and  that  such  purposes  are 
properly  chargeable  to  operating  expenses. 


In  the  Matter  of  the  Petition  of  the  New  Toek  Cbktbai.  Awp 
Hudson  Rivbb  Bailboad  Cowpant,  as  to  Discontionance  of 
Operation  of  Passenger  Trains  on  the  Rome,  Watertown  and 
Ogdensburg  Railroad,  Lessee,  between  Rochester  and  Windsor 
Beach,  the  Traina  to  Be  Operated  on  the  New  York  Central 
Charlotte  Branch ;  and  under  Section  34  of  the  Railroad  Law 
for  Consent  to  the  Discontinuance  of  the  Rome,  Watertown  and 
Ogdensbui^  State  Street  Passenger  Station  in  Rochester. 
Modificati(Hi  of  Order 

Case  No.  331 

(Public  Service  CkimmiBaion,  Second  District,  Jnin  13,  1916) 

Hodiflutloa  of  an  exictins  ordei  caked  for  br  the  New  York  Central  and  Had- 
HD  Rivei  Bailroid  CompsBf  u  to  details  of  opeiating  between  Rochester 
and  Windsor  Beach. 

The  New  York  Central   and  Hudson   River  Railroad  Compuiy  ftsked 
for  anthoritf  to  modifjr  an  order  made  March  3,  1916,  so  as  to  permit 
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ths  operation  of  traini  mt  all  hours  on  Saturday,  Sunday  and  other 
days  when  no  schools  are  in  session,  and  hence  there  is  no  danger  to 
achool  children  in  so  doing,  at  a  certain  specifled  grade  crossing  within 
the  ci^  of  Bochester. 

Bt  thb  Couhission. —  Originally  this  was  an  application  hj 
flie  New  Tort  Central  and  Hudson  River  Railroad  Company  for 
pennisaion  to  discontinue  passenger  operation  between  Rochester 
and  Windsor  Beach  on  the  line  formerly  owned  by  the  Rome, 
Watertown  and  Ogdensburg.  Such  permiBsion  was  granted  bv 
the  Conunission  Jane  18,  1908,  bat  the  order  then  required  that 
flagmen  should  be  stationed  at  a  number  of  crossings  withm  the 
city  of  Rochester.  October  19,  1914,  the  New  York  Central  and 
Hudson  River  Railroad  Company  made  further  application  for 
permission  to  discontinue  the  flagmen  and  in  lieu  thereof  to 
restrict  the  moyement  of  its  trains  to  six  miles  per  hour  and  carry 
<m  each  train  an  extra  man  as  a  traveling  flagman.  March  2, 
1915,  an  order  was  made  in  part  granting  and  in  part  denying 
such  petition.  This  order  was  quite  epeciflc  as  to  the  movement 
of  trains,  requiring  them  to  stop  before  croasing  each  street  except 
those  where  flagmen  were  retained,  and  also  contained  the  fol- 
lowing : 

"  7.  For  the  protection  of  school  children  no  movements  except 
in  caaes  of  emergency  shall  be  made  between  the  hours  of  8 :00  and 
9 :00  A.  M.,  11 :30  a.  m.  and  1 :30  p.  m.  and  3 :30  and  5 :00  p.  m." 

AH  movemoits  on  this  line  are  in  the  nature  of  switching  move- 
ments, trains  being  hauled  from  Charlotte  and  cars  dropped  from 
place  to  place  at  industries  and  small  yards  along  the  line. 
Returning,  cars  are  picked  up  at  these  points  and  taken  to  Char- 
lotte. At  the  hearing  that  led  to  the  order  of  March  2,  1915, 
there  were  many  appearances  in  (^position  to  the  withdrawal  of 
the  flagmen.  Notice  of  tiie  hearing  on  the  present  application, 
held  in  Rochester  June  3,  1916,  waa  given  to  all  who  appeared 
at  the  former  hearing.  Besides  the  New  York  Central  Railroad 
Company,  successor  of  the  New  York  Central  and  Hudson  River 
Railroad  Company,  there  was  no  appearance  except  by  the  deputy 
corporation  counsel  and  the  alderman  of  one  of  the  wards  through 
which  the  line  of  track  extends.    It  appeared  that  there  have  been 
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no  accidents  since  the  order  of  1915  and  no  complaints  ae  to  its 
Tiolation  or  as  to  dangerous  conditions  resulting  therefrom,  so  that 
apparently  it  accomplished  the  object  in  view,  of  affording  even 
better  protection  than  had  been  afforded  by  flagnten.  The  present 
application  is  for  a  modification  of  the  seventh  paragraph  above 
quoted  so  as  to  permit  operation  of  trains  at  all  honrs  on  Satur- 
days, Sundays  and  other  days  when  no  schools  are  in  session.  It 
is  claimed  that  the  hours  are  ao  closely  restricted  that  it  is  not 
always  possible  to  perform  the  necessary  work  in  any  one  interval, 
BO  that  engines  and  crews  must  be  held  over  until  the  next  perio:! 
for  operation  or  the  work  left  undone  for  a  considerable  perio<l. 
The  city  officials  appearing  at  the  hearing  expressed  no  substantirl 
objection  to  such  modification.  Their  complaint  was  that  opera- 
tions during  the  night  and  in  the  very  early  morning  are  accom- 
panied by  much  noise,  to  the  great  disturbance  of  the  neighbor- 
hood adjoining  the  tracks,  which  is  chiefly  a  residence  neighbor- 
hood. It  appears  that  there  is  a  regular  morning  movement 
starting  at  Charlotte  at  4 :30  a.  u.,  and  on  occasions  movements 
during  earlier  night  time.  The  handling  of  ice  and  perishable 
freight  seems  to  require  such  movements  and  these  must  neces- 
sarily be  accompanied  by  more  or  less  noise  especially  because  of 
the  frequent  stopping  and  starting.  The  division  superintendent 
promised  at  the  hearing  to  give  orders  forbidding  the  use  of  the 
whistle  except  in  emergency.  This  will  nndoubtedly  afford  some 
relief.  The  modification  of  the  order  sought  by  the  company 
ought  to  give  further  relief  as  the  early  movement  is  at  times 
required  in  order  that  it  may  be  completed  and  the  locomotive 
withdrawn  from  the  eeoticKi  prior  to  9 :00  a,  m.  If  the  order  is 
modified  as  proposed  there  will  be  some  days,  especially  in  sum- 
mer, when  it  would  seem  that  the  starting  of  the  movement  mi^t 
be  deferred.     It  is  therefore 

Ordered,  that  paragraph  7  of  the  order  of  March  2,  1915,  be 
and  the  same  is  amended  to  read  as  follows : 

"  7.  For  the  protection  of  school  children,  no  movements  except 
in  cases  of  emei^ncy  shall  be  made  on  days  when  any  schools  are 
in  session,  between  the  hours  of  8 :00  and  9 :00  a.  m.,  11 :30  a.  m. 
and  1 :30  p.  m.,  and  3  :S0  and  6 :00  p.  m. 
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In  the  Matter  of  the  Petition  of  the  Westebn  New  York  Utili- 
ties CoMpANT,  Inc.  (Formerly  the  A.  L.  Swett  Electric  Light 
and  Power  Company)  under  Section  89  of  the  Public  Service 
Commissions  Law,  for  Authority  to  Execute  and  Deliver  a  First 
Mortgage  to  Secure  $5,000,000  5  Per  Cent  Thirty-Year  Q(^d 
Bonds,  and  to  Issue  Now  $700,000  of  the  Bonds,  and  for 
Annulment  of  Order  Authorizing  Another  Mortgage  and 
Bonds 

Case  No.  5471 

(Public  S«rviM  CommiHioi],  Second  Diatriet,  June  13,  1B16) 

HodlflCBtion  of  previoua  oidar  made  In  Case  Ho.  691,  Jnl7  ig,  igi4>  ■<>  >■  to 
pravldo  for  tlie  Imuum  of  #34,000  faca  valne  of  coitaia  xold  bonds. 

Similar  modification  made  so  at  to  cancel  a  prevlouo  order  allowing  tbe  is^u- 
anc*  of  1303,000  (face  value)  of  an  Imoo  of  ^xfloajjoo  of  bonda  tbcre- 

The  Western  New  York  Utilitlea  Companj,  Inc.,  made  application  for 
^rmiiaion  to  ezeente  and  deliver  to  tbe  New  York  Tnut  Companj,  aa 
truatae,  a  deed  of  triut  upon  all  it*  plant  and  property  ai  of  the  let  of 
Juntt,  1916,  to  secure  an  issue  of  thirtj-year  gold  bonda  bearing  inteiest 
«f  6  per  cent  per  annum  to  the  amount  of  fS.OOO.OOO  face  value,  and  for 
authority  to  issue  $700,000  face  value  of  Its  gold  bonda  under  the  said 
iDortgagB.    Permission  granted  with  tbe  usual  restrictions. 

Petition  filed  March  14,  lfll6. 

Report  of  division  of  capitalization  dated  May  6,  1916. 
Eeport  of  gas  engineer  dated  May  10,  1916. 
Kep<Hi  of  electrical  engineer  dated  June  1,  1916. 
Form  of  proposed  mortgage  filed  June  9,  1916. 
Final  report  of  divisioo  of  capitalization  dated  June  13,  1916. 
Proposed  mortgage  in  final  form  filed  June  12,  1916. 
Certified  copy  of  minutes  of  hoard  of  directors  authorizing 
execution  of  mortgage  filed  June  12,  1916. 


Bt  teb  C0MU18SIOTT. —  Now,   therefore,   upon   the  foregoing 
record,  ordered  as  follows : 

1.  That  the  order  of  thiB  Commiseion  heretofore  entered  in 
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Caae  Na  692  cm  the  29th  day  of  July,  1914,  is  hereby  modified 
and  amended  to  authorize  the  issuance  of  only  $34,000  face  value  - 
of  5  per  cent  thirty-year  gold  bonds,  the  authorization  in  addition 
thereto  to  execute  a  mortgage  for  $2,000,000  and  to  issue  $303,000 
face  value  of  bonds  thereunder  being  hereby  cancelled. 

2.  That  the  Western  New  York  Utilities  Companj,  Inc.,  is 
hereby  authorized  to  execute  and  deliver  to  the  New  York  Trust 
Company,  as  trustee,  a  corporation  organized  and  existing  under 
the  laws  of  the  8tate  of  New  York,  a  certain  indenture,  deed  of 
trust  or  mortgage  upon  all  its  plant  and  property,  dated  the  1st 
day  of  June,  1916,  to  aeeuie  an  issue  of  thirty-year  gold  bonds, 
bearing  interest  at  the  rate  of  6  per  cent  per  annum,  payable  semi- 
annually on  the  first  days  of  June  and  December  in  each  year  to 
the  aggregate  amount  of  $5,000,000  face  value,  a  copy  of  which 
has  been  filed  with  this  Commission  herein,  and  that  the  form  of 
such  indenture  filed  herein  on  the  12th  day  of  June,  1916,  and 
marked  "  Revised  Exhibit  A"  is  hereby  approved,  provided  that 
said  company  shall  have  no  right  or  authority  to  issue  any  bonds 
pursuant  to  the  terms  of  said  mortgage  except  as  herein  or  here- 
after authorized  by  this  Commission. 

3.  That  upon  the  execution  and  delivery  of  said  indenture  so 
authorized  there  shall  be  filed  with  this  Commission  a  copy  of  the 
mortgage  in  the  form  in  which  it  was  executed  and  delivered, 
together  with  an  affidavit  by  the  president  or  other  executive  ofB- 
cer  of  the  company,  stating  that  the  mortgage  as  executed  and 
delivered  is  the  same  as  that  herein  approved  by  this  Commission. 

4.  That  the  Western  New  York  Utilities  Company,  Inc.,  is 
hereby  authorized  to  issue  $700,000  face  value  of  its  5  per  cent 
thirty-year  gold  bonds  under  the  aforesaid  mortgage. 

5.  That  said  bonds  of  the  total  face  value  of  $700,000  shall  be 
sold  for  not  less  than  90  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $630,000. 

6.  That  said  bonds  of  the  face  value  of  $700,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $630,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes,  provided  that 
sacb  bonds  or  their  proceeds  may  be  used  for  the  payment  of  the 
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following  described  obligations  or  the  renewals  thereof,  or  for  tho 
reimburaemeait  of  the  treasury  of  the  petitioner  for  any  payments 
for  the  discharge  of  any  of  such  obligations  or  their  renewals : 

(a)  For  the  refunciing  of  the  following  funded  debt  outstand- 
ing OQ  December  31,  1915: 

1.  First  mortgage  5  pet  oent  bonds  of  the 

petitioner  maturing  August  1,  193S $260,000 

Less: 
Acquired  by  company  by  purchase  on  Au- 
gust 1,  1912 $6,600 

Betired  by  sinking  fund  prorisions 19,900 

26,500 

Total $223,500 

2.  Five  per  cent  bonds  of  the  Albion  Power  Company 
maturing  September  1,  1919 74,500 

3.  Six  per  cent  mortgage  on  the  Brockport  plant  due 

on  demand  10,000 

4.  Five  per  cent  mortgage  on  house  at  Albion  matur- 
ing April  19,  1919 1,000 


$309,000 
{h)  For  the  discharge  of  bills  payable  outstanding  at 
December  31,  1915,  as  set  forth  on  pages  4  and  6 
erf  the  petition  herein 821,000 


$630,000 


1.  That  if  the  said  bonds  of  a  total  face  value  of  $700,000 
herein  authorized  shall  be  Bold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $630,000,  no  poi^ 
tion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid 
sum  shall  be  used  for  any  purpose  without  the  further  order  of 
this  Commission. 

8.  That  none  of  tlie  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Western  New  York 
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Utilitiee  Company,  Inc.,  unless  any  each  hypothecation  or  pledge 
flhall  tave  been  expressly  approved  and  authorized  by  thia 
Commission. 

9.  That  the  Western  New  York  Utilities  Company,  Inc.,  shall 
for  each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth,  file  not  more  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  Huch  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  oUier  terma  and  condititma  of  such  sale. 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  each  of  the  purposes  specified  herein  during  such  period  and 
stating  to  what  account  or  accounts  such  expenditiures  have  been 
charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact 

10.  That  the  authority  contained  in  this  order  to  iasue  bonds 
is  upon  the  express  condition  that  the  petitioner  accept  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  this  Commission 
a  satisfactory  verified  atipulatioo,  duly  authorized  by  its  board 
of  directors,  accepting  thia  order  with  all  its  terms  and  conditions 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  &all  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  income. 
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In  the  Matter  of  the  Petition  of  Despatch  Heat,  Liohx  and 
PowEB  Company,  under  Section  68  of  the  Public  Service  Com- 
missions Law,  for  Permission  to  Construct  in  the  Incorporated 
Village  of  Pittsford  and  in  the  Towns  of  Pittsford  and  Perin- 
ton,  Monroe  Coun^,  a  Qbb  Fknt  Including  Pipes  and  Appur- 
tenances for  Furnishing  Gas  to  the  Public  for  Light,  Heat  or 
Power  and  for  Aj^roval  of  Franchises  Therefor  Beceived  f wan 
^lunicipal  Authorities  j  the  Franchises  also  Covering  Electricity 
which  Has  Been  Furnished  in  These  Munioipalitiee  for  Some 
Years  by  This  Petitioner 

Case  No.  6545 
(Public  Service  Commiwloa,  Second  District,  June  13,  191S) 

Aathoiitr  canted  to  «  Ufht,  beat  and  powai  compaiiT  to  conativct  a  taa 
pljtat  In  the  incoiporated  village  of  Pittafoid  and  in  tlie  toraa  of  Pitti- 
ferd  and  Pciinton,  Monroe  connty. 

The  local  authorities  of  the  village  of  PittBford  and  the  towiu  of  Pitta- 
ford  and  Perinton,  Monroe  county,  have  granted  to  the  Despatch  Heat, 
Iiight  and  Power  Company  penniiaion,  under  Bectlon  68  of  the  Public 
Service  CommiBsiona  Law,  to  oonstract  In  the  village  and  towna  afora- 
aaid  a  gas  plant  for  luniiahing  gas  to  the  public.  This  application  in 
made  for  anthoriiation  for  the  eonitnictlou  of  inek  plant  and  for  tha 
approval  of  the  local  conaenta.  Permiaaion  granted  with  the  neual 
reatrictioDs. 

By  the  CoMuisaioN. —  The  Despatch  Heat,  Light  and  Power 
Company  seeks  permission  under  section  68  of  the  Public  Service 
Commissions  Law  to  construct  in  the  incorporated  village  of  Pitts- 
ford and  in  the  towns  of  Pittsford  and  Perinton,  all  in  Monroe 
county,  a  gas  plant  for  furnishing  gas  to  the  public  and  also  for 
approval  of  franchises  in  the  same  municipalities  for  that  pur- 
pose.   The  franchises  are  as  follows: 

1.  Eesolution  of  the  board  of  trustees  of  the  village  of  Pitta- 
ford  passed  October  18, 1906. 

2.  Besolution  of  the  town  board,  signed  also  by  the  commift- 
sioner  of  highways  of  the  town  of  Pittsford,  November  1,  1905. 

3.  Besolution  of  the  town  board  of  the  town  of  Perinton, 
passed  December  28,  1906. 
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Entail  of  tbeae  franchisee  authorizes  the  construction  and  mainte- 
nance of  wires,  pipes  and  other  conductors  for  electricity,  gaa  and 
steam  for  light,  heat  and  power  purposes  in  tiie  streets,  avenues, 
parks  and  other  public  places  of  the  village  and  towns  respectively 
stated.  The  franchises  for  electricity  have  been  in  fact  exercised 
since  shortly  after  they  were  granted.  It  is  now  desired  to  lay 
gaa  mains  and  furnish  gas  in  the  village  of  Pitteford  and  in  the 
two  towns,  particularly  in  the  village  of  Pittsford  and  the  village 
of  East  Rochester,  lying  partly  in  each  town  and  which,  since 
the  granting  of  the  franchises  by  the  towns  of  Perinton  and  Pitta- 
ford,  has  been  incorporated  and  in  its  incorporation  assumed 
expressly  the  obligations  and  rights  of  an  easement  theretofore 
granted  to  the  applicant  by  the  proprietors  of  the  land  included 
in  such  corporation  for  the  purposes  specified  in  this  petition. 
The  Pittsford  Light  and  Heat  Company  has  since  1905  been 
furnishing  acetylene  gas  in  a  portion  of  the  village  of  Pittsford 
and  its  secretary  and  treasurer  filed  his  affidavit  to  that  effect  and 
stating  that  there  is  no  need  for  other  gas  supply  witJiin  that 
village.  At  the  hearing  held,  after  due  notice,  in  the  city  of 
Rochester,  June  3,  1916,  there  was  no  appearance  on  behalf  of 
said  Pittsford  Light  and  Heat  Company  and  no  appearance  in 
opposition  to  the  granting  of  the  application.  It  appeared  that 
May  17,  1916,  the  village  board  of  the  village  of  Pittsford  passed 
a  resolution  purporting  to  revoke  the  franchise  granted  October 
18,  1906,  in  so  far  as  applied  to  the  supplying  of  gas,  but  that  cm 
the  29th  day  of  May,  1916,  it  passed  a  resolution  rescinding  the 
resolution  of  May  17.  It  farther  appeared  that  the  acetylene 
plant  of  the  Pittsford  Company  had  deteriorated  and  is  no  longer 
sufficient  to  supply  the  needs  of  the  village. 

It  is  therefore  determined  and  stated,  That  the  construction 
of  said  plant  and  the  exercise  of  said  franchises  are  necessary  and 
convenient  for  the  public  service  and  it  is 

Ordered:  1.  That  the  permission  and  approval  of  the  Com- 
mission be  given  to  Despatch  Heat,  Light  and  Power  Company, 
under  section  68  of  the  Public  Service  Commissions  Law,  to  con- 
struct, in  the  incorporated  village  of  Pittaford  and  in  tie  towns 
of  Pittsford  and  Perrinton,  Monroe  County,  a  gas  plant  including 
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pipes  and   appurtenancee  for  fumiBhing  giiB  to  the  public  for 
light,  heat  and  power. 

2.  That  the  pennisBion  and  approval  of  the  Commission  be 
given  to  said  Despatch  Heat,  Light  and  Power  Company  to  exer- 
cise the  rights  and  privile^ies  conferred  hy  said  franchisee  granted 
by  the  board  of  trustees  of  the  village  of  Pittsford,  October  18, 
1906,  by  the  town  board  and  commissioner  of  highways  of  the 
town  of  Pittsford  November  1,  1905,  and  by  the  town  board  of  the 
town  of  Perinton  December  28,  1905,  copies  whereof  are  on  file 
with  the  papers  in  the  application. 

3.  No  poles,  wires  or  other  structures  shall  be  placed  upon, 
;<long  or  across  any  state  or  county  highway  without  the  consent 
of  the  State  Commiasioner  of  Highways. 


In  the  Matter  of  the  Petition,  under  Section  70  of  the  Public 
Service  Commissions  Law,  of  the  Depew  and  Lancaster 
Light,  Powbb  and  Cohddit  Company  for  Authority  to 
Acquire  $5,000  (All)  of  the  Capital  Stock  (Common)  and 
$7,000  Bonds  of  the  Inter- Village  Electric  Corporation  of  the 
Incorporated  Village  of  Hambm^,  Erie  County,  and,  \mder 
Section  69  of  the  Public  Service  CommiBsions  Law,  for 
Authority  to  Issue  $9,600  First  Mortgage  5  Per  Cent  Forty- 
Year  Bonds  under  an  Existing  Mortgage 

Case  No.  5590 

(Public  Service  CommiBaion,  Second  District,  Jnne  IS,  1910) 

Acqaiaitioa  of  the  conutum  capital  itock  and  17,000  of  bond*  of  an  «lectnc 
coiporition  by  anotbei  electric  corporation. 

'Hie  Depew  and  Lancaster  Light,  Power  and  Conduit  Company  petitions 
for  pennisaion  to  acquire  all  of  the  common  capital  stock  and  $7,000 
bonds  of  the  Inter-Village  Electric  CoTporation  of  the  Tillage  of  Ham- 
burg, Erie  county,  and  for  authority  to  issue  $9,600  first  mortgage  6 
per  cent  forty-year  bonds  under  an  existing  mortgage.  Permission 
granted  with  the  usual  restrictions- 

Bt  thb  Commission. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows : 

1.  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
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Company  is  hereby  authorized  to  iBBue  $9,600  face  value  erf  its  5 
per  cent  forty-year  first  mortgage  gold  bonds  under  &  oertain 
indenture,  dated  the  let  day  of  August,  1914,  given  to  the 
Fidelity  Trust  Company  of  Buffalo,  as  trustee,  to  secure  an 
authorized  issue  of  a  total  face  value  of  $1,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $9,600  shall  be 
sold  for  not  less  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $7,680, 

3.  That  said  bonds  of  the  face  value  of  $9,600  bo  authorized  or 
the  proceeds  thereof  shall  be  applied  solely  and  exclusively 
towards  the  purchase  and  acquisition  of  the  entire  outstanding 
issue  of  $5,000  common  capital  stock  and  $7,000  face  value  of  5 
per  cent  twenty-year  first  mortgage  bonds  of  the  Inter-Village 
Electric  Corporation,  which  securities  may  be  acquired  and  held 
provided  the  purchase  price  shall  not  exceed  $12,000,  and  further 
provided  that  the  financial  condition  of  the  Inter-Village  Electric 
Corporation  at  the  time  tiie  securities  are  purchased  shall  appear 
in  a  balance  sheet  to  be  taken  from  the  books  of  the  corporation 
as  of  the  date  of  said  purchase,  to  be  as  favorable  as  appears  in 
the  balance  sheet  of  the  company  of  December  31,  1915,  and  an 
attested  copy  of  such  balance  sheet  of  Uie  date  of  purchase  shall 
be  promptly  filed  with  this  Commission  as  a  part  of  the  record  in 
this  case. 

4.  That  if  the  said  bonds  of  a  total  face  value  of  $9,600  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $7,680,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
used  for  any  purpose  without  the  further  order  of  the  Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Depew  and  Lancaster  ■ 
Light,  Power  and  Conduit  Company  unless  any  such  pledge  or 
hypothecation  shall  have  been  expressly  approved  and  authorized 
by  this  Commission. 

6.  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
Company  shall  for  each  az  months'  period  ending  December 
thirty-first  and  June  thirtieth,  file  not  more  than  thirty  days  irom 
the  end  of  such  period  a  verified  report  showing: 
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(a)  What  bonds  have  been  sold  or  otherwise  dispOBed  of  dur- 
ing such  period  in  accordance  with  the  authority  contained  herein, 
and  the  date  of  such  gale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  8al& 

(d)  Any  other  terms  and  conditions  of  sach  sale. 

(e)  The  amount  expended  of  the  proceeds  for  the  purposes 
specified  herein  during  such  period,  and  stating  to  what  account 
or  accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  dispoeed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds 
expended  the  report  shall  set  forth  such  fact. 

7.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  order  advise  the  Commission  whether  or  not  it  accepts  the 
same  with  all  its  tenna  and  conditions. 

Finally,  it  is  d«termined  and  stated,  that  in  the  opinion  of 
the  Commission  the  money  be  procured  by  the  issue  of  said 
bonds  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole 
or  in  part  reasonably  <^rgeable  to  operating  expenses  or  to 
income. 


In  the  Matter  of  the  Application  of  the  Nassau  ahd  Suffolk 
LioHTiRG  Company  under  Section  69  of  the  Public  Service 
Commissions  Law,  for  Authority  to  Issue  Additional  First 
Mortgage  Bonds 

Case  No.  4970 

(Public  Serrlce  Commltaioii,  Second  District,  June  IB,  1B10) 

SmobA  amcndatorr  order  nnder  tn  original  aider  pennlttint  an  electric  Hat- 
ing companr  tc  israe  addltloiul  first  mortgase  bonda. 

On  July  ],  191B,  an  original  order  waa  «kt«red  herein,  permitting  the 
NasBBU  and  RiifTolk  Lighting  Company  to  Uaue  (429,000  of  Its  5  per  cent 
thlrty-Tcar  firat  mortgage  bond*  and  1140,200  ot  Ita  common  capital 
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•tock  tor  purposes  herein  speciBed.  Subsequently,  nuder  an  amending 
order,  the  period  during  which  toe  proceeds  of  the  ftuthorizcd  lecuritfea 
could  b«  uwd  WM  extended  one  year.  On  the  present  application  the 
time  during  which  the  proceeds  of  the  securities  anthoriied  could  be  used 
was  extended  until  December  1,  1916,  with  the  usual  restrictions. 

By  thb  Commission, —  Under  date  of  July  1,  1915,  an  order 
was  entered  in  this  proceeding  authorizing  the  Nassau  and  Suf- 
folk Lifting  Company  to  issue  $429,000  of  its  five  per  cent 
thirty-year  first  mortgage  bonds  and  $140,200  par  value  of  its 
coramcu  capital  stock,  and  to  use  the  proceeds  of  such  securities 
for  certain  purposes  in  said  order  prescrihed.  The  order  further 
provided  that  the  proceeds  of  such  securities  could  be  used  only 
for  expenditures  made  before  December  1,  1915,  on  the  specified 
additions,  betterments  and  extensions  for  which  such  securities 
were  thereiu  authorized.  By  verified  reports  filed  herein  it 
appears  that  on  December  31,  1915,  of  the  stock  and  bonds  then 
authorized  to  be  issued  and  sold  there  remained  imisaued  $140,- 
200  of  stock  and  $131,000  of  bonds,  and  that  of  the  proceeds  of 
sales  of  stock  and  bonds  which  had  actually  been  issued  and  sold 
there  remained  unused  and  in  hand  as  of  the  last  mentioned  date 
the  sum  of  $178,808.69.  Under  date  of  Febnmry  12,  1916,  the 
corporation  petitioned  the  Commission  to  extend  the  period, 
during  which  the  proceeds  of  the  securitief,  authorized  could  be 
used,  one  year  from  December  1, 1915. 

In  accordance  with  the  requirements  of  ordering  clause  No.  6 
of  the  aforesaid  order,  the  accounts  and  properties  of  the  peti- 
tioner have  been  examined  by  the  representatives  of  the  Coramift- 
sion  and  the  tentative  report  of  the  results  of  such  examination, 
a  copy  of  which  has  been  placed  in  the  hands  of  the  applicant 
corporation,  was  considered  at  the  hearing  held  on  June  15,  1916. 
At  its  request  the  petitioner  has  been  allowed  thirty  days  from 
the  date  hereof  to  consider  said  report  and  to  file  with  this  Com- 
mission any  reply  it  may  desire  to  make  to  said  report;  pending 
the  receipt  of  any  such  reply  and  uutil  the  expiration  of  the 
interval  mentioned,  the  determination  by  the  Commission  of  all 
questions  relative  to  the  accounting  by  the  petitioner  for  the 
expenditures  of  the  proceeds  of  securities  heretofore  and  herein 
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authorized  aud  the  expenditures  heretofore  made  and  charged  to 
fixed  capital  since  the  orf^nizatiou  of  the  jietitioiier  is  reserved. 
Upon  the  foregoing,  and  upon  the  agreement  of  the  petitioner  as 
entered  in  the  minutes  to  comply  with  all  the  requiromemta  of  the 
orders  of  this  CommiBston  in  this  matter,  and  especially  the  order 
of  July  1,  1913,  and  of  this  amendment  thereof,  ordered  as 
follows : 

1.  That  ordering  clause  No.  12  of  the  order  herein  dated  July 
1,  1915,  be  and  it  hereby  ia  amended  to  read  as  follows: 

"  12.  That  the  proceeds  of  stocks  and  bond*  herein  authorized 
can  be  used  ouly  for  expenditures  made  before  December  1,  19 IC, 
on  the  specified  additions,  betterments  and  extensions  for  which 
such  proceeds  are  herein  authorized." 

2.  That  all  questions  relative  to  the  accounting  by  the  peti- 
tioner for  the  expenditure  of  the  proceeds  of  securities  herein 
authorized  and  of  the  expenditures  heretofore  made  and  charged 
to  fixed  capital  since  the  organization  of  the  petitioner  be  and 
they  hereby  are  reserved  for  future  determination  by  this 
Commission. 

3.  That  the  Nassau  and  Suffolk  Lighting  Company  shall  within 
twenty  days  after  the  receipt  of  this  order  file  the  report  required 
herein  of  the  sale  of  securities  and  disposition  of  the  proceeds 
thereof  during  the  period  from  December  1,  1915,  to  May  31, 
1916,  and  shall  within  ten  days  after  the  first  of  each  of  the  cal- 
endar months  after  the  date  of  this  order  file  for  the  preceding 
month  a  report  verified  by  its  president  and  its  principal 
accounting  officer  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  the  period  covered  by  each  of  such  reports 
respectively  of  the  proceeds  of  securities  herein  authorized,  and 
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BQch  report  shall  show  for  each  of  said  purposes  to  what  account 
or  accounts  under  the  uniform  system  of  accounts  for  gas  oor- 
porationa  the  expenditures  for  such  purposes  have  been  chained, 
and  giving  all  the  details  of  any  credits  to  fixed  capital  in  con- 
nection with  such  expenditures,  which  aforesaid  detail  of  ezpeodi- 
tures  of  proceeds  aball  include  verified  copies  of  all  vouchers  with 
supporting  invoices,  pajiolls,  material  warrants  and  all  other  evi- 
dences of  the  actual  disbursements  of  such  proceeds,  including 
verified  copies  of  journal  entries  with  a  full  explanation  of  the 
necessi^  therefor,  reflecting  and  affecting  the  disbursements  of 
the  proceeds  of  the  aforesaid  securities. 

In  reporting  under  subdivisions  (b)  and  (e)  of  this  clause 
there  shall  be  further  shown  the  expenditures  to  the  beginning  of 
the  period  reported  on  and  a  total  showing  the  expenditoree  to 
the  end  of  the  period. 

4.  That  the  company  shall  wiliin  thirty  days  of  the  service 
of  this  order  advise  the  Commis&ion  whether  or  not  it  accepts  the 
same  witii  all  its  terms  and  conditions. 


In  the  Matter  of  the  Petition  of  the  Elmtba  Water,  Light 
Ain>  Bailboad  Compant,  under  Sections  55  and  69  of  the 
Public  Service  Commissions  Law  for  Authority  to  Issue  $617,- 
000  in  First  Consolidated  Mortgage  6  Per  Cent  Fifty-Year 
Bonds,  $850,000  7  Per  Cent  Cumulative  First  Preferred  Capi- 
tal Stock,  and  $317,000  6  Per  Cent  Cumulative  Second 
Preferred  Capital  Stock 

Case  No.  4212 

(Public  Service  Commieeion,  Second  District,  June  15.  11)16) 

Peimistlon  louKht  bjr  water,  Ugbt  and  riUroafl  compui7  far  leave  to  luoe  coa- 
solldatlon  bonds,  flitt  preferred  capital  atodc  and  lecond  preferred  capital 
■toelc 

The  □riginal  petition  herein  was  filed  April  1,  1916,  and  on  April  22, 
1916,  the  Elmira  Water,  Light  and  Railroad  Company  nai  authorircd  to 
iuue  certain  consolidate  mortgage  bonds,  flrat  preferred  Btodc  and  MCond 
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preferred  stock  under  apeciflc  restrictions.  Froin  the  verlfled  reports  lub- 
mitted  by  petitioner  lierein,  these  securltiei  ha,ye  been  diaposed  of  and 
account  m^de  of  the  proceeds.  As  the  compuiy  is  now  merged  with  tbe 
Elmira  Transmission  CoTpor»tion,  and  has  secured  ftlso  the  Elmlra  and 
Seneca  Lake  Traction  Company,  case  closed  on  th«  record  and  transferred 
to  Case  No.  5357. 

Petition  filed  April  1,  1914. 

Hearing  held  .Vpril  15,  1914. 

Stipulation  filed  April  18,  1914. 

Detailed  analysis  of  fixed  capital  filed  October  12,  1914. 

Analyris  of  work  in  progress  filed  October  12,  1914. 

Inventoty  of  tangible  property  as  of  June  30,  1914,  of  Elmira 
TransmiBsion  Corporation  and  Elmira  and  Seneca  Lake  Traction 
Company  filed  January  21,  1915. 

Beport  of  gas  engineer  dated  July  2,  1915. 

Report  of  electrical  engineer  dated  Au^at  12,  1915. 

Report  of  transportation  engineer  dated  August  16,  1915. 

Reports  of  division  of  caiiitalization  dated  A\igTist  20,  and  Sep 
tember  16,  1915,  and  other  reports,  memoranda,  etc,  transferred 
from  Case  2844. 

By  the  Commission. —  By  order  herein  dated  April  22,  1914, 
the  Elmira  Water,  Light  and  Railroad  Company  was  authorized 
to  issue  $617,000  face  value  of  its  5  per  cent  fifty-year  first  con- 
solidated mortgage  bonds  and  $1,167,000  of  its  capital  stock, 
$850,000  of  which  was  7  per  cent  cumulative  first  preferred  and 
$817,000  5  per  cent  cumulative  second  preferred.  The  bonds 
were  to  be  sold  for  not  less  than  85  per  cent  of  their  face  value 
and  accrued  interest  and  the  stock  for  not  less  than  its  par  value 
and  the  proceeds  were  to  be  used  for  certain  specified  purposes. 
In  connection  with  that  application  the  petitioner  was  to  do  cer- 
tain ^ings  inclnding  the  correction  of  its  balance  sheet  accounts, 
more  particularly  its  fixed  assets  accounts  and  its  reserve  for 
accrued  amortization,  to  the  facts  which  were  to  be  determined 
by  the  Commission.  From  the  verified  reports  which  the  peti- 
tioner has  filed  in  this  case  all  of  the  securities  have  been  dis- 
posed of  and  their  proceeds  accounted  for.  The  other  require- 
ments above  referred  to  of  the  order  herein  of  April  22,  1914,  have 
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not  been  satisfied  and  as  similar  adjustments  in  the  accounts  of 
the  Elmira  and  Seneca  Lake  Traction  Company  are  required  by 
order  of  even  date  herein  in  connection  with  an  application  in 
Case  No.  5357  filed  by  the  Elmira  Water,  Light  and  Railroad 
Company  for  permisoion  to  metge  the  Elmira  Transmission  Cor- 
poration and  to  acquire  the  assets  and  liabilities  of  the  Elmira 
and  Seneca  Lake  Traction  Company  these  unsatisfied  provisions 
of  the  order  herein  of  April  22,  1914,  are  tran^erred  to  that  last 
named  casa 

Now,  therefore,  upon  the  foregoing  record,  ordered,  That  the 
requirements  of  the  order  herein  dated  April  22,  1914,  exclusive 
of  those  referring  to  tie  issuance  of  securities  and  the  disposition 
of  proceeds,  and  more  particularly  those  contained  in  the  stipula- 
tion recited  in  the  aforesaid  order  and  clauses  10,  11,  12  and  13 
thereof,  are  hereby  transferred  t«  Case  No.  5367  and  this  case  ia 
closed  on  the  records  of  the  Commission. 


In  the  Matter  of  the  Joint  Petition  of  Elmira  Watbe,  Light 
AND  Railboad  Compant,  Elmiea  Teansmibsion  Coepokation 
and  Elmira  ahd  Sekeoa  Lake  Tsaction  Company:  (l)  for 
Authority  to  the  Water  Company  to  Issue  First  and  Second 
Preferred  Capital  Stock,  and  Mortgage  Bonds;  (2)  for  Author- 
ity to  the  Water  Company  to  Buy  All  of  the  Capital  Stock  of 
the  Transmission  Corporation  and  to  Merge  the  Transmission 
Corporation;  (3)  for  Authority  to  the  Water  Company  to 
Acquire  the  Property  and  Franchises  of  the  Traction  Company 
and  to  the  Traction  Company  to  Transfer  Them 

Case  No.  5357 

(Public  Service  CammiBaioii,  Second  Diatrict,  June  16,  1916) 

Merger  of  Elmira  Truumlulon  Corporation  and  tiie  Elmira  Water,  Ligtit  and 
Railroad  Company  and  the  Elmira  and  Seneca  Lake  Traction  Company. 

The  original  petition  herein  was  filed  December  80,  1916,  and  the  final 
report  of  the  division  of  capitalization  was  dated  Jane  14,  1910.  The 
other  report!  and  certificates  filed  in  Case  No.  4212  as  lilted  June  14, 
1010. 
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Bt  thb  Commission. —  Now,  therefore^  upon  tiie  foregoing 
record,  ordered  as  follows: 

1.  That  the  Ehnira  and  Seneca  Lake  Traction  Company  is 
hereby  authorized  to  transfer  and  sell  all  of  its  property  and 
franchises  subject  to  its  liabilities  to  the  Ehnira  Water,  Light 
and  Eailroad  Company,  and  this  Commiseion  hereby  permits  and 
approves  of  the  tranrfer  to  and  the  acquisition  by  the  Elmira 
Water,  Li^t  and  Railroad  Company  of  all  the  property  and  fran- 
chises of  the  Ehnira  and  Seneca  Lake  Traction  Company  subject 
to  its  liabilities. 

3.  That  the  Elmira  Water,  Light  and  Railroad  Company  is 
hereby  authorized  to  acquire  and  hold  the  five  shares  each  of  the 
par  value  of  $100,  aggre^ting  a  total  par  value  of  $500,  of  the 
outstanding  capital  stock  of  the  Elmira  Transmission  Corpora- 
tion, being  the  entire  outstanding  capital  stock  of  that  company, 
for  the  sum  of  $500. 

3.  That  this  CommissioD  hereby  consents  that  the  Elmira 
Water,  Light  and  Railroad  Company  may  merge  the  Elmira 
Transmission  Corporation. 

4.  That  the  Elmira  Water,  Light  and  Railroad  Company  is 
hereby  authorized  to  issue  $100,000  face  value  of  its  5  per  cent 
fifty-year  first  consolidated  mortgage  gold  bonds  under  a  certain 
indenture,  dated  September  1,  1906,  given  to  the  New  York 
Trust  Company,  as  trustee,  to  secure  an  authorized  issue  of  a 
total  face  value  of  $5,000,000. 

5.  That  the  Elmira  Water,  Lij^t  and  Railroad  Company  is 
hereby  authorized  to  issue  $325,000  par  value  of  its  capital  stock, 
$125,000  of  which  shall  be  7  per  cent  cumulative  first  preferred 
and  $200,000  5  per  cent  cumulative  second  preferred. 

6.  That  none  of  the  said  bonds  of  the  total  face  value  of  $100,- 
000  shall  be  sold  for  less  than  921^  per  cent  of  their  face  value 
and  accrued  interest  to  ^ve  net  proceeds  of  at  least  $92,600. 

7.  That  none  of  the  said  stock  of  the  total  par  value  of  $325,- 
000  shall  be  sold  for  less  than  its  par  value  to  give  net  proceeds 
of  at  least  $325,000. 

8.  That  said  bonds  and  stock  of  the  total  face  and  par  value 


D.qit.zeaOvGoOt^lc 


State  Depabtmeht  Kkpobts 


Pnblio  Serriee  Commiauon,  Second  District 


of  $425,000  SO  authorized  or  the  proceeds  thereof  to  the  amount 
of  at  least  $4lY,500  shall  he  used  aolely  and  exclusively  for  the 
following  purposes: 

(a)  For  the  discharge  of  indebtedness  of  the 
Ehnira  Water,  Light  and  Railroad  Company  out- 
standing at  October  31,  1915,  or  the  renewals 
thereof,  as  follows : 

Bills  payable   $299,805  00 

Aocounta  payable 102,309  49 

$402,114  49 

(b)  For  the  discharge  of  bills  payable  of  the 
Elmira  Transmission   Corporation  outstanding 

at  October  31,  1915,  or  their  renewals 55,000  00 

(c)  For  expenses  incident  to  sale  of  stock  herein 
authorized  including  expense  of  selling,  l^al 
and  accounting  services  and  examinations,  pro- 
vided that  the  disbursements  for  these  purposes 
shall  be  charged  to  a  suspense  account  to  he 
amortized  before  July  1,  1919,  hy  charges 
through  the  prescribed  income  dedu<^'tion  account 

"  other  contractual  deductions  from  income  "...         10,250  00 

(d)  For  new  construction  from  October  31,  1915, 
as  detailed  in  Exhibit  G  attached  to  the  petition 

herein 63,570  04 


Amount  unprovided  for $119,434  53 


in  so  far  as  the  same  may  be  aj^licahle,  provided : 

(1)  That  such  bonds  and  stock  or  the  proceeds  thereof  shall  he 
applied  on  such  new  construction  summarized  in  subdivision  (d) 
hereof  only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed 
capital  of  the  petitioner  and  not  a  replacement  of  any  part  of 
such  fixed  capital  or  substitution  for  wasted  capital  or  other  loss 
properly  chargeable  to  income  in  accordance  with  the  definitions 
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contained  in  the  uniform  systema  of  accounts  for  gas,  electrical 
and  (street  railroad  corporations  adopted  by  this  Commission. 

(2)  That  iheie  shall  not  be  expended  for  any  of  such  pur- 
poees  a  sum  in  excess  of  the  amount  set  opposite  such  purpoae. 

(8)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  the  construction  pro- 
vided for  in  Bubdivisitm  (d)  hereof  unless  such  engineering  eerv- 
ices  ahall  have  been  rendered  either  by  other  than  the  regular 
officers  and  employees  of  the  corporation,  or  in  a  proper  case  where 
such  services  may  have  been  rendered  by  certain  of  such  officers 
or  employees,  under  an  express  assignment  to  such  construction 
or  improvement  work. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  hereon  contained,  a  sum  less 
than  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  coat  thereof  so  required  shall  he  used  for  any 
purpose  without  the  further  order  of  this  Commission. 

(5)  That  the  unit  prices  contained  in  Exhibit  G  of  the  peti- 
tion are  not  intended  to  be  and  must  not  be  construed  by  the 
petitioner  as  having  been  determined  upon  by  this  Commission 
as  the  actual  cost  of  the  work  to  be  done  and  thus  properly  charge- 
able to  fixed  capital,  but  it  re  intended  and  shall  be  construed  only 
to  be  a  present  estimate  of  the  probable  cost  of  such  work,  the 
cost  of  which  must  be  actual  expenditures  made  as  defined  by  the 
Commission's  uniform  sviitt'ms  of  accounts  for  gas,  electrical  and 
street  railroad  corporations. 

9.  That  if  the  said  aecuritiee  of  the  total  face  and  par  value 
of  $-125,000  herein  authorized  shall  be  sold  at  such  price  aa  will 
enable  the  company  to  realize  net  proceeds  of  more  than  |53S,- 
934.53,  no  portion  of  the  proceeds  of  each  sale  in  excess  of  the 
last  aforesaid  snm  aball  be  used  for  any  purpose  without  the 
further  order  of  the  Cranmisaion. 

10.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Elraira  Water,  Light 
and  Railroad  Company  unless  any  such  pledge  or  hypothecation 
shall  have  been  expressly  approved  and  authorized  by  the 
Commission. 
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11.  That  the  Elmira  Water,  Light  and  Railroad  Company  shall 
for  each  six  months  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  auch  period 
a  verified  report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  dis2>OBitioii. 

(b)  To  whom  audi  securities  were  sold. 

(c)  What  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivisions  (a)  to  (c)  inclusive  of  order- 
ing clause  No.  8  herein,  there  shall  be  shown  the  amount  expended 
in  reasonable  detail  of  the  proceeds  for  the  purposes  specified 
therein  during  such  period  and  stating  to  what  account  or  accounts 
such  expenditures  have  been  charged. 

(f)  With  respect  to  sabdivision  (d)  of  ordering  clause  No.  8 
herein,  there  shall  be  shown ; 

(1)  In  detail  the  amount  expended  during  such  period  of  the 
proceeds  of  the  securities  herein  authorized,  and  to  what  account 
or  accounts  under  the  uniform  systems  of  accounts  for  gas,  elec- 
trical and  street  railroad  corporations  the  expenditures  for  such 
purposes  have  been  charged,  giving  all  details  of  any  credits  to 
fixed  capital  in  connection  with  such  expenditures, 

(2)  A  summary  of  the  expenditures  for  audi  purposes  during 
the  period  covered  by  the  report. 

(3)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  systems  of  accounts  of  the  expenditures  duxing 
such  period. 

In  reporting  under  sections  (2)  and  (3)  of  subdivision  (f)  of 
this  clause  there  shall  be  further  shown  the  expenditures  of  the 
proceeds  of  the  securities  herein  authorized  to  the  beginning  of 
the  period  reported  on  and  a  total  showing  such  expenditures 
to  the  end  of  the  period,  together  with  a  statement  of  the  balances 
in  the  fixed  capital  accounts  as  of  the  beginning  and  ending  of 
fluch  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
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shall  Imve  been  sold  or  disposed  of  and  the  proceeds  thereof 
accounted  for  in  accordance  with  the  authority  contained  herein, 
and  if  during  any  period  no  securities  were  sold  or  disposed  of 
or  proceeds  expended,  the  report  shall  set  forth  such  fact. 

12.  That  the  assets  and  liabilities  of  the  Elmira  Transmission 
Corporation  if  merged,  and  the  assets  and  liabilities  of  the  Elmira 
and  Seneca  Lake  Traction  Company,  if  the  property  of  said  com- 
pany shall  be  acquired,  shall  be  taken  on  the  books  of  the  Elmira 
Water,  Li^t  and  Railroad  Company  by  journal  entries  which  are 
in  accord  with  those  contained  in  the  final  report  of  the  division 
of  capitalization  herein,  dated  June  14,  1916,  modified  by  legiti- 
mate business  transactions  of  such  corporations  since  October  31^ 
1915. 

13.  That  the  inventory  and  appraisal  of  the  tangible  property 
of  the  Elmira  Water,  Light  and  Railroad  Company  as  of  June  30, 
1914,  filed  January  21,  1915,  in  accordance  with  the  requirements 
of  ordering  clause  No.  11  of  the  order  dated  April  22,  1914, 
entered  in  Case  No.  4212,  modified  as  indicated  in  the  final  report 
herein  of  the  division  of  capitalization,  dated  June  14,  1316, 
is  hereby  approved,  and  the  company  is  directed  to  spread  this 
inventory  and  appraisal  upon  its  books  by  means  of  entries  sub- 
stantially in  conformity  with  those  contained  in  the  final  report 
of  the  division  of  capitalization,  giving  due  considerati(m  to  the 
subsequent  changes  in  its  property  accounts. 

14.  That  the  sum  of  92,531,258.01  herein  authorized  to  be 
debited  to  the  account  "  intangible  suspense  to  be  amortized  "  shall 
be  amortized  at  the  rate  of  $20,000  during  each  of  the  next  five 
calendar  years,  and  thereafter  at  the  rate  of  $30,000  during  each 
calendar  year,  by  means  of  debits  of  such  amounts  to  the  account 
"  other  contractual  deductions  from  inoom^"  provided  that  when 
this  account  has  been  amortized  to  $1,000,000,  the  Elmira  Wator, 
Li^t  and  Railroad  Company  shall  make  application  to  this 
Commission  for  a  determination  of  the  disposition  of  such  balance. 

15.  That  the  Fixed  Capital  accounts  of  the  Elmira  Water, 
Light  and  Railroad  Company  as  corrected  by  the  journal  entries, 
which  the  petitioner  has  been  herein  directed  to  make,  having 
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been  carefully  checked,  and  being  as  nearly  as  may  be  aacertained 
a  true  statement  of  the  same,  the  separation  of  such  accounts 
between  fixed  capital  installed  prior  to  December  31,  1908,  and 
fixed  capital  installed  since  December  81,  1908,  is  no  longer  neces- 
sary and  the  petitioner  herein  shall  debit  and  credit  all  entries 
in  connection  with  fixed  capital  to  the  appropriate  fixed  capital 
accounts  prescribed  in  the  uniform  systems  of  accounts  for  gas, 
electrical  and  street  railroad  corporations  covering  expenditures 
for  fixed  capital  Installed  since  December  31,  1908. 

16.  That  the  uniform  systems  of  accounts  for  gaa,  electrical  and 
street  railroad  corporations  are  hereby  amended  in  their  applica- 
tion to  the  accounts  of  the  Elmira  Water,  Light  and  Railroad 
Company  in  so  far  as  is  necessary  so  that  all  charges  on  account 
of  retirements  of  fixed  capital  shall  be  charged  to  the  account 
"  accrued  amortization  of  capital  "  heretofore  created  and  aa 
maintained  by  credits  to  the  same  and  charges  to  "  operating 
expenses  —  general  amortisation"  as  provided  in  the  uniform 
aystems  of  accounts  applicable  to  said  corporation. 

17.  That  within  aixty  days  from  the  service  of  this  order  the 
petitioners  herein  shall  file  complete  statements  duly  verified  by 
their  respective  secretaries  or  other  executive  officers,  showing 
full  particulars  of  the  mcr<rer  by  the  Elmira  Water,  Light  and 
Railroad  Company  of  the  Elmira  Tranamission  Corporation  and 
the  acquisition  of  the  property  and  franchises  of  Elmira  and 
Seneca  Lake  Traction  Company  (if  the  same  be  acquired) 
including : 

(a)  Details  of  the  changes  in  the  accounts  of  the  Elmira  Trans- 
mission Corporation  and  Elmira  and  Seneca  Lake  Traction  Com- 
pany in  so  far  aa  they  afFect  the  condition  of  their  property  and 
aaaets  from  October  31,  191S,  to  the  date  of  the  actual  transfer  of 
Budt  property  and  assets  to  the  Elmira  Water,  Light  and  Railroad 
Company. 

(b)  Detailed  balance  sheets  of  &e  Elmira  Tran3mis8i(m  Cor- 
poration and  Ehnira  and  Seneca  Lake  Traction  Company  as  of 
the  date  of  the  transfer  of  their  proporty  and  assets  to  the  Elmira 
Water,  Light  and  Railroad  Company. 
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(c)  Particnlarfl  of  the  entries  made  upon  the  books  of  the 
Elmira  Water,  Light  and  Railroad  Company  reflecting  the  acquisi- 
tion of  the  assets  and  liabilitiee  of  the  Elmira  Transmission  Cor- 
poration and  Elmira  and  Seneca  Lake  Traction  Company. 

(d)  A  detailed  balance  sheet  of  the  Elmira  Water,  Light  and 
Railroad  Com])any  as  of  the  date  of  the  acquisition  by  that  com- 
pany of  the  assets  and  liabilities  of  the  Elmira  Transmission  Cop- 
l^oration  and  Elmira  and  Seneca  Lake  Traction  Company. 

18.  That  none  of  the  expenses  incurred  by  the  Elmira  Water, 
Light  and  Railroad  Company  on  account  of  the  acquisition  of  the 
assets  and  liabilities  of  the  Elmira  Transmission  Corporation  and 
Elmira  and  Seneca  Lake  Traction  Company  shall  be  charged  to 
fixed  capital. 

19.  That  the  proposed  journal  entries  contained  in  the  final 
report  of  the  division  of  capitalization  in  this  proceeding,  dated 
June  14,  1916,  auch  entries  being  listed  in  the  following  appen- 
dices of  said  report :  Appendix  "A,"  journal  entries  Nos.  1  to  7 
inclusive;  Appendix  "  B,"  journal  entries  Nos,  1  to  3  inclusive; 
Appendix  "  D,"  journal  entries  Nos.  7  and  8 ;  or  entries  affecting 
the  same  adjustments,  shall  he  entered  upon  the  books  of  the 
Elmira  Water,  Light  and  Railroad  Compflny  and  the  Elmira  and 
Seneca  Lake  Traction  Company,  and  that  within  sixty  days  from 
the  date  of  this  order  verified  proof  shall  be  submitted  to  the 
Commission  that  such  entries  have  been  made,  and  within  thirty 
(lays  after  the  consummation  of  the  merger  of  the  Elmira  Trans- 
mission Corporation  and  the  acquisition  of  the  assets  and  liabilities 
of  the  Elmira  and  Seneca  Lake  Traction  Company  verified  proof 
shall  be  submitted  that  the  remaining  journal  entries  set  forth  in 
the  final  report  of  the  division  of  capitalization,  or  entries  effecting 
the  same  adjustments  have  been  made. 

20.  That  the  authority  contained  in  this  order  to  issue  secur- 
ities, to  merge  and  to  transfer  and  acquire  property,  etc,  is  upon 
the  express  condition  that  the  petitioners  accept  and  agree  to 
comply  in  good  faith  with  the  provisions  hereof  and  before  any 
seouritiee  are  issued  pursuant  hereto  or  other  authority  e^nrcifled 
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hereunder  and  within  thirty  days  of  the  Bcrvice  hereof  the  said 
companies  shall  file  with  this  Commission  satisfactory  verified 
stipulations  duly  authorized  by  their  boards  of  directors,  accept- 
ing this  order  with  all  its  terms  and  conditions,  and  such  order 
shall  be  void  and  of  no  force  or  effect  until  such  stipulations  shall 
have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  secui^ 
ities  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  exiieuses  or  to  income, 
except  the  $1G,250  allowed  for  expenses  incident  to  the  sale  of 
stock. 


In  the  flatter  of  the  Petition  of  The  Depew  and  Lancaster 
LiOHT,  PowEM  AND  CoKDUiT  CoMPANY,  Under  Scction  68  of  the 
Public  Service  Commissions  Law,  for  Permission  to  Construct 
a  Light  Plant,  Including  Poles,  Wires,  Conduits  and  Appur- 
tenances for  Furnishing  and  Transmitting  Electricity  for  Light, 
Heat  or  Power  to  the  Public  in  the  Town  of  Elmira,  Erie 
County,  and  for  Approval  to  Exercise  the  Rights  and  Privil^es 
under  a  Franchise  Therefor  Eeceived  from  the  Town 

Case  No.  5521 

(Public  Service  rommission,  Second  District,  June  20,  1916) 

Application  of  an  electric  titkt,  power  and  condnlt  company  te  extend  It*  lines 
into  a  new  diatrict. 

The  petition  herein  was  flled  on  April  8,  1910,  for  permiBaion  to  extend 
the  petitioner's  plant,  including  polee,  wires,  conduits  and  appurtenants ps, 
into  the  town  of  E1ma,.Erle  county,  and  for  approval  of  the  local  franchise 
granted  b;  the  town.    Permiaeion  granted  with  the  luual  Testrictlona. 

By  the  Commission. —  The  petitioner,  the  Depew  and  Lan- 
caster Light,  Power  and  Conduit  Company,  filed  its  petition  in 
this  proceeding  on  the  8th  day  of  April,  1916,  for  pemussion 
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to  eonBtroct,  in  the  town  of  Elma,  Erie  county,  an  electric  plant, 
including  poles,  wires,  conduits  and  appurtenances,  for  distribut- 
ing and  fumialiing  electricity  for  ligbt,  heat  and  power  to  the 
said  town  and  the  inhahitante  thereof,  and  for  approval  of  the 
exercise  of  the  rights  and  privileges  under  a  franchise  therefor 
received  from  said  town ;  and  thereafter  a  notice  was  duly  pub- 
lished in  accordance  with  the  rules  of  this  Commission  for  all 
persons  knowing  any  reason  why  said  petition  should  not  be 
granted,  to  file  the  same  with  the  secretary  of  the  Commission, 
on  or  before  the  29th  day  of  April,  1916 ;  and  proof  of  the  pub- 
lication of  said  notice  having  been  duly  filed  with  the  Commia- 
sion,  and  a  hearing  having  been  duly  held  herein  by  the  Com- 
mission in  the  city  of  Buffalo,  on  the  9tb  day  of  June,  1916,  at 
which  bearing  Mr,  Elton  H,  Beals,  of  the  firm  of  Strebel,  Corey, 
Tubbs  &  Beals,  appeared  bh  counsel  on  behalf  of  the  petitioner, 
and  no  one  appearing  in  opposition  thereto;  and  certain  proofs 
and  proceedings  having  been  thereupon  taken  and  had  whereby 
it  satisfactorily  appears  that  the  petitioner  is  a  domestic  corpo- 
ration and  is  desirous  of  constructing  and  operating  its  electric 
distribution  plant  in  accordance  with  the  said  franchise  therefor, 
dated  December  18,  1916,  and  granted  by  the  town  board  and 
superintendent  of  highways  of  the  town  of  Elma,  Erie  county,  and 
to  construct,  maintain  and  operate  all  necessary  poles,  wires,  con- 
duits and  appurtenances  in,  through,  upon,  under  and  across 
all  the  streets,  alleys,  highways  and  public  ways  of  aaid  town  of 
Elma,  for  the  purpose  of  using,  distributing  and  fumifiing  eleo- 
trieity  for  light,  heat  and  power  to  the  said  town  and  the  inhabit- 
ants thereof;  and  the  said  franchise  having  been  presented  to 
and  filed  with  the  Commission  at  said  hearing; 

And  from  all  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electric  lig^t 
plant,  and  the  exercise  of  said  franchise  therefor,  are  necessary 
and  convenient  for  the  public  service;  it  is  therefore  ordered: 

1.  That,  pursuant  to  the  provisions  of  section  68  of  the  Public 
Sei-vice  Commissions  Law,  permission  and  approval  are  hereby 
given  to  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
Stats  Dept.  Reit. —  Voi.  0        7 
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Compan;  to  construct,  maintain  and  operate  the  said  electric  plant, 
and  all  neecssar;  poles,  wires,  cables,  conduits,  subways,  appli> 
ancee  and  structares  in,  through,  upon,  under  and  across  all  of 
the  streets,  alleys,  hi^ways  and  public  ways  of  the  said  town 
of  Ebna  for  the  purpose  of  using,  distributing  and  furnishing 
electricity  for  li^t,  beat  and  power  to  the  said  town  of  Elma 
and  the  inhabitants  thereof,  as  q>eci£cally  provided  in  said 
franchiBe. 

2.  That  permission  and  approval  are  hereby  ^ven  to  the  said 
the  Depew  and  Lancaster  Li^t,  Power  and  Conduit  Company 
to  exercise  all  the  rights  and  privileges  conferred  by  the  said 
franchise,  so  granted  by  the  town  board  and  superintendent  of 
hi^wajfl  of  the  town  of  Elma,  Erie  county,  on  the  said  18th  day 
of  December,  1915,  subject  to  and  in  accordance  with  all  the 
terms,  ctmditions,  limitations  and  restrictions  of  said  franchise. 

3.  No  poles,  towers,  wires,  cables,  conduits  or  other  structures 
herein  authorized  shall  be  placed  over  or  across  any  state  or 
county  highway  without  first  obtaining  the  ctmsent  td  tlie  State 
Oommission  of  Highways. 


In  the  Matter  of  the  Joint  Petition,  under  Secti(m  70  of  the 
Public  Service  Commissions  Law,  of  Abhold  C.  Dickinson 
ATTD  Chaklbs  p.  Diokihso:^,  as  to  Transfer  of  Franchises  of  an 
Electric  Plant  in  the  Incorporated  Village  of  Bosendale,  and  the 
Town  of  Marbletown,  Ulster  County 

Case  No.  6541 

(PnUla  Seiriot  Commluhu),  Scoond  District,  Jim«  20,  191S) 

Truiifer  of  u  electric  plant  at  KMcnJUIe,  Ubter  conaty,  fiom  one  Individual 
to  anotlier. 

Under  &  franchise  granted  bj  the  village  of  Roeendale  in  1900,  and  by 
the  town  of  Marbletown,  in  which  town  the  aaid  village  is  located,  in 
1M7,  Arnold  G.  Dickinson  has  been  supplying  electric  current  both  In 
the  village  and  In  the  said  town.  Penntaston  la  now  aslced  by  him  to  be 
allowed  to  tranafer  to  his  father,  Charlea  P.  Dtckinaon,  the  petitioner*! 
rights  under  the  franehiaea.  Fermissiou  granted  with  the  uaual  reatrio- 
tiotu. 
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Bt  thb  Commission. —  It  appearing  that  Arnold  C.  Dickmawi, 
one  of  the  petitioners  herein,  b&8  been  fumishing  and  distribatiDg 
electric  current  in  the  innnrimrated  village  of  Rospndale  and  the 
town  of  Marbletown,  Ulster  county,  N.  Y.,  under  franchises  orig- 
inally grant<>d  on  August  31,  1906,  by  the  village  and  on  April 
18,  1907,  by  the  town,  copies  of  which  aaid  franchises  are  annexed 
to  the  petition  herein;  and  it  appearing  further  (for  reasons  fully 
set  forth  at  a  public  hearing  on  this  petition  held  on  the  24th  day 
of  May,  1916)  that  the  said  Arnold  C.  Dickinson  deaires  to 
transfer  to  Charles  P.  Dickinson,  his  father,  his  rights,  title  and 
iutereste  in,  to  and  under  the  said  franchises  from  the  incorpo- 
rated village  of  Rosendale  and  town  of  Marbletown ;  and  the  Com- 
missicm  being  of  the  opinion  that,  fcH-  the  reasons  so  presented,  its 
permisMon  and  approval  to  such  transfer  should  be  granted;  it 
is,  hereby 

Ordered,  That  the  permission  and  approval  of  the  Commissicm 
be,  and  it  hereby  is,  givMi  to  the  said  Arnold  C.  Dickinson  to 
transfer  and  convey  the  said  franchises  granted  by  the  village  of 
Rosendale  <ni  August  31,  1906,  and  1^  the  township  of  Marble- 
town  on  April  13,  1907,  and  all  the  ri^ts,  title  and  interests  of 
the  said  Arnold  0.  Dickinson  in,  to  and  under  the  said  franchisee, 
to  the  said  Charles  P.  Dickinson,  and  that  the  permission  and 
approval  of  this  Commission  be,  and  it  hereby  is,  given  to  tlie 
Eiiiid  Charles  P.  Dickinson  to  accept  the  transfer  of  the  aforesaid 
franchisee  from  the  said  Arnold  C.  Dickinson,  and  to  exercise 
the  same  pursuant  to  the  provisions  of  sections  68  and  70  of  the 
Public  Service  Commissions  Law. 

It  is  further  ordered,  That  this  order  is  not  intended,  and  shall 
not  be  construed,  to  authorize  any  construction  work  in  or  npon 
any  state  or  county  highway  unless  and  until  the  consent  to  and 
approval  of  such  construction  work  shall  have  first  been  duly 
given  by  the  State  Commissioner  of  Highways. 

It  is  further  ordered.  That  the  said  Charles  P.  Dickinson  shall 
file  with  the  Commission  within  thirty  days  from  the  entry  of 
this  order  his  acceptance  of  the  provisions  of  this  order. 
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Petition  of  Naw  Yobk  Statb  Railways,  tinder  Section  53,  Public 
Service  OouuniesionB  Law,  for  Permission  to  Construct  Exten- 
sions of  its  Electric  Railroad  in  the  City  of  Utioa  and  for 
Approval  of  the  Exercise  of  a  Franchise  Therefor  Received 
from  the  Citj  and,  undeo*  Section  98  Railroad  Law,  as  to  Orosa- 
ing  the  West  Shore  Railroad 

Case  No.  5558 

(Pnbllo  Scrrlctt  CommUBion,  Second  District,  June  21,  1918) 

Application  by  a  railway  company  foi  approval  of  ceitain  fianchlaea  fiaDted 
to  it  by  the  local  anthorlties  in  tbe  dty  of  TTtica. 

Application  made  for  the  oonstrnction  by  the  New  York  State  Railway! 
of  a  single-track  eiteDaioii  of  the  electric  line  of  the  petitioner  in  the  city 
of  Utica,  along  Jamei  atreet  and  along  Neilsoa  gtreet,  together  with  cer- 
tain connections.     Permisaion  panted  with  the  uaual  restrictionB. 

Bt  the  CoMMisaioiT. —  A  petition,  under  aection  63  of  the 
Public  Service  Commissions  Law,  having  been  filed  with  this 
Commission  by  New  York  State  Railways  for  permission  to  con- 
struct extensions  of  its  electric  railroad  in  the  city  of  tFtica  on 
streets  hereinafter  named  and  for  approval  of  the  exercise  of  a 
franchise  ^erefor  received  from  the  city,  and,  under  seeti<m  98 
of  the  Railroad  Law,  for  a  determination  as  to  how  the  James 
street  extension  shall  cross  the  West  Shore  Railroad,  lessor;  and 
a  public  hearing  on  said  petition  after  due  notice  having  beem 
held  by  this  Commission  at  which  Keman  &  Keman  appeared  for 
petitioner,  Qeoige  H.  Walker  appeared  for  the  New  York  Central 
Railroad  Company,  A.  M.  Dickinson  appeared  for  the  city  of 
tJtica,  and  G.  E.  Dennison  appeared  for  property  owners  in  oppo- 
sition; and  it  appearing  that  the  company  has  filed  in  the  proper 
record  offices  a  certificate  of  extension  of  ita  railroad  covering 
this  proposed  construction  and  this  Commission  determining  from 
the  evidence  at  the  hearing  that  such  construction  and  exercise 
of  franchise  is  necessary  and  convenient  for  the  public  servioe  and 
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that  the  croBaing  of  the  West  Shore  Raiboad  may  properly,  under 
the  circumstances,  be  allowed  to  be  made  at  grade,  it  ia  ordered : 

1.  That  this  Conuniaeion,  under  section  58  of  the  Public  Serv^ 
ioe  CoramissicHiB  Law,  faerel^  permits  and  approves  oonatniction 
by  New  York  State  Railways  of  a  single  track  estension  of  its 
electric  railway  in  the  city  of  Utica,  from  tiie  ending  of  its  present 
railway  on  James  street,  along  Jamee  street,  easterly,  about  2,200 
feet  to  a  point  abont  120  feet  east  of  the  easterly  side  of  Neilscm 
street,  to  be  connected  wiUi  Hie  present  track  on  Elm  street  by  a 
single  track  curve  at  the  comer  of  Elm  and  James  streets,  and  a 
single  track  extension  of  its  railway  on  Neilson  street  commencing 
at  a  point  about  1 10  feet  north  of  the  northerly  side  of  James  street 
and  extending  southerly  along  Neilson  street  and  connecting  with 
the  proposed  track  on  James  street  by  a  curve  to  the  east  and  a 
curve  to  the  west  at  the  intersection  of  James  and  Neilson  streets, 
with  necessary  connections,  flwitdies,  sidings,  curves,  etc.,  said 
extensions  to  be  operated  by  the  single  overhead  eleotrical  trolly 
syston  of  motive  power;  and  hereby  permits  and  approves  the 
exercise  of  a  franchise  for  such  construction  granted  to  said  com- 
pany by  the  common  council  of  said  city  April  6,  1916,  and 
approved  by  the  mayor  of  said  city  April  6, 1916,  a  copy  of  which 
franchise,  certified  by  J,  P.  Bannigan,  clerk  of  the  city  of  Utica, 
to  be  a  true  copy,  ia  filed  with  this  Commission  with  the  papers 
in  this  case. 

2.  That  this  Commiasion,  under  section  88  of  the  Railroad  Law, 
hereby  determines  tliat  said  extension  on  James  street  shall  cross 
at  grade  with  a  single  track  the  Weat  Shore  Railroad  (leased  to 
and  operated  by  the  New  York  Central  Railroad  Company)  at  a 
point  where  the  West  Shore  Railroad,  double  track,  now  crosses 
James  street  at  grade,  and  that  the  expense  of  such  crossing 
and  its  manner  and  protection  shall  be  as  stated  in  an  agreement 
between  New  York  State  Railways  and  the  New  York  Central 
Railroad  Company,  a  copy  of  which  is  applicants'  Exhibit  No.  3 
in  this  case. 
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In  the  Matter  of  tb.e  F^ition  of  the  Jamestowh  Liohtino  anb 
PowBB  CoupAHT  for  FennissioQ  to  Construct  an  Electric 
Plant  in  the  Village  of  Falconer,  and  for  Approval  of  Exercise 
of  Rigbta  and  PriTil^;ea  under  a  FranchiBO 

Case  No.  6S83 

(Fablio  Serrictt  Comiaiuion,  Second  District,  June  21,  1910) 

Application  of  JunMtown  Ughting  and  Powei  Company  to  extend  its  Una. 

The  Jamestown  Idgbtiug  and  Power  Companj,  th«  petitioner  herein, 
seeks  permiBsiou  to  construct  its  electrical  plant,  including  poles,  wires, 
conduits  and  appurtenances,  in  the  village  of  Falconer,  Chautauqua 
county,  and  for  approval  of  certain  local  franchises  granted  in  connection 
therewith.     Permiasion  granted  and  the  locfti  franchises  approved. 

By  thb  Commission. —  The  petitioner,  Jamestown  Lighting 
and  Power  Companj,  filed  its  petition  in  this  proceeding  on  the 
20th  day  of  May,  1916,  for  permission  to  construct  its  electrical 
plant,  including  poles,  -wires,  conduits  and  appurtenances  for 
transmitting  and  furnishing  electricity  in  the  village  of  Falconer, 
Chautauqua  county,  and  for  approval  of  the  exercise  of  a  fran- 
chise to  use  streets,  highways  and  public  places  therefor  received 
from  the  president  and  board  of  trustees  of  said  village  and  dated 
April  20,  1916;  thereafter  a  notice  was  duly  published  in  accord- 
ance with  the  rules  of  this  Commission  for  all  persons  knowing 
any  reason  why  said  petition  should  not  he  granted  to  file  the 
same  with  the  secretary  of  the  Commission  on  or  before  the  10th 
day  of  June,  1916,  and  proof  of  the  publication  of  said  notice 
having  been  duly  filed,  and  a  hearing  having  been  duly 
held  herein  by  the  Commission  in  the  city  of  Buffalo  on  the  16th 
day  of  June,  1816,  at  which  hearing  Mr.  C.  J.  Lipp,  the  secretary 
and  treasurer  of  the  petitioner,  appeared  in  its  behalf,  and  no 
one  appearing  in  opposition  thereto ;  and  certain  proofs  and  pro- 
ceedings having  been  thereupon  taken  and  bad  whereby  it  satis- 
factorily appears  that  the  petitioner  is  a  domestic  corporation  and 


D.qit.zeaOvGoOt^lc 


PBTITIOB  OF  JaMBSTOWH  L.  &  P.  Co. ElJOTBJU  PlAMT  108 

Public  Serrioe  Commiuion,  Second  District 

is  now  Operating  its  electric  plant  and  plants  in  the  citj  of 
Jamestown,  the  village  of  Celeron,  the  town  of  EUicott  and  that 
portion  of  the  town  of  Busti  between  the  city  of  Jamestown  and 
the  village  of  Falconer,  and  is  deeirous  of  extending  its  service 
and  constmeting  and  operating  its  electrical  distribution  plant  in 
accordance  vrith  the  said  franchise  therefor,  received  from  the 
authorities  of  the  village  of  Falconer,  and  dated  April  20,  1S16, 
and  to  construct,  maintain  and  operate  all  necessary  poles,  wires, 
conduits  and  appurtenances  in,  throu^,  upon,  under  and  across 
all  of  the  roads,  streets,  highways,  alleys  and  public  places  of  the 
said  village  of  Falconffl*,  Chautauqua  county,  for  the  purpose  of 
using,  distributing  and  fumishing  electricity  for  light,  heat  and 
power  to  the  said  village  of  Falconer  and  the  inhabitants  thereof; 
and  the  said  franchise  having  been  presented  to  and  filed  with  the 
Commission  at  said  hearing; 

And  from  all  of  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  construction  of  said  electrical  plant, 
and  the  exercise  of  said  franchise  therefor,  are  necessary  and 
convenient  for  the  public  service ;  it  is  therefore  ordered : 

1,  That  permiseion  and  approval  are  hereby  given  to  James- 
town Lighting  and  Power  Company  to  construct,  maintain  and 
operate  the  said  electrical  plant  and  all  necessary  poles,  wires, 
conduits  and  appurtenances  in,  through,  upon,  under  and  across 
all  of  the  roads,  streets,  highways,  alleys  and  public  plac^  in  the 
said  village  of  Falconer,  for  the  purpose  of  transmitting  electric 
power  in  and  through  said  village,  for  the  purpose  of  using,  dis- 
tributing and  furnishing  electricity  for  light,  heat  and  power  to 
the  said  village  of  Falconer,  and  the  inhabitants  thereof,  as 
specifically  provided  in  said  franchise. 

2.  That  permission  and  approval  are  hereby  given  to  the  said 
Jamestown  Lighting  and  Power  Company  to  exercise  all  the 
rights  and  privil^es  conferred  by  the  said  franchise  so  granted 
by  the  said  president  and  board  of  trustees  of  the  village  of  Fal- 
coner on  the  20th  day  of  April,  1916,  subject  to  and  in  accord- 
ance vrith  all  the  terms,  conditions,  limitations  and  restrictions  of 
said  franchise; 
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3.  No  poles,  towerfi,  wires,  uables  or  other  atnicturee  herein 
authorized  shall  be  placed  over  or  across  any  state  or  county  higli- 
way  without  first  obtaining  the  consent  of  the  State  Conuniesioner 
of  Hi^ways. 


In  the  Matter  of  the  Petition  of  Thb  Long  Isiand  R411.KOAD 
Company  under  Section  91  of  the  Railroad  Law  for  the  Dis- 
continuance of  the  Eiverhead  Road  and  Main  Road  Highway 
Grade  Crossings  of  Its  Railroad  in  the  Town  of  Southampton, 
Suffolk  County,  and  the  Construction  of  New  Pieces  of 
Highway  and  One  New  Crossing  at  Grade 

Case  No.  4982 

(Public  Service  CommiBSion,  Second  District,  June  26,  ID16) 

Correction  of  error  in  «  dMcription  contained  in  tbe  order  of  tlw  Commission 
granted  herein  on  June  e,  igi6. 

In  tbe  order  in  qutstion  the  highway  croising  herein  ordered  to  be 
closed  wftB  descrihed  in  paragraph  4  of  the  order  ae  "  westerly,"  instead 
of  easterly,  making  a  difference   of   10,600  feet  ench  way.     Order  cor- 

Bt  thb  Commission. —  Whebeab,  Through  typ(^aphical 
OTTOrs  in  the  order  of  the  Commiseirai  hereiounder  date  of  June  6, 
1916,  the  hi^way  crossing  therein  ordered  to  be  closed  was 
described  in  paragraph  four  of  said  order  as  "  located  at  a  point 
about  10,500  feet  westerly  of  the  Southampton  station,"  instead 
of  "  at  a  point  10,500  feet  easterly  of  the  Weet  Hampton  station," 
as  it  properly  should  have  been  described,  it  is 

Ordered:  That  the  said  order  of  June  6,  1916,  be  and  it  ia 
hereby  amended  so  that  the  complete  order  shall  read  aa  follows: 

In  the  town  of  Southampton  t^e  Long  Island  railroad  is  crossed 
at  grade  by  two  unimportant  highways  known  as  the  Riverhead 
road  and  the  Main  Country  road,  located  about  10,000  and  10,500 
feet,  respectively,  east  of  the  West  Hampton  station.  The  Main 
Country  road  crosses  the  railroad  at  a  very  sharp  skew,  ami  the 
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Riyerhead  road  crossee  the  railroad  more  nearly  at  right  angles, 
the  two  roads  forming  a  junction  with  each  other  at  a  point  about 
220  feet  south  of  the  railroad.  It  ia  proposed  to  close  the  Main 
Country  road  crosaing  and  to  construct  a  new  road  north  of  and 
parallel  to  the  railroad  from  the  Main  Country  road  to  t>te 
Riverhead  road. 

It  is  further  proposed  to  abandon  a  part  of  the  Riverhead  road 
north  of  the  track,  from  its  junction  with  the  new  road  northerly, 
a  distance  of  about  1,080  feet,  and  substitute  therefor  a  new  road 
running  in  a  northerly  and  southerly  direction,  intersecting  the 
propoaed  new  road  north  of  and  parallel  to  the  tracks  about  at  a 
point  nearly  opposite  the  old  or  the  Main  Country  road  crossing, 
A  hearing  on  this  application  was  held  hy  the  Commission  at 
Centre  Moriches  May  25,  1916,  at  which  C.  L.  Addison  and  J.  R. 
Savage,  respectively  assistant  to  the  president  and  chief  engineer, 
appeared  for  the  Long  Island  Railroad  Company ;  H.  T.  Tuthill 
from  the  State  Commission  of  Highways;  Frank  Downs,  town 
superintendent  of  highways ;  Peter  E.  Nostrand,  county  superin- 
tendent of  highways;  and  Erastus  F.  Post,  property  owner,  in 
person;  at  which  time  due  proof  of  publication  of  the  notice  of 
this  hearing  and  of  personal  service  of  such  notice  on  all  intei^ 
eated  property  owners  as  prescribed  by  the  statute  was  made. 
There  waa  no  objection  to  the  granting  of  the  application,  and  the 
Commission  has  accordingly  determined  that  the  public  safety 
requires  that  the  petition  be  granted;  and  therefore 

Ordered,  That  the  Main  Coimtry  road  grade  crossing  of  the 
Long  Island  railroad  in  the  town  of  Southampton,  Suffolk 
county,  located  at  a  point  about  10,500  feet  easterly  of  the  West 
Hampton  station,  be  closed  and  discontinued  and  that  the  travel 
be  diverted  therefrom  to  the  Riverhead  rond  by  means  of  a  new 
highway  to  be  constructed  north  of,  parallel  to,  and  distant 
approximately  110  feet  from  the  existing  railroad  track;  and 
that  another  new  road  intersecting  the  said  new  road  parallel  to  the 
railroad  be  constructed  in  a  northerly  direction  intersecting  the 
existing  Riverhead  road  at  a  point  about  1,160  feet  from  the 
railroad  track  measured  aloug  said  new  road. 
The  roadway  on  both  of  the  now  highways  herein  required  to 


D.qit.zeaOvGoOt^lc   ' 


State  Dsfabtmbht  Ebfobts 


Public  SerrlM  Comminloti,  8eeon<l  District 


be  laid  out  shall  be  improved  with  a  cinder  aurface  to  the  satia- 
faction  of  the  local  town  authorities  and  of  this  Oommiesioii. 

The  alignment  and  location  of  the  new  roads  herein  ordered  to 
be  constructed  are  shown  upon  plan  dated  February  3,  1916,  on 
file  with  this  Conuni&sion ;  the  said  plan  for  further  identification 
being  marked  "  Public  Service  Commission,  Second  District,  May 
26,  1916,  Applicants  Ex.  No.  1." 


In  the  Matter  of  the  Complaint  of  Jaues  O.  Mt>osB  against  Thb 
Pavilioit  Natural  Gas  Company,  Asking  that  Natural  Gas 
Main  Be  Extended  to  His  Farm  in  the  Town  of  Leicester 

Case  No.  5196 

(Public  Service  CommisBion,  Second  District,  June  26,  1916) 

PiOTision  of  statute  lequiiing  satnial  gu  cotporation  to  tnmiali  Mrrice  la 
ccTtain  caaea. 

Remedy  vbere  tlie  corporation  lefnua  to  stant  extouioii  of  pipe  Hue. 

SabdivisioD  1  of  section  66  of  the  Public  Service  CommiasionB  Law 
requlrea  ■  natural  gas  corporation  to  furnish  service,  by  exteading  its 
iDBtmmentalities  and  facilities  to  the  premiaeB  of  an  applicant,  where  it 
is  shown  that  such  extension  and  service  are  in  all  reepscts  just  and 
reaBonsblt.  Upon  the  refusal  of  the  gas  corporation  to  malca  such  exten- 
sion, the  Commission  has  ample  authority  to  make  an  order,  pursuant  to 
the  provisions  of  subdivision  2  of  sectton  66  of  the  Public  Service  Com- 
missions Law,  requiring  the  company  to  extend  its  main  and  give  such 
service;  it  having  been  determined  by  the  Commisaiou  that  all  the  require- 
ments of  subdivision  I  of  section  6G  have  been  aatisfled. 

Accordingly  held,  that  the  respondent  should  be  directed  to  extend  ita 
gas  main  and  service  from  its  existing  distribution  system  to  the  prem- 
ises of  the  complainant,  it  having  been  made  to  appear  that  the  complain- 
ant is  an  inhabitant  and  taxpayer  of  the  town  of  Leicester;  that  he  would 
annually  use  about  seventy-live  dollars'  worth  of  gas  at  the  prevailing 
rate  In  said  town,  for  domestic  and  other  purposes;  that  the  cost  of  the 
pipe  for  such  extension  would  be  from  twelve  to  fifteen  centa  per  foot; 
that  the  complainant  is  willing  to  pay  all  ezpenaea  of  such  extension, 
except  cost  of  pipe  and  other  materials,  and  bind  bimeelf  to  take  such 
gas  for  a  period  of  Ave  years;  that  the  respondent  has  an  abundance  of 
gas  in  said  town,  and  operates  two  frenchiBee  therein,  one  in  the  rural 
pirt  of  the  town  and  the  other  in  the  village  of  Moscow;  the  town  fran- 
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ekias  antliDriiM  pipe  Wid  eenrice  linee  to  be  l&id  in  uij  dnd  kll  of  the 
highirsje,  end  requirea  the  companj  to  furnish  gu  to  hbcti  along  the 
highway  eoDtaiuing  its  maina,  and  the  company  ia  non  (urniahuig  such 
aervice  on  one  highway;  the  village  franchise,  among  other  things,  per- 
mits the  eompany  to  lay  and  maintain  pipes  and  maiiu  in  the  streeta  for 
transportation  of  natonkl  gas,  for  any  purposee,  indndiug  the  supplying 
the  village  and  iti  inhabitsjitB  with  natural  gas.  These  facts  have  been 
eatabliahed  In  this  case,  and  fully  justify  an  order  for  the  eiteneion  from 
the  distribution  ayatem  in  the  village  of  Mcmcow,  a  distanca  of  about 
1,000  feet 

Norton,  Penner^,  Spring  &  Moore,  attomeya  for  the  petitioner. 

James  M.  E.  O'Grady,  attomoy  for  the  reepondemt 

H0D8OH,  Commissioner. —  The  respondent  in  this  case  chal- 
lenges the  authority  ot  the  Commission  to  make  an  order  requir- 
ing a  gas  corporation  to  extend  its  gas  mains  and  aervice  from  its 
existing  plant  to  the  premises  of  a  proposed  consumer.  This  is  not 
a  special  (Ejection  relating  bo  the  reasonableness  of  such  proposed 
extension,  but  is  general  in  its  character,  and  attacks  the  regula- 
tive power  of  the  Commission,  which  has  been  frequently  exei^ 
cised,  with  no  thought  heretofore  that  there  was  any  doubt  about 
it.  The  petitioner  is  a  resident  of  the  ci^  of  Buffalo,  and  owns 
an  extensive  dairy  and  poultry  farm  in  the  town  of  Leicester, 
Livingstcm  oonnty,  whidi  he  operates  throughout  the  year,  and 
i^ere  he  and  hia  family  spend  the  summer  months. 

The  farm  buildings  are  located  on  a  highway  leading  into  the 
village  of  Moscow,  about  1,000  feet  away.  The  dwelling  house 
ia  occupied  all  die  year  'round  by  relatives  of  the  petitioner,  and 
natural  gas  is  required  by  them  for  both  fuel  and  lighting  pur- 
poses ;  while  in  the  various  buildings  devoted  to  tiie  care  of  stock 
and  poultry,  a  large  quantity  of  gas  would  be  used.  It  will  not 
be  seriously  questioned  but  that,  to  satisfy  all  such  requirements, 
the  petitioner  would  be  a  profitable  customer  of  a  company  having 
gas  to  seE,  and  being  fonveniently  located  for  such  service.  The 
respondent  also  raises  the  question  that,  "  under  all  the  proof  in 
this  case,  a  compliance  with  the  demand  of  the  petitioner  would 
not  be  such  a  reasonable  improvement  and  extension  of  the  works 
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*  *  *  lines,  *  *  »  and  other  reasonable  devices,  apparatus 
and  property  of  a  gaa  corporation  as  is  coDtemplatod  by  section  66 
of  tbe  Public  Service  CommiHsions  Law." 

The  Pavilion  Natural  Gas  Company  hoe  been  granted,  and  is 
now  operating  under,  two  franchisee  in  the  town  of  Leicester: 
one  granted  on  the  13th  day  of  September,  1913,  by  the  proper 
authorities  of  the  town  of  Leicester,  and  covering  all  the  highways 
in  the  rural  part  of  the  town ;  and  the  other  granted  on  the  same 
day  by  the  president  and  tniatees  of  the  village  of  Moscow,  which 
is  wholly  within  the  limits  of  the  town  of  Leicester.  This  latter 
franchise  authorizes  the  respondent,  its  successorB  and  asaigna,  "  to 
enter  upcHi  and  use  any  of  the  public  ways  and  places  in  said  vil- 
lage for  &.e  purpose  of  laying,  repairing  and  maintaining  pipes, 
mains,  branches  and  conduits  for  the  transportation  of  natural 
gas  in  the  said  village  of  Moscow,  along  all  of  the  public  streets 

*  *  *  and  places  for  the  purpose  of  laying,  repairing  and 
maintaining  any  necessary  or  proper  appliances  for  supplying 
said  village  with  natural  gas  for  heating  and  illuminating  pur- 
poses, and  the  transportation  of  gas  from  any  well  owned  *  *  * 
or  operated  by  the  Pavilion  Natural  Gas  Company,  for  any  pur- 
poses, including  the  supplying  of  the  vUla^e  of  Moscow  and  its 
inkabitanis  with  natural  gas;"  while  the  former  franchise  is  a 
sweeping  permit  from  the  town  authorities,  for  the  gas  company 
to  lay  and  maintain  its  distribution  and  transmission  lines  in  all 
the  public  places  of  the  town,  for,  after  reciting  that  the  company 
had  made  application  for  a  franchise  to  lay  and  maintain  pipes 
within  the  town  of  Leicester,  upon  any  nnd  all  of  the  highways 
and  bridges  therean,  the  resolution  of  the  town  board  and  town 
superintendent  of  highways  then  provides,  tiat  the  right  ia 
granted  and  conveyed  to  the  Pavilion  Natural  Gas  Company,  its 
successors  and  assigns,  "  to  lay,  construct  and  control  pipe  lines 
and  service  lines,  for  the  conveying  of  gas  in  said  highways  within 
the  town  of  Leicester,  and  over  and  across  nil  streams  and  bridges 
in  said  town  for  the  period  of  fifty  years,"  When  the  town  offi- 
cials granted  the  application  of  this  company  to  construct  and 
maintain  its  pipe  lines  and  service  Hn^  in  any  and  all  the  high- 
ways of  the  town,  it  is  plain  that  they  intended  to  authorize  the 
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coDBtructiou  and  operation  of  both  tranamiBsion  and  diatributioD 
Unes  throughout  Ute  towD ;  and  if  this  is  h  fair  construction  to  be 
given  to  the  language  used,  then  it  must  follow  that  the  company 
has  the  right  to  use  any  highway  for  the  purpose  of  conveying 
natural  gas  to  customers  within  the  town,  and  that  no  exception 
tan  be  made  of  the  highway  leading  to  the  prenQiees  of  the  peti- 
tion^'.  Substantially,  this  is  the  ruling  made  by  the  Commissiim 
in  March,  1916,  upon  a  preliminary  objection  raised  by  the 
respondrait  in  this  case.  At  the  time  this  objection  was  first  pre- 
sented by  counsel  for  the  gas  company,  a  brief  was  filed  with  the 
Conmussion,  and  it  was  therein  urged  that  the  franchise  through 
Leicester  was-  only  for  tranamission  of  gas  to  the  village  of  Mos- 
cow, and  that  such  franchise  would  not  have  been  sought  for  any 
odier  porpoee;  but  the  fact  remains  that  it  was  sought  for  other 
purposes,  and  was  granted  by  the  town  officers  and  accepted  by 
the  gas  company  for  the  distinct  purpose  of  constructing  and  main- 
taining service  lines  in  any  and  all  of  the  highways  of  the  town, 
and  all  this  appears  by  the  franchise  itself,  which  is  an  exhibit 
in  this  case.  Moreover,  the  respondent  is  now  maintaining  and 
operating  a  service  line  or  distribution  system  in  said  town  by  fur^ 
nishing  gas  to  users  along  the  highway  containing  its  mains;  and 
this  leads  us  to  the  consideration  of  another  provision  of  the  town 
franchise  which  has  been  the  subject  of  much  controversy 
throughout  the  trial  of  this  case. 

By  the  third  paragraph  of  the  franchise  the  respondent  "  cove> 
nants  and  agrees  to  sell  and  furnish  to  all  of  the  said  inhabitants 
of  the  town  of  Leiceeter,  in  front  of  whose  premises  such  gas 
mains  shall  be  laid,  such  gas  as  said  inhabitants  may  reqnire  for 
lighting,  heating  and  manufacturing,"  for  a  stated  price,  and  so 
long  as  the  supply  of  gas  can  be  obtained.  This  is  taken  by  the 
respondent  as  a  basis  for  the  claim  that  by  the  inehiaion  of  a  cer- 
tain class  of  the  inhabitants  who  are  to  be  favored  with  gas 
service,  it  is  intended  to  exclude  all  others.  We  are  not  in  accord 
with  this  contention.  The  language  of  the  franchise  does  not  jus^ 
tify  any  such  conclusion,  and  the  Public  Service  Commissions 
Law  would  not  permit  it.  Otherwise  it  would  be  within  the 
power  of  the  gas  company  to  discriminate  in  favor  of  or  against 
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the  inhabitants  of  the  town,  contrary  to  the  tenaa  of  the  fran- 
chise and  in  direct  violation  of  the  agreement  of  the  company.  In 
other  words,  when  the  town  authoritieB  entered  into  this  franchise- 
contract  with  the  gas' company,  th^  represented  all  the  inhab- 
itants of  the  town  with  reference  to  gas  service,  and  it  cannot  be 
that  the  respondent  has  the  power  to  break  down  public  regulation 
of  this  utility  by  merely  determining  that  it  will  not  operate  a 
service  line  except  in  sack  highways  as  it  may  arbitrarily  select, 
and  thus  deprive  other  localities  from  enjoying  like  privileges, 
who  are  able  to  diow  tiiat  their  demands  as  to  such  service  are  in 
all  respects  just  and  reasonable. 

It  appears,  therefore,  that  under  the  broad  provisions  of  the 
franchises  now  possessed  and  operated  by  the  respondent  in  the 
town  of  Leicester,  any  inhabitant  of  the  town  may  properly  ask 
for  an  extension  of  the  gas  mains  and  service  to  his  premises,  and 
it  only  remains  for  the  Commission  to  determine  the  reasonable- 
ness of  such  extension;  but  in  this  connection  we  most  also  pass 
upon  the  further  point  which  has  been  raised  by  the  respondent, 
that  this  Commission  is  without  jurisdiction  to  make  an  order 
requiring  any  extension  of  the  distribution  ^stem  of  a  gas  cMn- 
pany,  because  the  words  **  mains  "  and  "  pipes  "  are  not  included 
in  the  law  which  authorizes  the  Commission  "  to  order  reasonable 
improvements  and  extensions  of  the  woi^  lines,  conduits,  ducts 
and  other  reasonable  devices,  apparatus  and  property  of  gas  cor- 
porations;" and  the  argument  is  made  that  the  Legislature  never 
intended  that  the  mains  and  pipes  of  a  gas  company  should  be 
comprehended  by  the  language  used.  This  objection  is  so  startling 
and  novel  that  it  commands  our  particular  attention,  and  requires 
a  careful  examination  of  the  law  relating  to  the  subject,  to  the 
end  that  a  correct  ruling  may  be  made  in  this  matter,  and  that  it 
may  be  ascertained  and  definitely  determined  whether  the  estab- 
lished practice  of  this  Commission,  which  has  been  followed  for 
nearly  nine  years,  is  or  is  not  authorized  by  law. 

Section  62  of  the  Transportation  Corporations  Law  provides 
that  gas  must  be  furnished  and  mains  extended  to  premises  within 
one  hundred  feet  of  an  existing  main.  This  is  a  specific  require- 
ment for  the  exten^oii  of  mains  and  service  under  certain  oir- 
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cumstances.  This  statute  ia  eilent  as  to  any  mich  eirtension  beyond 
the  limita  of  one  hundred  feet;  and  for  any  such  additional  exten- 
sion, or  even  the  enforcement  of  the  requirement  for  extending 
one  hundred  feet,  authority  must  be  found  in  the  statute,  for  it 
vill  not  be  claimed  that  this  CommisBion  could  make  such  an 
OTder  nulesa  that  poirer  has  been  del^ated  to  it  by  the  L^slature. 
Turning  now  to  sabdivision  1  of  section  65  of  the  FuMic 
Service  Commissions  Law,  we  find  that  it  is  provided  that  "  every 
gas  corporation  *  *  *  shall  furnish  and  provide  such  service, 
instrumentalities  and  facilities  as  shall  be  safe  and  adequate  and 
in  all  respects  just  and  reasonable ;"  and  under  subdivision  2  of 
section  66  of  the  same  law,  it  is  clear  that  complete  authority 
ifl  vested  in  the  Commission  to  carry  out  the  provision  and  enforce 
the  requirements  of  section  62  of  the  Transportation  Corporations 
Law  and  subdivision  1  of  section  66  of  the  Public  Service  Com- 
missions Law ;  this  authority  is  found  in  the  provision  that  "  the 
Public  Service  Commission  has  power  to  order  reasonable  improve- 
ments and  extensions  of  the  works  •  *  *  lines,  conduits, 
•  *  *  and  other  reasonable  devices,  apparatus  and  property  of 
the  gas  corporations." 

Under  the  provisions  of  the  Transportation  Corporations  Law, 
.  the  Commission  is  no  more  limited  to  an  extension  of  one  hnn- 
dred  feet,  which  tiiat  law  requires  a  gas  company  to  make,  than 
its  jurisdiction  is  confined  to  the  few  gas  users  along  a  single  high- 
way in  which  the  gas  company  now  operates  its  franchise  in  the 
town  of  Leicester. 

The  two  situations  thus  presented  are  quite  analogous.  In  the 
case  of  an  extension  required  t^  the  Transportation  Corporaticma 
Law  to  customers  living  within  one  hundred  feet  of  an  existing 
main,  the  commission  has  the  undoubted  authority  to  order  such 
.extension  by  a  gas  company,  where  such  company  has  failed  to 
make  the  same  voluntarily,  and  this,  too,  without  any  necessity 
for  proof  as  to  the  reasonableness  of  such  extension,  because  the 
law  has  fixed  and  determined  the  rights  of  the  parties.  Likewise 
the  same  provision  of  the  Public  Service  Commisaions  Law  dele- 
gates ibe  power  to  this  Conunieeion  to  order  any  reasonable 
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improTCmeiits  and  extension  of  the  works,  lines,  apparatus  and 
property  of  a  gaa  corporation,  and  thia  would  comprehend  any 
locality  beyoud  the  one  hundred  feet  limitation;  but  in  such  a 
cstse,  it  will  be  noted,  the  extension  cannot  be  ordered  until  it  is 
found  to  be  reasonable.  This  principle  has  recently  been  declared 
by  the  Supreme  Court,  first  departmeoit,  and  must  be  deemed  the 
settled  law  of  the  state.  People  ex  rel.  N.  Y.  St  Queens  Gas  Co. 
v.  McCall,  171  App.  Div.  580. 

Under  the  terms  of  the  Leicester  franchise,  the  respondent  is 
obligated  to  fnmiah  gas  to  all  applicants  along  a  hi^way  occupied 
by  its  mains ;  but  suppose  the  company  refuses  to  give  such  service, 
then,  obviously,  it  becomes  the  duty  of  the  Commission,  if 
requested,  to  compel  such  seTvice.  These  are  servicee  which  the 
company  is  bound  to  give,  without  any  further  proof  than  that  it 
is  neglecting  to  comply  with  the  plain  provisions  of  the  franchise^ 
But  in  the  case  of  another  inhabitant  of  the  town,  like  the  peti- 
tioner, who  lives  on  a  highway  not  used  by  the  gas  company,  the 
Conmiission  la  clothed  with  the  same  power  to  order  an  extendon, 
but  with  this  difference, —  tlie  applicant  must  show  and  the  Com- 
mission must  determine  that  the  same  is,  in  all  respects,  just  and 
reasonabla  And  right  here  we  are  confronted  with  the  further 
objection  of  the  respondent  that  the  petitioner  has  not  met  the 
requirement  of  the  Public  Service  Conimis,-!ion8  Law  just  refer- 
red to,  that  the  burden  is  upon  him  to  show  that  his  request  is  a 
reasonable  one. 

It  is  true  that  before  an  order  can  be  properly  made  direct- 
ing an  extension  of  gas  mains  and  service,  such  as  the  petitioner 
requires  in  this  case,  certain  facts  must  be  presented  to  the  Com- 
mission which  fairly  satisfy  the  requirement  of  the  statute  as 
to  the  reasonableness  of  such  extension ;  and  it  may  be  stated  that 
an  applicant  is  usually  expected  to  furnish  proof  of  such  facts. 
In  the  present  case,  it  clearly  appears  from  the  petitioner's  show- 
ing that  his  farm  buildings  are  about  1,000  feet  from  the  Moscow 
distribution  system  of  the  respondent,  and  something  over  a  mile 
from  the  highway  occupied  by  the  transmission  line  of  the  com- 
pany, along  which  line  the  respondent  now  serves  its  customers 
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with  gas;  that  be  is  a  tazpajer  in  said  town  and  one  of  the  inhab- 
itantB ;  tliat  he  would  annually  use  about  seventy-five  doUarB*  worth 
of  gaa  at  the  prevailing  rate  of  forty-five  cents  per  1,000,  for 
domestic  and  other  parposes ;  that  he  has  endeavored  for  two  years 
to  obtain  gas  service  from  the  respondent,  bat  without  success ; 
that  it  would  cost  between  twelve  and  fifteen  oents  per  foot  for 
the  pipe  necessary  for  any  sudi  extension,  and  cost  about  five 
cents  per  foot  to  lay  the  same;  that  the  petitioner  is  willing  to 
pay  for  all  ditching,  laying,  and  filling,  and  all  other  necessary 
ezpenaes  in  making  the  extension  from  the  Moboow  mains,  except 
the  cost  of  the  pipe  and  other  materials ;  and  also  offers  to  bind 
himself  to  take  gas  from  the  respondent  as  above  stated  for  a 
period  of  five  years;  and  that  the  c(Hnpany  has  an  abundance  of 
gas  in  said  town. 

Apparently  the  petitioner  assumed  the  burden  thus  put  upon 
him,  and  has  willingly  borne  it,  although  it  is  believed  that  the 
load  was  not  a  particularly  heavy  one  to  carry ;  but  whether  heavy 
or  light,  and  no  matter  if  the  petitioner  stands  alone  in  making 
the  necessary  proof,  the  above  array  of  salient  facts,  which  we 
hold  have  been  suSicientlty  proved  in  this  case,  meet  the  require- 
ment of  the  statute  as  to  reasonableness  of  service,  just  as  effect- 
ively as  thou^  a  cloud  of  witnesses  and  a  flood  of  testimony  had 
been  produced,  for,  in  the  last  analysis,  it  is  the  quali^  of  evi- 
dence and  not  the  quantity,  which  determines  its  value. 

Opposition  was  made  by  the  respondent  to  any  extension  lead- 
ing out  of  the  village  of  Moscow  from  the  mains  of  the  gas  com- 
pany in  that  village,  and  it  was  claimed  that  such  extension  would 
necessarily  include  a  "  dead  end  "  to  the  main  where  such  service 
terminated;  this  appears  by  the  testimony  of  the  company's 
manager,  who  also  stated  that  in  his  opinion  such  a  condition 
would  result  in  condensation  and  other  troublea  which  would  find 
reflection  on  the  Moscow  service.  But  it  must  be  apparent,  and 
such  witness  ocmceded,  that  the  same  situation  exists  in  any 
street  of  the  village  where  an  extension  is  made  for  a  considerable 
distance  with  a  single  line  of  pipe.  This  method  is  employed  by 
gas  companies  generally,  and,  indeed,  is  used  by  the  respondent 
in  this  very  village,  but  the  Commission  has  not  been  informed 
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that  an;  trouble  eosues  from  such  practice;  and  inasmuch  as  this 
course  seems  to  be  the  proper  one  to  follow  in  casee  like  the  preeent 
one,  the  duty  would  clearly  devolve  upon  the  gas  company  to 
install  such  appliances  as  would  obviate  any  trouble. 

Under  all  the  facts  and  circumstances  of  this  case  the  Commia- 
eion  finds  and  determines : 

First.  That  under  the  provisions  of  the  franchise  from  the  town 
of  Leicester,  the  petitioner  is  entitled  to  have  service  of  natural 
gas  by  the  respondent 

Second.  That  subdivision  1  of  section  85  of  the  Public  Service 
Commigsions  Law  requires  the  respondent  to  furnish  such  service 
by  extending  its  instrumentalities  and  facilities  to  the  premises  of 
the  petitioner,  provided  it  is  found  to  be  just  and  reasonable. 

Third.  That  the  request  of  the  petitioner  herein  has  been  shown 
to  be  in  all  respects  just  and  reasonable. 

Fourth.  That  subdivision  2  of  section  66  of  the  Public  Service 
Commissions  Law  confers  upon  this  Commission  ample  authority 
to  make  an  order  requiring  the  respondent  to  extend  its  main 
and  give  such  service  to  the  petitioner. 

Fifth.  That  the  respondent  should  be  directed  to  extend  its  gas 
main  and  service  from  its  system  in  the  village  of  Moscow,  along 
the  public  highway  to  the  lands  and  premises  of  the  petitioner  in 
the  town  of  Leicester,  a  distance  of  about  1,000  feet;  such  exten- 
sion to  be  commenced  on  or  before  July  15,  1916,  and  to  be  com- 
pleted on  or  before  July  29,  1916,  —  on  condition,  however,  that 
the  petitioner  file  in  the  office  of  the  respondent  in  LeRoy,  N.  Y,, 
on  or  before  July  10,  1916,  a  written  statement  or  agreement 
whereby  the  petitioner  shall  obligate  himself,  his  succesaors  and 
assigns,  to  take  the  service  of  natural  gas  from  the  said  extended 
main  of  the  respondent  for  a  period  of  at  least  five  years,  and  pay 
therefore  the  prevailing  rate  or  price  in  the  town  of  Leicester,  and 
will  do  or  cause  to  be  done  all  work  necessary  for  such  extension, 
or  reimburse  the  respondent  for  all  expenditures  therefor,  except 
the  cost  of  pipe  and  other  materials;  and  an  order  will  be  entered 
accordingly. 

All  concur,  exiee^t  Commissioner  Carr  not  present. 
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In  the  Matter  of  the  Fnitbd  Teaotion  CoMPAnys  Proposed 
New  Passengeb  Fases  and  Chabgxs,  and  Segulations  and 
Practicee  Affecting  Such  Fares  and  Charges 

Case  No.  6363 

(Public  Service  CommiMion,  Second  Dietrirt.  June  28.  1916] 

PiopoMd  IncTUMB  of  fan  betwMn  adjacmit  dtlM  on  ceitain  Intenirbas  UaM 
operated  by  tlie  same  company  miiBt  be  ihown  to  be  jnatifled. 

UnjiMt  dlacriminatlan  cannot  be  made  between  daaiei  of  patnnu. 

Tbe  eotporatlon  piopoainK  increaaed  ratei  ahonld  afBnnatlyely  prerc  )nrttfl- 
eatlon. 

^e  United  Traction  Compuij,  operating  electric  atreet  railway!  !■ 
and  between  Albany,  Troy,  and  neighboring  communitlea,  filed  a  tariff 
increasing  the  fare  between  Albany  and  Troy  from  ten  to  fifteen  cents, 
and  increasing  fares  between  Albany,  Troy,  and  certain  intervening 
points  from  five  lo  ten  cents.  A  suspension  and  investigation  order  was 
entered  in  accordance  with  chapter  240  of  the  Laws  of  1914.  The  respond- 
ent  defended  the  proposed  increase  on  the  ground  that  its  revenues  on 
its  entire  Hystem  were  insuiTLcient  to  enable  it  to  earn  a  fair  return,  and 
that  the  selection  of  this  particular  route  for  an  increase  waa  a  mattw 
within  the  managerial  discretion  of  the  company. 

Held,  1.  That  the  respondent  failed  to  show  that  the  partienlar  line 
concerned  was  unprofitable  talcen  by  Itself  or  by  comparison  with  otber 

2.  The  evidence  disclosing  that  the  proposed  increases  would  so  operate 
as  to  impose  upon  passHigerB  on  this  line  from  two  to  three  timea  aa 
high  a  fare  as  is  impoeed  upon  passengers  upon  other  lines  of  the  eom- 
pany  for  aa  great  or  greater  distances,  a  discrimination  waa  eetabUsbed 
which  was  unlawful  unless  justified  by  the  redpondent. 

3.  That  the  respondent  failed  to  justify  such  discrimination. 

4.  It  seems  that  section  181  of  the  Railroad  Iaw,  restricting  street 
railways  from  charging  passengers  more  than  five  cents  for  a  continuous 
ride  from  point  to  point  within  the  limits  of  an  incorporated  city,  is  no 
longer  operative  where  the  street  railroad  company  can  show  that  at  the 
statutory  rate  it  is  unable  to  earn  a  fair  return. 

5.  One  elasa  of  patrons  may  not  be  eubjected  to  a  rate  in  Itself 
unreasonably  high  in  order  to  recoup  losses  sustained  In  serving  other 
classes  at  unprofitable  rates  even  if  the  unprofitable  rates  are  impoeed 
by  law. 
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H.  T.  Newcomb  and  Townwnd  K.  WelliDgton,  for  United  Trac- 
tion Compaii;. 

William  E.  Woollard,  Edwin  T.  Coffin  and  Julius  IUch,  for 
Albany  Chamber  of  Commerce. 

Albert  J.  Danaher,  Corporation  Counsel,  for  City  of  Watervliet. 

Joeepb  J.  Wallace,  for  James  C.  Fitzgerald. 

John  P.  Judge,  for  City  of  Troy. 

Edward  A.  Mealy,  for  City  of  CtAoea. 

O.  T.  Dolson,  for  Sdiuyler  Park  Improvement  Association. 

H.  J.  Goldman,  Dr.  W.  Q.  Ryon,  P.  L.  Ball,  William  J.  Thom- 
son and  Floyd  A.  Lane,  for  Menands  Improvanent  Association. 

Harry  C.  Wardell  and  Walter  M.  Bates,  for  Rensselaer  Board 
of  Trade. 

Clark  A.  Waterbury,  President  Rensselaer  Board  of  Trade. 

Prentiss  Camell,  for  Albany  Business  Collie. 

William  C.  Gloeckner,  for  residents  of  Cemetery  avenue. 

John  P.  Dormer,  for  NatioDal  League  of  Government 
Employees. 

John  H.  Reinecb,  for  Watervliet  Arsenal  employees. 

L.  D.  C.  Woodward,  for  Watervliet  Chamber  of  Commerce. 

Edward  L.  Kellogg,  John  D.  Johnson,  J.  D.  Fitzgerald,  Ger- 
tmde  H.  Wilsey,  Mrs.  William  E.  Bi^,  Mrs.  J.  N.  Van  Dycke 
and  Miss  Weare  Coffin  Little,  in  person. 

P.  C.  Dandurand,  for  Coboes  Business  Men's  Association  and 
Board  of  Trade, 
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Ibvinb,  Cwnmisaioner. —  The  United  Tractwrn  OMnpany,  oper- 
ating electric  street  railways  in  the  cities  of  Albany,  Rensselaer, 
Tpoy,  Watervliet,  and  C(^oeB,  tie  villages  of  Waterford  and  Green 
Island,  and  in  intervening  territory,  filed,  to  become  effective 
January  1,  1918,  a  tariff  (P.  S.  C,  2  N.  T.,  No.  9)  chan^ng  and 
for  the  most  part  increasing  its  ratee  between  Albany  and  Troy 
and  intermediate  points.  A  number  of  ocmplainto  having  been 
filed  with  the  Commission  an  order  was  made  Deconber  30,  1915, 
suspending  the  operation  of  the  proposed  tariff  and  for  an  investi- 
gation of  the  reasonableness  thereof. 

There  are  two  main  divisi<His  of  the  United  Traction  Company 
system :  one  embraces  the  cities  of  Albany  and  Rensselaer ;  and  the 
other  the  ci^  of  Troy  and  adjp.cent  territory,  induding  the  citiee 
of  Watervliet  and  Cohoes,  and  the  villages  of  Waterford  and 
Green  Island.  There  is  also  a  line  of  track  weet  of  the  Hndscm 
river  from  Albany  through  Watervliet  to  Troy,  and  it  is  to  thi» 
line  that  the  proposed  tariff  applies.  Cars  are  operated  fnMn  the 
Plaza  at  the  foot  of  State  street  in  Albany  northerly  to  the  (rity 
limits,  thence  to  Watervliet,  and  by  means  of  a  loop  to  and 
through  a  portion  of  the  city  oi  Troy,  the  sootheni  part  of  the  loop 
crossing  the  Hudson  river  at  Congress  street  in  Troy,  and  the 
northern  at  Green  Island.  Cars  are  also  operated  from  Albany  to 
Cohoee.  A  rate  of  five  cents  prevails  throu^out  the  city  of 
Albany,  and  passengers  are  carried  beyond  the  city  limits  to  a 
point  known  as  Schuyler  bridge  at  this  rate.  Schuyler  bridge  is 
at  or  near  the  sontJiem  boundary  of  Watervliet.  A  five-cent  fare 
also  prevails  throughout  the  Troy  division,  and  passengers  are 
carried  at  that  rate  on  the  line  in  controversy  south  to  a  point 
known  as  Garbrance  lane,  not  far  from  the  north  city  line  of 
Albany.  A  rate  of  ten  CQiti  prevails  between  points  north  of 
Schuyler  bridge  and  south  of  Garbrance  lane.  Transfers  are 
given  to  passengers  boarding  cars  south  of  Schuyler  bridge  to  any 
other  line  in  the  city  of  Albaiiy,  and  so  in  the  reverse  direction 
from  any  line  in  the  city  of  Albany  to  Schuyler  bridge.  Transfra-s 
are  given  from  any  line  in  the  Troy  division  whidi  will  carry  a 
passenger  to  Garbrance  lane,  or  frcnn  Garbrance  lane  over  any 
line  in  the  Troy  district.    A  passenger  going  in  either  directi(ni 

Goo»^lc 


118  State  Depabtubht  Rspobts 

Pablie  Service  Conuniuion,  Seoond  District 

may  avail  himaelf  of  the  initial  transfer  privil^e  and  by  payment 
of  ten  cents  additional  complete  his  joiirney  and  obtain  a  tranafear 
privil^ie  on  the  otber  diviaion. 

The  proposed  taxiff  abolishes  the  overlapping  area  between 
Qarbrance  lane  and  Schuyler  bridge  and  creates  three  ao-oalled 
zones :  one  comprising  the  city  of  Albany,  the  city  of  Rensselaer, 
and  a  short  distance  from  the  north  limits  of  Albany  to  Garbrance 
lane;  another  the  cities  of  Troy,  Watervliet,  and  Cohoea,  and  the 
villages  of  Waterford  and  Green  Island,  and  adjacent  territory; 
a  third  the  stretch  between  Schuyler  bridge  and  Garbrance  lane. 
In  each  of  these  zones  it  is  proposed  to  charge  a  fare  of  five  cents 
with  transfers  in  both  the  Albany  zone  and  tJie  Troy  zone.  The 
effect  is  to  make  the  tariff  between  Albany  and  Troy  fifteen  cents 
with  transfer  privil^cg  at  both  ends  as  against  ten  cents  with  the 
present  one  raid  transfer  privilege,  and  to  make  the  fare  betwerai 
the  intervening  zone  either  to  Albany  or  to  Troy  and  adjacent 
communities  ten  cents.  Disr^arding  the  transfer  privileges,  this 
is  an  increase  of  50  per  cent  on  the  Troy-Cohoea-Alhany  road, 
and  100  per  cent  between  either  Troy  or  Albany  and  the  intei^ 
vening  territory.  The  distance  from  the  Plaza  loop  to  Franklin 
square,  Troy,  which  may  be  taken  as  the  limit  of  the  Albany-Troy 
line,  is  seven  and  thirty-three  on-hundredths  miles.  The  distance 
between  Garbrance  lane  and  Schuyler  bridge  is  two  and  four- 
tenths  miles.  The  distance  from  the  Plaza  in  Albany  to  Gar- 
brance lane  ia  about  three  miles,  and  it  is  something  over  two  milee 
from  Schuyler  bridge  to  Troy.  From  Garbrance  lane  is  about 
three  miles,  and  it  is  something  over  two  miles  from  Schuyler 
bridge  to  Troy.  From  Garbrance  lane  north  the  line  is  through 
the  city  of  Watervliet  to  the  city  of  Troy.  From  Garbrance  lane 
south  it  is  largely  through  a  thickly  built  part  of  the  city  of 
Albany.  Between  Schuyler  bridge  and  Garbrance  lane  is  a 
thickly  peopled  district  but  the  conditions  are  hardly  urban.  The 
general  conditions  of  operation  cm  the  Albany  and  Troy  line  are 
interurbaa  rathan  than  urban. 

This  proceeding  is  governed  by  section  29  of  the  Public  Service 
Commissions  Law  aa  amended  by  chapter  240  of  the  Laws  of  1914, 
and  the  burden  of  proof  is  upon  the  carrier  to  ^ow  that  the  pro- 
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posed  increafle  in  rates  is  just  and  reasonable.  The  company  to 
sustain  this  burden  offered  voluminouB  t^timony  tending  to  show 
that,  taking  ita  sjstetn  as  an  entirety,  its  revenues  have  for  several 
years  been  decreasing  while  its  operating  expenses  has  been  rap- 
idly increasing;  that  in  1915,  while  it  had  an  operating  income  of 
$215,532.59,  there  was,  after  paying  interoat,  rents,  charges  for 
track  and  terminal  privileges,  and  hire  of  equipment,  a  deficit  of 
$219,929.39.  Deducting  from  such  deficit  the  income  received 
from  the  Hudson  Valley  Railway  Company,  owned  by  the  respon- 
dent, left  a  total  net  deficit  of  $71,596.00,  From  these  and  other 
figures  presented  it  is  contended  thai  increased  revenue  is  essential 
to  the  prosperily  of  the  company,  and  it  is  for  that  reason,  and 
that  reason  alone^  that  it  is  proposed  to  increase  the  Albany-Troy 
line  rat£fi.  It  is  estimated  thut  the  proposed  increase  will  yield 
from  $100,000  to  $104,000  per  year. 

We  quote  frtan  the  brief  of  the  company  all  that  relates  to  the 
selection  of  this  particular  schedule  as  a  means  of  increasing  the 
company's  reveaiue : 

"  It  is  submitted  that  the  reasoQableoesa  of  the  company^a  effort 
to  obtain  additional  revenue  has  been  fully  sustained.  This  being 
the  case  and  no  attempt  having  been  made  to  ^ow  that  the  partic- 
ular changes  suggested  by  the  suspended  schedule  would  produce 
unjust  discrimination,  no  suggestion  that  such  discrimination 
would  result  having  been  entered,  it  follows  that  the  particular 
adjustment  sought  is  within  l^e  reasonable  managerial  discretion. 
The  particular  changes  proposed  were  determined  upon  from  prac- 
tical considerations.  [Hewitt,  97.]  Counsel  for  protestants  ad- 
mits the  '  necessity '  of  looking  to  this  interurban  travel  for  the 
needed  additional  revenue.     [Record,  283.]  " 

We  can  not  find  that  counsel  made  such  an  admission,  but  that 
is  immaterial.  This  is  an  investigation  by  the  Commission  and 
the  Commission  is  not  bound  by  admissions  made  by  coimsel  vol- 
untarily assisting. 

Following  is  tie  testimony  of  llr.  Hewitt  referred  to:  "  Q. 
Now,  Mr.  Hewitt,  the  proposed  increase  on  the  Troy-Albany  line, 
is  this  attempt  to  increase  the  rates  the  result  of  any  scientific 
study  yoM  have  given  the  subject'*     A.  Yes,  sir.     Not  myself 
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alone,  but  others  with  me.  I  won't  Bay  Bcientific  study.  It  was  a 
practical  study.  Q.  A  practical  study  J  A.  Nothing  scientific  in- 
volved in  it  at  aU." 

This  is  as  far  as  we  can  recall  or  ascertain  from  the  record 
the  only  direct  testimony  on  the  subject.  There  is  no  evidence 
as  to  the  value  of  the  property  employed  in  the  Albany-Troy  ser- 
vice or  indeed  as  to  the  value  of  ihe  property  employed  in  the 
emtire  service  rendered  by  the  company.  There  is  no  specific  evi- 
dence as  to  the  cost  of  operation  of  the  Albany-Troy  line.  The 
audittH"  of  the  company  teetified  that  the  gross  earnings  are  pos- 
sibly greater  than  the  gross  earnings  on  other  lines.  The  accom- 
panying table  prepared  from  the  reports  of  the  company  filed  with 
the  Commission  presents  more  definite  evidence  upon  the  relative 
earnings  of  the  Albany-Troy  line  and  t^e  other  lines  of  the 
company. 

From  this  table  it  appears  that  the  revenue  per  car-mile  on  the 
Troy-Albany  lines  waa  greater  from  1910  to  1914  than  the  revenue 
per  car-mile  either  on  the  Albany  division  or  the  Troy  division. 
In  1914  and  1915  the  revenue  per  car-mile  was  ^^tly  less  on 
the  Albany-Troy  line  than  on  the  Albany  division  but  much 
greater  than  the  revenue  on  the  Troy  division.  An  inspection  of 
the  table  shows  conclusively  ihat  'he  losses,  if  any,  are  not  be- 
cause of  the  Albany-Troy  operation. 

As  to  the  cost  of  operation,  the  company  keeps  no  accounts  dis- 
tributing such  costs  among  its  different  lines  and  thero  is  there- 
fore no  specific  proof.  Cars  run  at  higher  speed  on  a  large  part 
of  the  Albany— Troy  line  than  on  other  lines.  It  may  be  assumed 
that  this  has  a  tendency  to  increase  some  operating  costs:  as  for 
power,  maintenance  of  way  and  equipment.  On  the  other  band,  a 
large  part  of  the  line  is  constructed  with  T  rails,  the  first  cost  of 
which  is  less  than  that  of  groove  tails  used  in  the  cities.  On  a 
large  part  of  the  line  there  is  no  pavement  and  no  probability  of 
paving  in  the  near  future.  The  hi^er  speed  effects  a  considera- 
ble reduction  in  platform  expense  so  that,  on  the  whole,  it  seems 
more  than  probable  that  the  operating  expense  per  cai^raile  is  less 
than  on  the  urban  lin<'s.     The  inevitable  conclusion  is  that  this 


D.qit.zeaOvGoOt^lc 


MATTiat  OF  Unitbd  Traction  Co. —  Phopo8bd  New  Fabbs  121 


I'ublic  Service  Commission,  Second  District 


route  was  not  selected  for  an  increase  of  fare  because  it  was  un- 
profitable at  present  fares  or  leas  profitable  than  other  linee. 

It  is  said  that  as  no  sng^eetion  has  been  made  that  unjust  dis- 
crimiiiation  would  result  from  the  proposed  tariff  its  establish- 
ment is  within  the  managerial  discretion  of  the  company.  In 
order  to  establish  discrimination  it  is  not  necessary  that  any  wit- 
ness should  use  the  word.  While  the  character  of  the  travel  ia 
interurban  there  are  large  numbers  of  people  living  in  the  Troy  dis- 
trict whose  business  is  in  Albany.  There  are  those  in  the  Albany 
district  whose  business  ia  in  the  Troy  district.  In  the  intervening 
zone  between  Garbrance  lane  and  Schuyler  bridge  practically  the 
entire  population  has  occasion  to  go  to  Albany  or  to  Troy  in  the 
same  manner  and  for  the  same  purposes  that  others  go  from  one 
part  of  Albany  to  another  part  of  Albany  or  from  one  part  of 
Troy  to  another  part  of  Troy.  The  evidence  as  to  the  increased 
expense  ^owa  that  they  are  very  largely  due  to  heavy  expense 
for  paving  and  r^paving  and  for  re-laying  tracks  in  Troy  and  to  a 
greater  extent  in  Albany,  In  Albany  or  in  Troy,  one,  on  a  five- 
cent  fare,  may  ride  seven  miles  without  a  transfer  and  nine  and 
twenty-four  one  hundredths  miles  in  the  same  general  direction 
with  a  transfer.  By  a  circuitous  route  it  is  possible  to  ride  ten 
and  sixty-three  one  hundredths  miles.  In  view  of  what  has  been 
^own  as  to  revenues  and  probable  expaiaes,  how  can  it  possibly 
be  contended  that  there  is  no  discrimination  in  charging  three 
times  as  much  for  a  distance  of  seven  and  three-tenths  miles 
as  is  charged  for  seven  miles  or  nine  miles  or  ten  miles,  and 
twice  as  mudi  between  tlie  Schuyler  bridge  and  Garbrance 
lane  district  and  Albany  or  Troy,  a  maximum  of  about  five 
miles,  as  is  chatted  for  those  other  distances  in  the  Albany 
district  or  the  Troy  district}  These  are  certainly  discrim- 
inations, and  if  they  are  not  unjust  discriminations  the  duty  de- 
volved upon  the  company  of  presenting  evidences  to  justify  them. 
The  record  is  absolutely  barren  of  such  evidence.  Possibly  un- 
derlying the  reason  for  selecting  this  particular  route  for  an  in- 
crease of  fares  is  the  statute  (Railroad  Iaw,  §  181)  which  on  its 
face  restricts  street  railroads  from  ohai^ng  any  passenger  more 
than  five  cents  for  a  continuous  ride  "  from  any  point  on  its  road 
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*  *  *  to  any  other  point  thereof  *  *  *  within  the  limits 
of  any  incorporated  city  or  village."  This  statute  by  its  terms 
does  not  apply  to  passengers  between  different  communities  in  the 
Troy  district  or  to  paasengers  between  Albany  and  Rensselaer. 
Moreover,  in  view  of  the  recent  decision  in  People  ex  rel.  U.  & 
D.  R  E.  Co.  V.  Pub.  Serv.  Comm.,  171  App.  Div.  607,  affd.  on 
the  opinion  of  Cochrane,  J.,  below,  218  N.  Y.  29,  it  seems  that  the 
restriction  is  no  longer  operative  in  any  case  where  a  company  can 
show  that  at  the  statutory  rate  it  is  unable  to  earn  a  fair  return. 
In  the  view  we  take  of  the  case  we  need  not  determine  whether  the 
company  has  shown  such  fact.  We  have  no  evidence  as  to  the  value 
of  its  property,  and  an  inquiry  into  its  proper  operating  expenses 
and  interest  charges  would  be  a  long  and,  in  this  case,  an  unneo- 
esaary  task.  Contestants  present  an  elaborate  argument  attacking 
the  company's  calculations  in  many  respects. 

Finally,  even  if  the  statutory  restriction  applies  and  the  com- 
pany is  not  earning  a  fair  return,  it  does  not  follow  that  tiis  in- 
crease should  be  permitted.  One  class  of  patrons  may  not  be  sub- 
jected to  a  rate  in  itself  unreasonably  high  in  order  to  recoup 
losses  sustained  in  serving  other  classes  at  unprofitable  rates.  It 
can  make  no  difference  in  this  respect  that  the  unprofitable  rate 
is  imposed  by  law.  The  company  ratber  than  its  patrons  must 
bear  the  burden  thereof.  Comparisons  are  not  of  great  value  in 
such  matters,  but  it  may  be  remarked  that  two  situations  in  the 
State  most  nearly  analogous  to  the  Albany-Troy  service  are  the 
service  given  by  the  New  York  State  Railways  betwerai  Rochester 
and  Charlotte,  and  betwewi  TItica  and  Whitesboro.  Passengers  on 
the  Rochester-Charlotte  line  may  ride  ten  and  thirty-five  one  hun- 
dredths miles  for  ten  cents.  Passengers  on  the  Utica-Whiteeboro 
line  may  ride  ten  and  thirty-nine  one  hundredths  miles  for  five 
cents.  On  the  Warren  and  Jamestown  railroad,  passengers  are 
carried  between  Frewsburg  and  Jamestown,  a  distance  of  about 
six  miles,  for  ten  cents.  Frewsbu^  is  a  small  village  and  a  large 
part  of  the  intervening  territory  is  practically  unpeopled.  If  a 
fifteen-cent  charge  between  Troy  and  Albany  would  not  be  un- 
reasonably high,  a  ten-cent  charge  is  certainly  not  unusually  low. 

Allc 
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Casb,  Commissioner  (concurring). —  I  believe  that  the  entire 
city  of  Albany  should  be  considered  as  one  zone  in  which  a  five- 
cent  fare  should  apply.  The  limit  of  this  zone  should  be  the 
northerly  boundary  of  the  city  of  Albany.  There  should  be  an 
intermediate  or  bo  called  interurban  zone  which  should  extend  from 
the  northerly  boundary  line  of  the  city  of  Albany  to  the  southerly 
boundary  line  of  the  city  of  Watervliet,  in  which  a  five-cent  fare 
should  apply.  There  should  be  another  zoue  comprising  the 
present  territory  operated  by  the  Troy  division,  namely  Troy, 
Watervliet,  Gre«i  Island,  and  Waterford,  in  which  a  five-cent  fare 
should  apply.  A  passenger  should  be  entitled  to  ride  for  ten  cents 
on  a  through  car  going  from  the  loop  or  terminal  in  the  city  of 
Aibany  to  any  point  in  Troy  reached  by  this  direct  line.  If  a  pas- 
senger desires  to  ride  from  any  point  on  the  Troy  division  and 
transfer  to  the  direct  line  and  ride  to  the  point  of  destination  of 
the  direct  line  in  the  city  of  Albany,  he  should  pay  five  cents  on 
the  Troj'  city  line  and  tan  cents  on  the  intenirban,  and  vice  versa 
with  respect  to  passengers  going  from  some  point  on  the  Albany 
division  and  transferring  to  the  interurban  line  for  Troy.  A  pas- 
senger from  the  intermediate  or  interurban  zone  so  called  should 
be  entitled  to  ride  for  five  cents  from  any  point  in  that  zone  to  any 
point  in  the  city  of  Albany  or  in  the  city  of  Troy  reached  by  tho 
direct  line,  but  should  unt  bo  entitled  to  a  free  transfer  for  this 
five-cent  fare  which  would  take  him  to  other  points  in  the  city  of 
Albany  or  to  points  on  the  Troy  division.  I  believe  that  this  is  a 
fair  arrangement  of  these  rates  and  that  it  would  not  work  any 
hardship  upon  the  public  in  iiny  respect.  I  also  believe  that  it 
would  give  the  Traction  company  a  reasonable  return  for  the 
service  which  it  performs. 

Another  thing  which  should  be  borne  in  mind  in  connection  with 
this  ease  is  that  in  the  city  of  Albany  particularly,  the  Traction 
company  is  as  a  whole  giving  more  service  than  its  earnings  justify. 
Whether  this  is  due  to  the  fact  that  it  runs  cars  on  a  close  headway 
during  the  non-msh  hours  as  well  as  during  the  rush  hours,  I  can 
not  state.  It  may  be  that  the  people  in  the  city  of  Albany  could 
get  better  service  in  the  city  of  Albany  than  they  pet  now  with  a 
considerable  less  number  of  car-miles  per  mile  of  road.    The  figures 

D.qit.zeaOvGoOt^lC' 


Statb  Dbpabtmeht  EErOHTi 


Public  Service  Comuiaaion,  Second  Dbtrict 


show  that  the  car-miles  per  mile  of  road  in  the  city  of  Albany  are 
considerably  more  than  60  per  cent  higher  than  any  other  road  in 
the  State  of  New  York  outside  of  the  metropolitan  district.  If  a 
thorough  rearrangement  of  service  could  be  made  in  the  city  of 
Albany,  it  is  possible  that  much  better  accommodations  could  be 
given  to  the  public  at  a  lower  cost  to  the  traction  company. 


In  the  Matter  of  the  Joint  Petition  of  The  Lehioh  Vallbt  Rail- 
way CoMPAHT,  Lessor,  and  Lehigh  Valley  Railroad  Company, 
Lessee,  Under  Section  56  of  the  Public  Service  Commissions 
Law,  for  Authority  to  the  Railway  Company  to  issue  $1,100,- 
000  in  Fifty-Year  6  Per  Cent  Debenture  Gold  Bonds 

Case  No.  5697 

(PubUe  Service  Commisaioa,  Second  DiBtrict,  June  28,  1914) 

ReimbuiBement  of  tbe  treuiiiy  of  one  cotpontlon  for  adTaacM  made  by  It 
to  another  corporation. 

The  Lehigh  Vallej  Railroad  Compan;^  made  certain  advances  and  is 
to  make  further  advancea  under  an  agreement  with  the  Lebi^  Valley 
Baitway  Company  for  the  purpose  of  making  additions  and  betterments 
to  the  road  and  equipment  of  the  latter  company.  The  order  herein  was 
made  upon  joint  petition.    Permieeion  granted  with  the  usual  restrictions. 

By  The  Commission. —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  followa : 

1.  That  the  Lehigh  Valley  Railway  Company  is  herel^ 
authorized  to  issue  $1,100,000  face  value  of  its  5  per  cent  fifty- 
year  debenture  gold  bonds,  which  shall  be  sold  at  a  price  not  leas 
than  the  face  value  thereof  to  give  net  proceeds  of  at  least 
$1,100,000. 

2.  That  said  bonds  of  the  face  value  of  $1,100,000  so  author^ 
ized  or  the  proceeds  thereof  to  the  amount  of  $1,100,000  fdiall  be 
used  solely  and  exclusively  for  the  reimbursement  of  the  treasury 
of  the  Lehi^  Valley  Railroad  Company  for  advances  made  and 
to  be  made  by  it  to  the  Leiiigh  Valley  Railway  Company,  for 
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additions  and  betterments  to  the  road  and  equipment  of  the  latter 
company,  as  follows: 

Advances  to  March  31,  1916 $805,208  75 

Estimated  advances  made  and  to  be  madp  lo  Jimo 

30,  1916 298,510  51 


»1,103,719  26 


Amount  nnprovided  for $3,719  26 

S.  That  if  said  bonds  of  a  total  face  value  of  $1,100,000  herein 
authorized  shall  be  sold  at  such  prices  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $1,103,719.26,  no  portion  of 
the  proceeds  of  such  sale  in  excess  of  the  Isst  aforesaid  sum  shall 
be  used  for  any  purpose  without  the  further  order  of  this  Com- 
mission. 

4.  That  none  of  the  eaid  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Lehigh  Valley  Rail- 
way Company  unless  any  such  pledge  or  hypothecation  shall  have 
been  expressly  approved  and  authorized  by  this  commission. 

5.  That  the  Lehigh  Valley  Railwey  Company  shall,  for  each 
six  months  period  ending  December  thirty-first  and  June  thirtieth, 
file,  not  more  than  thirty  days  from  the  end  of  such  period,  a  veri- 
fied report  showing: 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
Buch  period  in  accordance  with  the  authority  contained  herein  and 
the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  salet 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  The  amount  expended  of  the  proceeds  for  the  purpose  speci- 
fied herein  during  such  period,  and  stating  to  what  account  or 
accounts  such  expenditures  have  been  charged. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  berai  sold  or  disposed  of  and  the  proceeds  used  in  accord- 
ance with  the  authority  contained  herein,  and  if  during  any  period 


D.qit.zeaOvGoOt^lc 


126  Sta.tk  Depabthent  Rbports 

Publte  Servioe  CommiMion,  Second  District 

no  bonds  were  sold  or  disposed  of  or  proceeds  used,  the  report  shall 
set  forth  such  fact. 

6.  That  the  company  shall,  witiiin  thirty  days  of  the  service  of 
this  order,  advise  this  CommiBsion  whether  or  not  it  sccepta  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  ie  determined  and  stated,  that  in  the  opinion  of  this 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purpose  specified 
in  this  order,  and  that  such  purpose  is  not  in  whole  or  in  part 
reaaonably  chargeable  to  operating  expenses  or  to  income. 


In  the  Hatter  of  the  Complaint  of  Residents  of  the  City  op 
CoBNiNo,  the  Town  of  Corning  and  the  Incorporated  Village 
of  Painted  Post  against  Cosnino  and  Paistbd  Post  Stkket 
Railway,  as  to  Service  Rendered  the  Public;  and  as  to 
Transfera 

Case  No.  5181 

(PnbUc  Service  Commisaion,  Sorand  District,  June  20,  ISIO) 

Consideratioii  of  complAints  of  residents  Along  the  line  of  an  inteiurban  elec- 
tric lailioad  as  to  Improper  and  insufficient  cars  and  alao  as  to  transfers. 
The  complainants  alleged  that  the  company  operated  only  old,  dilapi- 
dated and  lealcj  cars,  and  an  insullicient  number  of  cars  and  tbat  it 
refused  transfeTB  between  the  main  line  and  the  Bridge  strMt  line  in 
the  city  of  Corning  except  at  a  certain  point  which  is  the  oonnecting 
point  or  terminal  between  the  routes  of  the  cars  running  through  the 
city  of  Coming.  The  corporation  dNiied  these  allegations.  On  the 
report  of  the  Commission's  inspector  that  ta  his  knowledge  the  compuiy 
is  doing  everything  possible  to  secure  new  cars  nnd  the  question  of 
transfers  having  Ijeen  eliminated  by  consent,  the  case  was  closed  on  Uia 
record  with  the  provision  that  it  could  be  re-opened  at  any  time  unless 
the  railroad  company  acted  in  good  faith  in  securing  new  cars. 

By  thb  Commission. —  This  case  comes  to  the  Commission  on 
the  complaint  of  many  residents  of  Coming  and  Painted  Post, 
which  municipalities  are  served  by  the  respondent ;  the  complaint 
alleges  that  the  company  operates  only  old,  dilapidated  and  leaky 
ears,  and  not  a  sufficient  number  of  cars  to  take  care  of  the  paa- 
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senger  traffic;  complamt  is  also  made  that  the  respondent  refuses 
trauafers  between  the  main  lino  and  the  Bridge  street  line,  so- 
called,  except  at  a  certain  comer  in  the  city  of  Coming,  which  is 
known  as  the  connecting  point  or  terminal  between  the  routes  of 
the  cars  running  through  the  city  of  Coming;  the  respondent 
filed  its  answer  mi  the  4th  day  of  October,  1915,  denying  the 
allegations  of  said  complaint,  and  on  the  fourth  and  twenty-second 
days  of  NoTHuber,  this  case  was  heard  by  the  Commission  in  the 
city  of  Coming,  at  which  gearings  Mr.  Guy  W.  Cheney,  of  Com- 
ing, appeared  as  the  attorney  for  the  oomplainants  herein,  and 
Mr.  Eoss  K  Lovell  of  the  firm  of  Stanchfield,  Lovell,  Falck  it 
Sayles,  of  Ebnira,  appeared  as  the  attorney  for  the  respondent; 
certain  proofs  and  proceedings  were  taken  and  had  at  said  hearing, 
whereby  it  satisfactorily  appears  that  the  respondent  operates  a 
street  surface  railroad  for  about  a  mile  and  a  half  through  all  of 
the  important  business  streets  of  the  city  of  Coming,  one  line 
ninning  from  the  center  of  the  city,  mentioned  above  as  the 
terminal  of  the  routes,  to  the  Delaware,  Lackawanna  and  Western 
Ttailroftd  station,  which  is  located  on  the  northerly  limits  of  the 
the  city,  and  the  other  branches  off  and  runs  to  the  westerly  limits 
of  the  city,  from  which  point  it  ocwtinues  for  about  a  mile  and  a 
half  to  the  village  of  Painted  Post ;  most  of  the  city  tracks  of  the 
railroad  company  have  recently  been  relaid,  and  the  same  are  in 
fairly  good  condition;  the  cars  operated  by  the  respondent,  except 
in  the  summer  time,  are  mostly  old  and  out  of  repair,  but  at  said 
hearings,  the  representatives  of  the  company  stated  that  they 
intended  to  improve  such  rolling  stock  and  purdiase  some  new 
cars ;  and  there  has  been  considerable  correspondence  between  the 
Commisison  and  the  company  concerning  such  new  cars,  and  the 
Commission  has  been  informed  .that  four  new  cars  have  been  pur- 
chased and  the  use  of  some  others  has  been  rented  fnnn  the  Elmirn 
Water,  Light  and  Railroad  Company,  in  order  to  meet  the  demands 
of  increased  travel  on  said  railroad  until  new  cars  could  be 
obtained ;  considerable  difficulty  has  been  experienced  by  the  com- 
pany in  assembling  the  various  parts  of  fluch  new  equipment. 
,  which  have  been  purchased  from  different  companies ;  and  must  be 
asaonUed  befote  delivery  to  the  respondent;  it  appears  hy  the 
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commuiiicatiotis  of  the  respondent  to  the  Commission  that  the 
trucks  for  the  fonr  new  cars  were  built  in  Philadelphia,  and  the 
wheels  and  axles  are  ready,  in  Sayre,  Penn.,  for  the  gears,  which 
are  made  by  the  General  Electric  Company  at  Schenectady  j  and 
that  when  the  geara  are  mounted  on  the  axles  they  must  he 
shipped  to  Philadelphia,  there  to  be  placed  on  the  trucks;  after 
the  trucks  are  thus  completed  they  will  have  to  be  shipped  to  the 
car  builders  and  by  them  placed  under  the  car  bodies;  such  car 
bodies  are  to  be  equipped  with  electrical  apparatus,  which  has 
been  shipped  direct  to  the  car  builders;  and  after  all  this  assem- 
bling, and  the  cars  are  completed,  the  same  will  be  shipped  to 
Coming  for  use  by  the  respondent;  a  communication  from  the 
Electric  Railroad  Inspector,  dated  June  7,  1916,  was  transmitted 
to  the  company  by  the  Commission  and  the  same  embodies  a  recom- 
mendation that  the  respondent  be  required  to  add  to  its  equipment 
and  put  in  operation  four  new  closed  cars  on  or  before  the  first 
day  of  September,  1916,  and  that  the  company  notify  this  Com- 
mission on  or  before  July  1,  1916,  whether  it  will  comply  with 
such  requirement;  on  the  12th  day  of  June,  1916,  a  communication 
was  received  from  the  general  manager  of  the  respondent,  announc- 
ing that  the  company  will  comply  with  such  recommendation  if 
it  is  physically  possible  to  do  so;  and  said  inspector  has  reported 
to  the  Commission  that,  from  his  personal  knowledge  of  the  situa- 
tion, tie  company  is  doing  eveiything  possible  towards  obtaining 
an  early  shipment  of  these  cars;  and  that,  judging  from  the 
progress  already  made,  these  four  cars  will  be  in  operation  by 
September  1,  1916. 

On  the  question  of  transfers,  it  clearly  appears  that  the  rules 
and  regulations  of  the  respondent  concerning  the  same  are  just 
and  reasonable,  and  the  attorney  for  the  complainants  at  said 
hearings  announced  that  he  would  not  press  that  part  of  the  com- 
plaint. 

It  is  therefore  ordered.  That  this  case  be  and  the  same  hereby 
is  closed  upon  the  records  of  the  Commission,  oa  condition,  how- 
ever, that  the  same  may  be  reopeoied  at  any  time  it  shall  be  made 
to  appear  that  the  respondent  is  not  acting  in  good  faith  as  to  the 
delivery  and  operation  of  said  new  oars. 
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In  the  Matter  of  Proposed  New  PAsaEnoEB  Fares  by  Various 
Common  Carriers  Subject  to  the  JuriBdietion  of  this  Com- 
miseion 

Case  No.  634S 

(Pablic  Service  Commission,  Second  District,  June  2C,  1919} 

Fnither  suapenslon  of  piopoaed  increise  of  tadfis  In  tbls  proceeding. 

Certain  increascB  witiiin  this  jurisdiction  having  been  heretofore  ordered 
suspended  until  the  first  daj  of  July,  1916,  and  it  now  appearing  that  a. 
sufficient  hearing  cannot  be  concluded  within  that  period,  the  operations 
of  BUch  tariffs  is  ordered  sOspended  until  September  30,  1916. 

By  the  CoMMiBsiow. —  It  appearing,  that  by  order  dated  the. 
22d  day  of  December,  1915,  this  Commission  entered  upon  a  hear- 
ing conceming  the  propriety  of  the  increases  in  certain  new  indi- 
vidual and  joint  fares  and  charges  applying  to  the  transportation 
of  paasengers  between  points  within  and  subject  to  its  jurisdiction 
contained  in  tariffs,  described  in  said  order,  of  carriers  or  their 
duly  authorized  agents  specifipally  named  therein  and  which  had 
been  filed  with  this  Commission  to  become  effective  January  1,  T 
and  10,  1916. 

It  further  appearing.  That  pending  such  hearing  and  decision 
the  Commission  ordered  that  the  operation  of  said  tariffs  be  sua- 
peiided,  and  that  the  use  of  said  fares  and  charges  be  deferred  upon 
traffic  subject  to  the  jurisdiction  of  this  Commission  until  the  29th 
day  of  April,  1916,  unless  otherwise  ordered  by  the  Commisison; 
and  thereafter  it  having  appeared  that  such  hearing  conld  not  be 
concluded  within  the  period  of  suspension  last  stated,  this  Com- 
mission by  its  order  of  April  twenty-fifth  last  further  suspended 
the  operation  of  said  tariffs  and  directed  that  the  use  of  eaid  fares 
and  charges  should  be  further  deferred  until  the  1st  day  of  June. 
1916,  and  1:^  order  dated  May  25,  1916,  the  Commission  further 
suspended  the  operation  of  said  tariffs  and  directed  that  the  use 
of  said  fares  and  charges  should  be  further  deferred  until  the  1st 
day  of  July,  1916,  unless  otherwise  ordered  by  the  Commission; 
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and  it  now  appearing  that  the  aforesaid  bearing  cannot  be  con- 
cluded within  the  period  of  suspension  last  above  stated ; 

It  is  ordered,  That  the  operation  of  said  tariffs  be  and  hereby 
is  further  suspended  and  the  use  of  said  fares  and  charges  be  and 
is  further  deferred  upon  traffic  subject  to  the  jurisdiction  of  the 
Public  Service  Commiseion,  Second  District,  until  the  30th  day 
of  September,  1916,  unless  otherwise  ordered  by  the  Commission ; 
this  order,  however,  does  not  concern  certain  tariffs  of  the  New 
York  Central  Railroad  Cwnpanj,  the  New  York  Central  Railroad 
Company  as  lessee,  etc.,  of  the  Weet  Shore  Railroad,  the  New 
York  Central  Railroad  Company  as  lessee,  etcL,  of  the  Boston  and 
Albany  Railroad,  and  C.  L.  Hunter,  to  the  extent  that  he  repre- 
sents as  agent  said  New  York  Central  Railroad  Cwnpany  and  said 
West  Shore  Railroad  Company,  because  by  order  of  this  Commis- 
sion dated  June  8,  1916,  all  of  said  last  specifically  mentioned 
tariffs  have  beai  directed  to  be  cancelled  on  or  before  July  1, 
1916. 

It  is  further  ordered.  That  a  copy  of  Qda  order  shall  be  filed 
with  each  of  said  tariffs  in  the  office  of  this  Conunission,  and  that 
copies  hereof  be  forthwith  served  upon  the  respondents  to  this 
proceeding. 

It  is  further  ordered,  That  xxpoa  receipt  of  this  order  by  aaid 
carriers,  respondents  to  this  proceeding,  such  carriers  or  their  duly 
authorized  ag^its  shall  publish  and  file  with  the  Commission 
proper  tariff  amendment  containing  notice  of  this  order  of  sus- 
pension and  stating  that  said  tariff  or  tariffs  are  under  snspensimi 
as  to  the  New  York  State  traffic  which  is  subject  to  the  jurisdiction 
of  the  Public  Service  Commission,  Second  District,  and  may  not  he 
applied  or  charged  until  further  notice,  or  until  September  80, 
1916,  such  tariff  amendments  to  also  refer  by  P.  S.  C. — 2  N.  Y. — 
number  or  numbers  to  the  tariff  or  tariffs  in  whidi  fares  or  diargea 
effective  during  the  period  of  further  suspension  may  be  found. 
The  title  page  of  every  audi  tariff  amendment  shall  show  issued 
date  July  1,  1916,  and  bear  notation  "Issued  to  the  pnUic  and 
the  Commission  under  order  of  the  Public  Service  Commission, 
Second  District,  State  of  New  York,  of  date  June  26th,  1916,  in 
Case  No.  fi345." 
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In  the  Matter  of  the  Application  of  the  Match  ahd  Common 
CooHciL  OF  THE  CiTT  OF  Jambstown  for  the  Elimination  of 
Certain  Grade  CrossingB  of  Highways  over  the  Trackg  of  the 
Erie  Bailroad  Company  in  said  City 

Caae  No.  1519 

(Public  Service  CominiiskiD,  Seoonil  Dixlrict,  Jal7  10,  1910) 

H»dific«tloii  of  m  fonnei  order  for  the  extaulaii  of  m  itreet  In  the  dty  of 
Jamertowti  la  nicli  muuei  u  to  pnrld«  for  lailroBd  croiainz. 

Hie  dty  of  Juneatown  on  February  28,  1016,  eubmitted  its  petition 
of  the  OomniiMioo  to  approve  a  modiflcation  ol  the  plan  of  IftyinK  out 
tlie  highwmy  tr>fflc,  routea  uid  approRche*  to  the  new  statiton  in  that  city 
•0  aa  to  aliininate  grade  croeeinga  at  Inatitulc  street,  Main  street  and 
Weet  Second  itreet,  whieb  atreet  approaches  the  Erie  Railroad  Companj 
proposM  to  build  at  Jameatowu.  Petition  granted  with  the  usual 
reatriotions. 

By  THB  Commission. —  The  oity  of  Jamestown,  by  petition 
dated  February  28,  1916,  has  asked  this  Commission  to  approve 
a  modification  of  the  plan  heretofore  approved  in  ao  far  as  it 
relates  to  the  layout  of  highway  traffic  facilities  and  approaches 
to  the  new  station,  which,  as  necessarily  incident  to  the  elimination 
of  its  grade  croesings.  at  Institnte  street.  Main  street  and  West 
Second  street,  the  Erie  Bailroad  Company  proposes  to  bnild  at 
Jamestown. 

From  testimony  taken  at  a  hearing  in  the  matter  at  Jamestown 
on  June  twenty-ninth  last,  it  appears  that  the  plans  for  the  new 
station  as  originally  prepared  by  the  railroad  were  not  satisfactory 
to  the  city,  because  under  said  plans  the  approach  from  Main 
street,  which  is  now  used  by  a  large  number  of  pedestrians  as  a 
otmvenient  way  of  access  to  the  station,  would  be  destroyed; 
besides  which  the  driveway  immediately  to  the  rear  of  the  present 
station  and  now  need  by  the  public  mainly  for  express  and  baggage 
delivery  would  be  measurably  curtailed.  It  farther  appears  that 
for  the  loss  and  eurtailment  in  acces,'^  and  hi^way  area  last  men- 
tioned the  plans  heretofore  ai^roved  provide  no  complete  compen- 
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sating  adTflnlagea,  either  in  meaiiB  of  access  to  tie  atation  or  in  the 
method  of  handling  the  sfation  biisincsa. 

According  to  a  plan  upon  which  the  changes  desired  by  the 
petitioners  are  shown,  said  plan  being  attached  to  the  petition,  the 
main  building  of  the  new  atation  is  to  extend  to  the  curb  line  of 
West  First  street  (the  street  parallel  to  the  railroad  and  passing 
in  front  of  the  existing  station)  and  this  street,  which  now  ends 
at  the  station,  is  it  be  extcuded  westerly  a  distance  of  about  290 
feet  to  a  junction  with  Washington  street  (an  existing  north  and 
south  street). 

The  plan  further  provides  for  a  pedestrian  subway  under  two 
tracks  leading  from  the  proposed  new  station  building  to  an  island 
platform  about  600  feet  long  to  be  located  between  the  second  and 
third  tracks,  a  waiting  shed,  canopy,  and  stairways  leading  to  the 
subway  being  included.  The  coat  of  this  subway,  island  platform, 
stairway,  canopy,  etc.,  and  any  and  all  expenses  connected  with 
the  constitution  thereof,  the  railroad  company  offers  to  bear,  no 
part  of  such  coat  to  be  charged  against  the  eliminaticm  account. 

To  accomplish  this  project  it  will  be  necessajy  to  acquire  land 
for  the  extension  of  West  First  street,  estimated,  inclusive  of 
any  consequential  damages,  to  cost  about  $16,000,  and  to  grade 
and  improve  said  extension  and  a  portion  of  Washington  street  at 
an  estimated  cost  of  $18,775,  less  a  ci-edit  of  $9,775,  the  estimated 
coat  of  certain  work  covered  by  the  existing  plans,  which  work 
will  not  be  required  if  the  proposed  modification  shall  be 
approved  —  reuniting  in  a  net  cost  of  $9,000  for  such  grading  and 
improvement,  making  an  estimated  total  cost  of  such  street  exten- 
sion of  $25,000, 

At  the  hearing  on  June  twenty-ninth  Samuel  A.  Carlson,  mayor, 
and  Cheston  A.  Price,  corporation  counsel,  appeared  for  the  city 
of  Jamestown;  Cyrus  E.  Jones  for  the  Furniture  Manufacturers' 
Building,  Inc.,  Fred  0.  Butler  for  the  Jamestown  Board  of  Com- 
merce; F.  O.  Anderson  for  the  Empire  Case  Company;  A.  C. 
Greenlund  for  the  Jamestown  Launch  Company,  and  Messrs. 
Jerome  B.  Fisher,  T.  H.  Burgess  and  Marion  H.  Fisher,  attoi^ 
neys,  and  R.  S.  Parsons  and  W.  H.  Brnmeld,  respectively,  chief 
engineer  and  assistant  en^neer,  for  the  Erie  Railroad  Company. 
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There  waa  no  oppoaition  to  the  changes  in  plan  (with  the  addi- 
tional expense  involved  which  would  teeult  from  such  change)  on 
the  part  of  the  railroad  ctmipany,  the  city  of  Jamestown,  or  any 
of  the  other  interested  parties  who  appeared ;  and  the  Commission 
on  July  tenth,  after  due  consideration,  has  accordingly  determined 
that  the  eztensioug  of  West  First  street  and  the  improvement  of 
said  extension  and  a  portion  of  Washington  street  as  proposed 
would  be  of  great  advantage  to  the  muuicipulity  and  compensate 
the  railroad  company  for  the  loss  of  facilities  which  it  would  suffer 
if  the  preaent  plans  should  be  carried  out;  and  that  the  incroftaed 
expense,  estimated  at  $25,000,  properly  should  be  charged  against 
the  elimination  project  imder  certain  conditions  hereinafter 
stated.    Therefore,  it  is  ordered, 

First.  That  the  order  herein  of  July  80,  1912,  be  and  it  is 
hereby  modified  to  provide  for  the  extension  of  West  First  street 
in  the  city  of  Jamestown  from  its  present  terminus  at  the  westerly 
line  of  Cherry  street  to  a  junction  with  Washington  street  upon 
an  alignment  as  shown  upon  a  plan  presented  at  the  hearing  on 
June  29th,  said  plan,  on  file  with  the  Ooramisaion,  being  entitled: 
"  Erie  Kailroad  Co.  Proposed  Improvements  at  Jamestown,  N. 
Y.  CMfice  of  Engineer  of  B.  &  B.,  Scheme  P.  2,  January,  1916, 
I.  C.  E.    Scale  20  feet,  1  inch.    Revised  June  28,  1916." 

Beginning  at  the  westerly  curb  line  of  Cherry  street,  West  First 
street  extension,  shall  be  built  on  the  following  grades :  ascending 
8  per  CMit  for  a  distance  of  about  ninety  feet;  thence  level  a  dis- 
tance of  about  fifty  feet ;  thence  ascending  4  per  cent  for  a  distance 
of  about  fifty  feet ;  thence  ascending  nine  per  cent  for  a  distance 
of  about  one  hundred  feet  to  a  point  opposite  the  easterly  curb 
line  of  Washington  street ;  thence  level  around  the  turn  into  Wash- 
ington street.  The  grade  of  Washington  street  unless  already  so 
constructed  shall  descend  to  Weet  Second  street  at  the  rate  of 
about  9  per  cent 

On  account  of  the  projected  northerly  street  line  and  the  vary- 
ing width  of  the  proposed  new  station  structure,  the  extension  of 
West  First  street  herein  provided  for  will  not  be  of  uniform  width, 
A.  concrete  sidewalk  of  at  least  ten  feet  wide  on  its  northerly  side 
and  a  sidewalk  of  similar  wi<lth  on  the  east  side  of  Washington 
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street  Bhall  be  provided,  together  with  retaining  w&lls,  railings, 
etc.,  aa  found  to  be  neceasary.  The  entire  roadway  on  Weet  First 
street  and  on  Washington  street,  to  West  Second  street  shall  be 
paved  with  brick  and  inlets,  catchbasins,  manholes,  and  other 
structures  shall  be  built  if  found  to  be  necessary  in  order  to  secure 
complete  and  rapid  disposition  of  surface  waters. 

Second,  This  order  is  made  upon  the  express  onderstanding 
that  the  total  charge  which  shall  be  made  against  the  elimination 
project  herein  for  account  of  the  improvement  provided  for  in  this 
amendatory  order  ahall  not  exceed  the  earn  of  $25,000  and  that  no 
financial  liability  or  obligation  im  account  of  the  extension  of  Weet 
First  stre^  herein  provided  for,  including  cost  of  land,  conse- 
quential damages,  grading  and  improvement  of  said  extension  and 
of  that  part  of  Washington  street  involved,  and  including  all  other 
ezpensee,  coet  and  ebargee  whatsoever,  in  excess  of  $6,360,  bmng 
its  Btatutoiy  share  (one-quarter)  of  the  herein  determined  and 
agreed  upon  cost  of  this  particular  item  of  the  eliminatioD  pro- 
ject, shall  attach  to  or  fall  upon  the  State  of  New  York,  or  shall 
be  a  charge  upon  or  be  payable  out  of  any  moneys  which  may 
have  been  or  may  be  appropriated  by  the  legislature  of  the  State 
for  the  purpose  either  of  elimination  of  grade  crossings  or  of  the 
recOTiatruetion  of  work  at  crossings  either  at  grade  or  otherwise. 
If  the  cost  of  such  extension  of  West  First  street,  etc.,  shall  exceed 
the  sum  of  $25,000,  all  of  such  excess  cost  shall  be  assumed  and 
paid  for  by  the  city  of  Jamestown,  acceptance  of  this  order  by  the 
raty  to  be  deemed  its  assumption  of  any  such  excess  cost. 

Third,  This  order  is  furthermore  expressly  conditioned  upon 
the  construction  by  the  Erie  Railroad  Company,  at  its  own  proper 
cost  and  charge,  of  a  subway  from  its  proposed  new  station  build- 
ing to  a  new  island  platform  about  600  feet  long,  together  with 
two  stairways  leading  from  said  platform  to  said  subway  and 
including  the  errction  of  canopies  and  a  waiting  shed,  all  as  more 
particularly  shown  and  designated  upon  the  plan  hereinbefore 
referred  to,  as  such  plnn  may  be  modified  before  its  final  approval 
by  this  Commission. 

Fourth.  It  is  further  expressly  provided  and  this  order  is  made 
upon  the  condition,  aseented  to  by  the  Frie  Hailroad  Company,  that 


D.qit.zeaOvGoOt^lc 


pBTirioH  OF  Town  Boaud  —  Gradb  Obosoino  138 

Public  SeiriM  GommlMion,  Scoond  Diatriet 

aaid  railroad  eompanj  makes  and  will  make  no  claim  against  tke 
State  of  New  York  and  no  charge  against  this  dimination  project 
for  damages  to  its  existing  station  building  or  station  proper^  in 
Jamestown  due  to  the  elimination  of  the  grade  crossings  invdved 
herein,  or  for  the  cost  of  the  new  station  building  which  it  proposes 
to  erect  in  connection  with  this  improvement,  which  new  station 
and  any  additional  station  facilities  not  covered  by  this  order  or 
any  order  previously  entered  hearein  which  facilities  the  railroad 
corporation  may  hereafter  determine  to  provide,  in  elaboration  of 
its  plans  for  snch  new  station,  are  to  be  made  and  provided  at  the 
B  of  said  corporation. 


In  the  Matter  (tf  the  Joint  Petition  of  the  Towir  Boabd  op  thr 
Town  of  Tobk,  LrviNasTON  County,  and  the  Dfi^warb, 
Lackawanna  ani>  Westskn  Rauaoad  Cohpant,  nnder  Sec- 
tion 91  of  the  Eailroad  Law,  as  to  the  Closing  and  Biscontin- 
uanoe  of  the  LeRoy-Alexander  Highway  Grade  CroBsing  of  the 
New  Yorit,  Lackawanna  nnd  Western  Railroad,  the  Constmo- 
tion  of  a  New  Piece  of  Highway  and  the  Diversion  of  Travel 
from  Said  Qrade  to  the  Grade  Croaaing  of  the  Fowlerville- 
Pavilion  Center  Soad 

Case  No.  5564 

(Publlo  SuTlea  CtmnniMlos,  Second  District,  Jnl^  10,  1018) 

CoBMBt  ctraii  for  tlw  dodnf  and  dUcoatianaaca  of  m  Ugliway  pada  eroHiaf 
in  the  town  of  Yotk,  LlTlngitoii  conntT' 

At  the  Linwood  itatioo  in  th«  town  of  York  and  county  of  LiyingstoD, 
two  highwoTo  are  eroBsed  I17  the  New  York,  I«dutwknnA  and  Western 
railroad  at  grade.  One  of  tliGM  bl^ways  croaaea  at  a  very  sharp  angle 
and  is  artremelr  dangerona.  It  la  proposed  to  close  thia  aroasing  and 
to  divert  the  exiating  travel  thereon  to  another  highway  known  aa  the 
Fowlerville-PaTilion  Center  road,  bj  constructing  a  new  piece  of  high- 
way; both  highwaya  to  be  re-graded.  Permisilon  granted  upon  condition 
that  the  railroad  oompanj  pay  tha  entire  coat  of  oonatruction  and  of 
■ecoriag  anj  additional  land  i 


By  the  CouMiasioN. —  In  the  town  of  York,  at  the  Linwood 
itatioD,  the  New  York,  Lackawanna  and  Western  railroad  ia 
<^x)ssed  at  grade  by  two  highways :  one  of  them,  a  north  and  south 
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highway  known  aa  the  Fowlerville-Pavilion  Center  road,  crosses 
immediately  south  of  the  atatioa;  the  other,  known  as  the  LeEoy- 
Alexander  Foad,  crosses  immediately  north  of  the  station. 

The  LeRoy-Alexander  road  crosses  the  railroad  on  a  very  sharp 
skew,  and  on  account  of  the  obstruction  to  the  view  this  crossing, 
particularly  when  appi-oaching  from  the  north,  is  dangerous.  It 
is  proposed  to  close  this  crowHing  and  divert  traffic  therefrom  to  the 
Fowlerville-Pavilion  Center  road  hy  means  of  the  construction  oi 
a  new  piece  of  highway  east  of  and  immediately  adjacent  to  the 
railroad  company's  right  of  way  line. 

It  is  further  proposed  to  enlarge  the  traveled  portion  of  the 
Fowlerville-Pavilion  Center  road  crossing  of  the  tracks  hy  mak- 
ing the  planking  over  the  two  main  tracks  of  the  railroad  not  le^s 
than  twcHty-foor  feet  in  width,  and  over  the  switch  track  located 
easterly  of  the  main  tracks  not  less  than  thirty-four  feet  in  width, 
and  to  reduce  the  grade  of  the  highway  on  the  westerly  side  of 
the  crossing  and  to  cause  gates  to  be  erected  on  each  side  thereof, 
the  same  to  be  opernted  continuously. 

A  hearing  on  this  application  was  held  by  the  Commission  at 
Buffalo  on  June  16,  1916,  at  which  Charles  B.  Sears  and  I«Roy 
Kenefick  appeared  for  both  of  the  petitioners  herein;  and  Mrs. 
Elizabeth  Chase,  an  interested  property  owner,  in  person;  at 
which  time  due  proof  of  publication  of  notice  of  this  hearing  snd 
of  personal  service  of  such  notice  on  all  interested  parties  as  pre- 
scribed by  statute  was  made.  There  was  no  serious  opposition  to 
the  granting  of  the  application,  and  the  Commission  has  accord- 
ingly determined  that  public  safety  requires  that  the  petition  be 
granted.    Therefore 

Ordered,  That  the  LeRoy-Alexander  road  grade  crossing  of  the 
New  York,  Lackawanna  and  Western  railroad  in  the  town  of 
York,  Livingston  county,  located  immediately  to  the  north  of  the 
Linwood  station,  be  closed  and  discontinued,  and  that  the  travel 
be  diverted  therefrom  to  the  Fowlerville-Pavilion  Center  road  by 
means  of  a  new  highway  to  be  constructed  ea?.t  of,  parallel  to,  and 
immediately  adjacent  to  the  railroad  company's  ri^ht  of  way  line: 
said  highway  to  be  forty-niue  and  one-half  feet  wide,  paved  with 
gravel  or  macadam  to  a  width  of  not  less  than  sixteen  feet 
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The  Fowlerville-Paviiion  Center  road  and  tlie  LeRoj-Alex«n- 
der  road  at  their  intersection  are  to  be  re-graded  and  the  grades  at 
said  intersection  reduced,  the  work  to  be  performed  in  such  manner 
as  to  provide  wide  and  easy  tuma,  aubstantiall;  as  shown  on  a  map 
hereinafter  referred  to. 

The  planning  across  the  sidetrack  is  to  bo  constructed  to  a  width 
of  not  less  than  thirty-four  feet.  The  planking  across  the  two 
main  line  tracks  is  to  be  made  of  a  width  of  not  less  than  twenty- 
four  feet,  and  gates  shall  be  erected  on  each  side  of  the  crossing,  the 
same  to  be  operated  continuously. 

That  part  of  the  LeBoy-Alezander  road  unbraced  between  the 
right  of  way  linee  of  the  railroad  is  to  be  closed  and  discontinued 
by  the  erection  of  fences  or  other  barriers  along  said  right  of  way 
lines.  The  location  of  the  new  highway  and  the  portions  of  the 
existing  highways  to  be  re-graded  as  herein  provided  are  shown 
upon  a  plan  on  file  with  this  Commission  introduced  in  the  evi- 
dence as  "  Applicants  Ex.  No.  3,"  the  map  bearing  the  following 
title: 

"  D.  L.  &  W.  R.  R,  Buffalo  Division.  Map  Showing  Land  to 
be  Acquired  for  Proposed  Change  of  Highway  at  Linwood  Station. 
Office  of  Division  Engineer,  March  8,  1016,  Buffalo,  N.  T.  Scale 
l''=30'." 

Further  ordered.  That  in  pursuance  of  its  consent  and  agree- 
ment as  stated  in  the  petition  herein,  the  New  York,  Lackawanna 
end  Western  Bailroad  Company  shall  assume,  pay,  and  di^tchai^ 
the  entire  cost  and  expense  of  the  construction  and  work  herein 
authorized  and  provided  for,  including  the  cost  of  any  lands, 
rigfatfl,  or  eaamnents  necessary  or  required  for  the  purpose  of  carry- 
ing out  the  provisions  of  this  order,  and  of  any  land  or  other  dam- 
ages whatsoever  which  may  arise  by  virtue  hereof:  this  ordev 
being  granted  upon  the  express  condition  that  no  financial  liabil- 
ity or  obligation  whatsoever  shall  attach  to  or  fall  upon  the  State 
of  New  Tork  or  the  town  of  York  on  account  of  the  acquisition  of 
lands,  rights,  or  easements  necessary  or  required,  the  construction 
and  work,  or  for  any  other  incidental  expenses  herein  authorizwl 
and  provided  for. 

The  acceptance  of  this  order  by  the  New  York,  Lackawanna 


D.qit.zeaOvGoOt^lc 


State  Department  Rxpobts 


Public  Service  Conmiiatiion,  Seoond  DiBtrict 


and  WeBtem  Railroad  Company  shall  be  deemed  as  an  undet^ 
taking  <bi  its  part  to  save  the  State  of  New  York,  this  Connaia- 
eion,  and  the  town  of  York  harmlese  from  all  coats,  expenses, 
claims,  or  deanande  whatsoever  on  account  of  this  order  and  of  any 
of  the  provisions  thereof. 


In  the  Matter  of  the  Complaiht  of  Hkbidbntb  of  Bardowia, 
KocKLAND  CouKTY,  Egainst  Wkuj,  Fakoo  &  Company  Ex- 
PBEsa,  as  to  Discontinuance  of  the  Bardonia  Express  Stati<Hi 

Case  No.  5427 
(Public  SprvicB  C'TOiniBsion,  Second  DiBtrict,  July  10,  I!)18) 


Proceeding  to  compel  tlie  Wells,  Fargo  ft  Compaity  Ezpreu  to  lo-establiih  its 
office  at  a  hamlet  In  Roddand  connty  where  Uie  company  claims  it  would 
be  compelled  to  do  business  at  a  toss. 

Certain  residents  of  Bardonia,  in  the  county  of  Rockland,  have  entered 
this  complaint  Hgainst  Wells,  Fargo  &  Company  Express  because  of  the 
recent  discontinuance  of  the  company's  office  at  that  place.  Bardonia  is 
on  the  Piedmont  branch  of  the  Erie  railroad  and  contains  only  serentj- 
three  people.  Formerly  the  express  office  was  located  in  a  general  store 
kept  by  one  DeMontreville,  where  the  railroad  station  la  also  located. 
ill.  DeMontTeville  was  formerely  the  express  agent,  working  under  a 
10  per  cent  commission  on  the  express  business  he  handled.  His  com- 
pensation OD  a  conmiiesion  bams  not  proving  satisfactory  to  him,  he 
requested  to  be  paid  on  a  monthly  basis  and  this  request  being  daiied 
he  resigned  as  agent  and  the  office  was  discontinued.  Beld,  that  it  would 
be  an  injustice  to  compel  the  express  company  to  do  budness  at  a  loss 
and  sinoa  it  was  unable  to  find  any  one  to  take  the  positioa  at  the  old 
rate,  it  was  justified  in  ceasing  operations  in  Bardonia. 

By  the  Commission. —  This  is  a  oomplaint  1^  reaidents  of  Bar- 
donia, Eockland  county,  against  Wells,  Fargo  &  Company  Ex- 
press, arising  out  of  the  recent  disoontinnance  of  an  express  sta- 
tion formerly  maintained  at  Bardonia.  Bardonia  is  a  small  com- 
munity on  the  Piedmont  branch  of  the  Erie  railroad;  its  popnlft- 
tion  is  said  to  nnmber  seventy-three  peopla  The  railroad  main- 
lains  no  regular  station  there  on  its  own  property,  but  the  gen- 
eral store  owned  by  a  Mr.  DeMontreville  is  used  as  a  railroad 
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station,  under  an  agre^nent  between  Mr.  DeMontrerille  and  the 
railroad  company.  Prior  to  February  fifth  of  thia  year  Mr.  De- 
Montreville's  store  waa  also  used  as  an  express  office  by  the  Wells, 
Fargo  Company.  Mr.  DeilontreviUe,  as  agent  of  the  express 
company,  was  paid  a  10  per  cent  ofHnmission  on  the  express  busi- 
ness he  handled.  His  compenaation  on  a  commission  basis 
amounted  to  about  fifty  dollars  or  sixty  dollars  a  year,  and  last 
winter  he  asked  that  bis  compensation  be  placed  on  a  basis  of  ten 
dollars  per  month.  This  waa  refused,  and  Mr.  DeMontreville  re- 
signed as  agent.  On  account  of  this  severance  of  relations,  there 
is  now  no  exprees  agent  at  Bardonia.  The  express  company  is 
willing  to  retain  Mr.  DeMontrerTille  in  that  capacity,  under  the 
old  arrangement,  or  are  willing  to  employ  someone  else,  but  no 
one  can  be  found  to  take  the  place.  It  appears  from  the  testi- 
mony given  at  the  hearing  in  the  case  that  the  10  per  cent  com- 
mission basis  upcm  which  Mr.  DeMontreviUe  has  heretofore  been 
compensated  is  the  usual  one  in  the  case  of  commiation  agents 
throughout  thia  express  company's  territory.  In  some  cases  less 
is  paid,  hut  never  more.  Upon  the  volume  of  exprees  business  at 
Bardonia  the  testimony  shows  that  a  substantial  loss  to  the  com- 
pany at  the  Bardonia  office  would  result  if  a  ten  dollar  monthly 
salary  was  paid  to  the  express  agent  there.  There  are  other  ex- 
press stations  near  Bardonia  —  at  Nanuet,  about  two  miles  away 
and  at  West  Nyack,  about  a  mile  and  a  half  distant 

The  principal  complainant  in  the  present  case  is  a  market  gard- 
ner  who  ships  vegetables  to  Kew  York  during  the  summer  months. 
His  place  of  business  is  about  200  feet  distant  from  Mr.  DeMont- 
reville's  store,  and  he  was  formerly  in  the  habit  of  delivering  his 
shipments  to  Mr.  DeMontreville  at  the  store,  by  wagon  or  by 
wheelbarrow.  He  now  has  to  drive  either  to  Nanuet  or  West 
Nyack,  between  both  of  which  places  and  Bardonia  tiiere  are 
good  highways. 

The  attitude  of  the  exprees  company  is  not  one  (rf  unwilling- 
ness to  maintain  an  exprees  station  at  Bardonia.  It  states  that  it 
is  willing  to  continue  the  old  arrangement  with  Mr.  DeMontre- 
ville or  to  enter  into  a  similar  arrangement  with  any  other  respon- 
sible person.    But  it  objects  to  establishing  a  different  condition  in 
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Bardonia  from  tliat  which  exists  elsewhere  throu^out  its  territory 
under  siibstantially  similar  circumstoncee. 

The  Commission  does  not  feel  that  it  would  be  justified,  in  this 
case,  in  compelling  the  express  company  to  comply  with  Mr,  De- 
Montreville's  demanda  as  to  compensation.  The  circumstances  of 
the  case  do  not  seem  to  warrant  such  a  decision  on  our  part.  It 
is,  of  course,  desirable  that  an  express  ofBoe  should,  if  possible,  be 
maintained  at  Bardonia,  and  the  Commission  feels  justified  in 
urging  upon  the  company  that  it  continue  its  efforts  to  mate  ar- 
rangements with  a  suitable  person  to  act  as  express  agent  there. 
It  does  not  feel,  however,  that  it  should  at  this  time  undertake 
to  fix  such  agent's  salary  at  a  figure  out  of  line  with  what  has 
been  the  regular  practice  of  the  company  in  all  similar  situationa 
Therefore,  it  is  hereby 

Ordered,  That  this  complaint  be,  and  the  same  hereby  is,  dis- 
missed and  that  this  case  be  closed  upon  the  records  of  the  Com- 


In  the  Matter  of  the  Petition  of  Chatham  Elbctbio  Lioht, 
Heat  and  Poweb  Compant,  Under  Section  6H  of  the  Public 
Service  Commissions  Law,  for  Permission  to  Construct  Exten- 
sions of  Its  Electric  Lines  in  Columbia  County,  and  for 
Approval  of  the  Exercise  of  Ri^ts  and  Privileges  Under  Fran- 
chises Received  from  Towns 

Case  No.  6570 

(Public  8erTice  GommiBBion,  Second  District,  July  10,  1910) 

Application  fOT  pennUsion  to  coutrnct  extension  of  tu  lines  by  an  olMtTic 
light,  beat  and  power  company  in  Tarioni  towns  in  Colnmbla  county. 

The  Chatham  Electric  Light,  Heat  and  Pov^cr  Company  asks  for  per- 
miBsioii  to  construct  in  several  towna  in  Columbia  county  electric  plants 
and  extensions  of  lines  and  for  approral  of  local  franchises  from  sneli 
towns.    Application  granted. 

By  the  Commission. —  A  petition,  under  section  68  of  the 
Public  Service  Commissions  Law  having  been  filed  with  this  Com- 
mission by  Chatham  Electric  Light,  Heat  and  Power  Company, 
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for  pennissicH]  to  conatnict  in  various  towiia  in  Columbia  county, 
electric  plants  and  extensions  of  its  lines,  and  for  approval  of  the 
exercise  of  rights  and  privileges  under  franchiseft  received  from 
the  towns ;  and  public  notice  of  the  pmidencj  of  said  petition  hav- 
ing been  published  in  various  newspapers  in  the  locality ;  and  s 
public  hearing  on  said  petition,  after  due  notice,  having  been  held 
in  Albany,  at  which  Sanford  W.  Smith  appeared  for  the  company 
and  no  one  else  appeared,  and  no  one  having  opposed  this  peti- 
tion; and  tJiis  Commission  hereby  determining  from  the  papers 
and  hearing  that  such  construction  and  exercise  of  franchises  are 
necessary  and  convenient  for  the  public  service,  it  is  ordered 

1.  That  this  Commission,  under  section  68  of  the  Public  Serv- 
ice Commissions  Law,  hereby  permits  and  approves  construction 
by  Chatham  Electric  Light,  Heat  and  Power  Company,  in  the 
porticm  of  the  town  of  Chatham,  Cohirabia  county,  in  this  sen- 
tence named,  of  an  electric  plant,  including  poles,  wires,  conduits 
and  appurtenances,  for  transmitting  and  fumiahingto  the  public 
electricity  for  li^t,  heat  or  power,  and  hereby  permits  and  ap- 
proves the  exercise  by  Chatham  Electric  Light,  Heat  and  Power 
Company  of  ri^te  and  privileges  under  a  franchise  to  use  the 
public  streets,  highways  and  public  places  in  all  that  portion  of 
the  town  of  Chatham  lying  south  of  and  east  of  the  Kinderhook 
creek,  and  also  in  all  that  territory,  a  part  of  the  said  town  of 
Chatham,  embraced  within  the  limits  of  school  district  No.  11  of 
said  town,  as  the  said  school  district  at  this  time  is  constituted, 
for  constructing  therein  poles,  wires,  craiduitB  and  appurtenances 
for  transmitting  and  furnishing  to  the  public  electricity  for  light, 
heat  or  power,  received  by  Chatham  Electric  Light,  Heat  and 
Power  Company  from  the  town  board  of  the  town  of  Chatham, 
Columbia  county,  and  concurred  in  by  the  town  superintendent 
of  hi^ways  of  said  town,  a  copy  of  which  franchise,  granted 
March  14,  1916,  by  the  town  board,  certified  by  Harry  M.  Dar- 
dess,  clert  of  said  town,  to  be  a  true  copy,  is  filed  with  this  Com- 
mission with  the  papers  in  this  case,  there  being  also  filed  with 
the  papers,  an  original  dated  March  14,  1916,  of  the  concurrence 
of  the  town  superintendent  of  highways. 

2'.  That  this  ConmiisBion,  under  section  68  of  the  Public  Service 
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CommissioDB  Law,  hereby  penoits  and  apptora  constniction  l^ 
Chatham  Electric  Li^t,  Heat  and  Power  Company,  in  the  town 
of  AnBterlitz,  Columbia  county,  of  an  electric  plant,  including 
poles,  wires,  condaits  and  appurtenances,  for  transmitting  and 
fumiBhing  to  the  public  electricity  for  light,  heat  or  power,  and 
hereby  permits  and  approves  the  exercise  by  Chatham  Electric 
Li^t,  Heat  and  Power  Company  of  rights  and  privileges  under  a 
frandiise  to  use  all  of  the  streets,  highways  and  public  places  of 
said  town  for  constructing  therein  poles,  wires,  conduits  and 
appurtenances  for  transmitting  and  furnishing  to  the  public  elec- 
tricity for  light,  beat  or  power,  received  by  Chatham  Electric 
Lig^t,  Heat  and  Power  Company  from  the  town  board  of  the 
town  of  Austerlitz,  Columbia  county,  and  concurred  in  by  the 
town  superintendent  of  highways  of  said  town,  a  copy  of  which 
franchise,  granted  August  23,  1915,  by  the  town  board,  certified 
by  D.  W.  Lasher,  ol«-k  of  said  town,  to  be  a  true  copy,  is  filed 
with  this  Commissifm  with  the  papers  in  this  case,  there  heaag 
also  filed  with  the  papers  an  original,  dated  March  16,  191S,  of 
the  concurrence  of  the  town  superintendent  of  highways. 

3.  That  this  Commission,  under  section  68  of  the  Public  Service 
Commissions  Law,  herel^  permits  and  approves  construction  by 
Chatham  Electric  Light,  Heat  and  Power  Company,  in  the  por- 
tion of  tiie  town  of  Claverack,  Columbia  county,  in  this  sentence 
named,  of  an  electric  plant,  indnding  poles,  wires,  ctmduits  and 
appurtenances,  for  transmitting  and  furnishing  to  the  public, 
electricity  for  light,  heat  or  power,  and  hereby  permits  and  ap- 
proves the  exercise  by  Chatham  Eleetrio  Light,  Heat  and  Power 
Company  of  rights  and  privileges  under  a  franchise  to  use  the 
public  streets,  highways  and  public  places  in  that  portion  of  the 
said  toiwn  of  Claverack  between  the  unincorporated  village  or 
hamlet  of  Mellenville  or  the  incorporated  village  of  Philmont,  or 
bod),  and  the  town  boundary  line  at  or  near  Tipple's  Crossing 
(so  called),  for  constructing  therein  poles,  wires,  conduits  and 
appurtenances  for  transmitting  and  furnishing  to  the  public  elec- 
tricity for  li^t,  heat  or  poww,  received  by  Chatham  Electric 
Li^t,  Heat  and  Power  Company  from  the  town  board  of  the 
town  of  Claverack,  Columbia  county,  and  concurred  in  by  the 
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town  saperintraideiit  of  liighwaTS  of  said  town,  a  copy  of  which 
franchise,  granted  December  4,  1915,  b;  the  town  board,  certified 
by  Ward  Magley,  clerk  of  eaid  town,  to  be  a  true  copy,  ia  filed 
with  this  CommisBion  with  the  papers  in  this  case,  there  being 
also  filed  with  the  papers,  an  original  dated  May  5,  1916,  of  the 
concurrence  of  the  town  superintendent  of  highways. 

4.  That  this  CommiaBion,  under  section  68  of  the  Public  Serv- 
ice Conmiiasiong  Law,  hereby  permits  and  approves  constroction 
by  Chatiiam  Electric  Light,  Heat  and  Power  Company,  in  the 
town  of  Hillsdale^  Columbia  county,  of  an  electric  plant,  indud- 
ing  poles,  wires,  conduits  and  appurtenances,  for  transmitting 
and  furnishing  to  the  public  electricity  for  light,  heat  or  power, 
and  hereby  permits  and  approves  the  exercise  by  Chatham  Elec- 
tric Lif^t,  Heat  and  Power  C<Hnpany  of  ri^ts  and  privileges 
under  a  franchise  to  use  all  of  the  streets,  highways  and  public 
places  of  said  town  for  constructing  therein  poles,  wires,  conduittt 
and  appurtenances  for  transmitting  and  furnishing  to  the  public 
dectrieity  for  li^t,  heat  or  power,  received  by  Chatham  Electric 
Light,  Heat  and  Power  Company  from  the  town  board  of  tlit- 
town  of  Hillsdale,  Columbia  county,  and  concurred  in  by  tlie 
town  superintendent  of  hi^ways  of  said  town,  a  copy  of  whicli 
franchise,  granted  October  18,  1915,  by  the  town  board,  certified 
by  Harry  D.  Cornell,  clerk  of  said  town,  to  be  a  true  copy,  is 
filed  with  this  Commission  with  the  papers  in  this  case,  there 
being  also  filed  with  the  papers  an  original,  dated  April  10,  1916, 
of  the  concnrrence  of  the  town  superintendent  of  highways. 

5.  That  this  Commission,  under  section  68  of  the  Public  Service 
Commissions  Law,  herel^  permits  aacl  approves  constmction  by 
Chatham  Electric  Light,  Heat  and  Power  Company,  in  the  por- 
tion of  the  town  of  Taghkanic,  Columbia  county,  in  this  sentence 
named,  of  an  electric  plant,  including  poles,  wires,  conduits  and 
appurtenances,  for  transmitting  and  fumishiDg  to  the  public  elec- 
tricity for  light,  heat  or  power,  and  hereby  permits  and  ippimes 
the  exercise  by  Chatham  Electric  Light,  Heat  and  Power  Company 
of  rights  and  privilcf^es  under  a  franchise  to  use  the  public  streets, 
highways  and  public  places  in  school  district  No.  1  of  the  town  of 
Taghkanic  and  joint  school  district  No.  4  of  the  towns  of  Hillsdale 
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and  Taglikunic,  for  cosstructing  therein  poles,  wires,  conduits 
and  appurtenances  for  transmitting  and  furnishing  to  the  public 
electricity  for  light,  heat  or  power,  received  by  Chatham  Electric 
Light,  Heat  and  Power  Company  from  the  town  board  of  the 
town  of  Taghkanic,  Columbia  county,  and  concurred  in  by  the 
town  super  intend  flit  of  highways  of  eaid  town,  a  copy  of  which 
franchise,  granted  November  6,  1915,  by  the  town  board,  certified 
by  A.  P.  Woodward,  clerk  of  said  town,  to  be  a  true. copy,  is  filed 
with  this  Commission  with  the  papers  in  this  case,  there  being 
also  filed  with  the  papers,  an  original  dated  April  15,  1916,  of 
the  concurrence  of  the  town  superintendent  of  highways. 

6.  That  this  Commission,  under  section  (38  of  the  Public  Serv- 
ice Commissions  Law,  hereby  permits  and  approves  construction 
by  Chatham  Electric  Li^t,  Heat  and  Power  Company,  in  the 
town  of  Copaie,  Columbia  county,  of  an  electric  plant,  including 
poles^  wir^,  conduits  and  appurtenances,  for  transmitting  and 
furnishing  to  the  public  electricity  for  light,  heat  or  power,  and 
hereby  permits  and  approves  the  exercise  by  Chatham  Electric 
Light,  Heat  and  Power  Company  of  rights  and  privil^es  under 
a  franchise  to  use  all  of  the  streets,  highways  and  public  places 
nf  said  town  for  constructing  therein  poles,  wires,  conduits  and 
appurtenances  for  transmitting  and  furnishing  to  the  public  elec- 
tricity for  light,  heat  or  power,  received  by  Chatham  Electric 
Light,  Heat  and  Power  Company  from  the  town  board  of  the 
town  of  Copake,  Columbia  county,  and  concurred  in  by  the  town 
superintendent  of  highways  of  said  town,  a  copy  of  which  fran- 
chise, granted  October  18,  1915,  by  the  town  board,  certified  by 
S.  A.  Mclntyre,  clerft  of  said  town,  to  be  a  true  copy,  is  filed  with 
this  Commission  with  the  papers  in  this  case,  there  being  also 
filed  with  the  papers  an  original,  dated  April  8,  1916,  of  the 
concurrence  of  the  town  superintendent  of  highways. 

7.  That  this  order  is  not  intended  to  and  shall  not  be  construed 
to  anthorize  any  construction  work  in  or  upon  any  state  or  county 
highway  unless  and  until  consent  to  and  approval  of  such  con- 
struction work  shall  have  first  been  duly  given  by  the  State  Com- 
mission of  Highways. 
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In  the  Matter  of  the  Petition  of  the  Town  Boabd  of  Warsaw, 
Wyoming  County,  Under  Section  62  (Now  Section  91)  of  the 
Railroad  law  for  the  Elimination  of  a  Hi^way  Grade  Cross- 
ing of  the  Erie  Railroad  Known  as  Clark's  Crossing  in  Said 
Town 

Caee  No.  277 

(Public  Service  Commisaion,  Second  District,  July  11,  1916) 

BUmiustion  of  hishwny  trade  croMiii{  on  a  blEbwar  taadlng  from  tha  TUlafe 
of  Warsaw  to  Noith  GalneavUle. 

On  June  30,  1916,  a  heariiig  was  had  in  this  matter  at  which  a  pro- 
posed method  of  eliminatinn  wu  shown.  Such  grnde  crossing  directed 
to  be  closed  and  discontinued,  traffic  to  be  diverted  therefrom  to  a  new 
overhead  croasing  to  be  constructed  300  feet  east  of  the  grade  crosBing 
now  existing. 

By  the  CoMuissiGiir. —  Under  this  petition  the  Commission 
is  asked  to  determine  that  public  safety  requires  the  abolition  of 
a  grade  crossing  locally  known  as  Clark's  crossing,  of  the  Erie 
railroad  by  a  highway  leading  from  the  village  of  Warsaw  to 
North  Gainesville,  the  highway  travel  to  be  carried  over  the  grade 
of  the  railroad  by  means  of  the  construction  of  an  overgrade  cross- 
ing and  approaches  thereto. 

A  hearing  on  this  application  was  held  by  the  Commission  at 
Buffalo  on  June  80,  1916,  at  which  W.  S.  Goninlock,  super- 
visor, and  A.  W.  Fiaher  and  H.  R.  Bristow,  members  of  the 
town  board  of  the  town  of  Warsaw ;  W.  E,  Webster,  president  of 
the  village  of  Warsaw ;  C.  H.  Greff  and  Elliott  Smith,  members  of 
the  rillage  board  of  the  village  of  Warsaw ;  and  T.  H,  Burgess, 
attorney  for  the  Erie  Railroad  Company,  appeared ;  at  which  time 
due  proof  of  publication  of  the  notice  of  this  hearing  and  of  per- 
sonal service  of  such  notice  on  all  the  interested  property  owners 
as  prescribed  by  statute  was  made,  and  at  which  a  general  plan, 
marked  "  Respondrait's  Ex.  No.  1."  was  presented  by  the  Erie 
Railroad  Company,  showing  a  proposed  method  of  elimination 
which  met  with  the  approval  of  the  Erie  Railroad  Company  and 
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the  repres^tatives  of  the  town  board.  This  plan  provides 
for  iha  cooBtruction  of  an  orergrade  crossing  at  right  an^ce  to 
the  railroad,  located  about  300  feet  east  of  the  listing  grade 
croBsing,  and  approachea  m  each  side  of  the  railroad  connecting 
with  the  existing  highway  and  a  private  drive  on  the  south  side  of 
the  tracks  leading  to  the  property  of  Frank  Wi«iwire.  The  Com- 
miasion  has  determiDed  that  the  petition  be  granted,  and  therefore 

Ordered,  That  the  grade  crossing  known  as  Clark's  crossing  of 
the  Erie  railroad  in  the  town  of  Warsaw,  Wyoming  county,  be 
closed  and  discontinued,  and  that  travel  be  diverted  therefrom  to 
a  new  overgrade  crossing  to  be  oonstnicted  at  a  point  aboat  800 
feet  easterly  of  the  existing  grade  crossing,  substantially  in  accord- 
ance with  the  plan  heretofore  referred  to  marked  "  Reapondenl^B 
Ex.  No.  1  "  and  entitled  "  Erie  R.  R.,  BufiFalo  Division.  Proposed 
Overhead  Crossing  at  Clark's  Crossing,  Warsaw,  N.  Y.  Scales 
as  shown.  M.  P.  372.21.  Jan.  26,  1916.  Office  of  Assistant 
Engineer." 

The  structure  carrying  the  hi^way  over  the  railroad  shall  be 
of  steel,  in  three  spans,  with  a  total  length  of  approximately 
ninety-four  feet,  with  its  axis  at  right  angles  to  the  alignment  of 
the  railroad  tracks.  The  bridge  is  to  have  a  solid  floor,  the  roadway 
thereon  to  be  eighteen  feet  clear  in  width,  paved  with  waterbound 
macadam  about  six  inches  thick.  The  approaches  are  to  be  built 
to  a  width  of  not  lees  than  twenty-four  feet,  and  railings  are  to 
he  constructed  thereon  at  all  points  where  the  embankment  is  two 
feet  or  more  in  h«gfat;  the  distance  between  railings  to  be  not 
leea  than  twenty-two  feet.  The  pavement  on  the  approaches  is  to 
be  of  gravel  laid  to  a  depth  of  about  six  inches  and  a  width  of 
fourteen  feet 

The  alignment  of  the  center  line  of  the  revised  highway  shall 
be  as  follows;  Banning  at  a  point  in  the  center  line  of  the  exist- 
ing highway  about  300  feet  northerly  from  the  center  of  the  exist- 
ing grade  crossing,  measured  along  the  existing  highway,  thence 
OHTving  to  the  left  (easterly)  (m  a  radius  of  about  115  feet  a 
distance  of  about  &0  feet ;  thence  tangent  to  the  above  named  curve 
a  distance  of  about  220  feet;  thence  curving  to  the  right  on  a 
radius  of  100    feet  a  distance  of  about  116  feet ;  thence  tangent 
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across  the  railroad  tracks  t»  a  junction  with  the  existing  hi^way 
on  the  Booth  aide  of  the  track. 

Beginning  at  the  point  of  diversion  on  the  north  side  of  the  rail- 
road, the  grade  on  the  revised  highway  shall  ascend  at  the  rate  of 
10  per  cent  to  the  bridge;  thence  oontinning  to  ascend  on  the 
northerly  span  at  the  rate  of  about  4  per  cent;  thence  levd  across 
the  center  span;  thence  descending  on  the  southerly  span  and 
southerly  approach  at  the  rate  of  about  3.T6  per  cent  to  an  inter- 
section with  the  existing  highway  surface  on  the  south  side  of  the 
tracks. 

The  necessary  grading  shall  be  performed  to  connect  with  the 
existing  highway  for  the  purpose  of  forming  a  connection  with 
the  private  driveway  now  leading  westerly  from  the  existing  grade 
crossing. 

The  grade  crossing  and  the  approaches  thereto  shall  be  left  open 
and  maintained  until  the  completion  and  approval  by  this  Com- 
mission of  the  work  herein  ordered,  after  which  the  grade  crossing 
shall  be  closed  hy  the  construction  of  fences  or  other  barriers  across 
the  highway. 

In  this  order  the  railroad  is  assumed  to  be  located  in  an  easterly 
and  westerly  direction. 


In  the  Matter  of  the  Petition  of  Ihtbkhational  Railway  Com- 
PANT,  Under  Section  56,  Public  Service  Commissions  Law,  for 
Authority  to  Issue  $1,175,000  in  5  Per  Cent  Bonds  Under  Its 
Refujiding  and  Improvement  Mortgage 

Case  No.  5617 

(PufaUo  Serrice  CommiBBion,  Second  District,  Julj  11,  lOIS) 

Application  by  a  railway  wmpany  for  pemiiuioii  to  lMn«  11,175,000  face  valne 
of  s  per  cent  flfty-ycai  bonda  nsdei  iti  certain  Impiavemnit  mortKage. 
Hie  original  petition  was  filed  b;  the  International  Baitway  Company 
Jnne  26,  IBIS,  and  the  report  of  the  division  of  atesm  railroads  thereon 
was  made  to  the  CommiisioD  under  date  of  June  29,  1916.  Upon  the 
petition  a  report  of  lie  company  is  hereby  authorized  to  issue  the 
bonds  as  herein  request«d,  auoh  bonds  being  under  a  certain  indonture  dated 
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November  t,  1912,  given  to  the  Bankers  Trutt  Compuiy,  m  tniatee,  tc 
Kcure  the  authorized  iasue  of  &  total  face  value  of  $1)0,000,000.  The 
tl, 176,000  of  bonds  to  be  sold  at  not  less  than  64  per  cent  of  their  face 
Talue  and  accmed  interest  to  give  net  proceeds  of  $1,016,750. 

Petition  filed  June  26,  1916. 

Beport  of  divisicm  of  steam  railroadB  dated  June  29,  1916. 

Bt  the  Commission. —  Now,  tlierefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  iDtemational  Railway  Company  is  herehy  authrai- 
ized  to  issue  $1,175,000  face  value  of  its  5  per  cent  fifty-year 
refunding  and  improvement  mortgage  gold  bonds  under  a  certain 
indenture  dated  November  1,  1912,  given  to  the  Bankers  Trust 
Company,  as  truetee,  to  secure  an  authorized  issue  of  a  total  face 
value  of  $60,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $1,175,000  shall 
be  sold  for  not  less  than  89  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  $1,045,750. 

3.  That  said  bonds  of  the  face  value  of  $1,175,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $1,045,750  shall  be  used 
solely  and  exclusively  for  the  additional  expenditures  on  the  new 
extension  of  the  railroad  of  the  petitioner  from  Buffalo  to  Niagara 
Falls  which  aggregate  $1,177,151  as  detailed  in  Exhibit  "A" 
attached  to  the  petition  filed  herein  June  26,  1916,  or  in  the  event 
of  any  necessary  change  or  changes  in  the  present  plans  of  the 
petitioner,  for  expenditures  on  account  of  such  extension  other 
than  those  limited  in  such  schedule  which  are  properly  capitaliz- 
able, in  80  far  as  the  same  may  be  applicable,  provided: 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  only  in  so  far  as  the  same  is  a  real 
increase  in  the  fixed  capital  of  the  petitioner  and  not  a  replacement 
of  any  part  of  such  fixed  capital  or  substitution  for  wasted  capital 
or  other  less  property  chargeable  to  income  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  street 
railroad  corporations  adc^ted  by  this  Commission. 

(2)  That  there  shall  be  no  diarges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  c(mstruction  tinleas 
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snch  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or,  in 
a  proper  case  where  such  servicea  may  have  been  rendered  by 
certain  of  such  officers  ae  employees,  under  an  express  assignment 
to  such  construotion  or  improvement  work, 

(3)  That  ii  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  contained,  a  sum  less  than  the 
proceeds  realized  from  the  bonds  herein  authorized,  no  portion 
of  the  proceeds  of  the  bonds  herein  authorized  over  the  actual 
proceeds  thereof  so  required  shall  be  used  for  any  purpose  with* 
out  the  further  order  of  this  Commission. 

(4)  That  the  proceeds  realized  from  the  sale  of  bonds  herein 
aathorized,  tmtil  used  for  the  authorized  purpose,  shall  be  either 
deposited  to  the  credit  of  the  company  in  a  special  bank  account 
or  otherwise  kept  s^nrately.  The  purpose  and  intent  of  this  pro- 
vision is  to  require  the  segregation  of  bond  proceeds  from  the  com- 
pany's o&er  cash  so  that  a  trial  balance  of  the  company's  accounts 
at  any  time  will  show  the  extent  to  which  its  balanoe  of  cash  is 
contracted  for  for  the  purposes  enumerated  herein  for  whi<^  the 
proceeds  of  bonds  are  authorized. 

4.  That  if  the  said  bonds  of  a  total  face  value  of  »l,175,0O0 
herein  authorized  shall  be  sold  at  such  price  as  will  enable  the 
company  to  realize  net  proceeds  of  more  than  $1,177,151  no  por- 

'  tion  of  the  proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum 
shall  be  used  for  any  purpose  without  an  express  order  of  the 
Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  International  Railway 
Company  unices  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

6.  That  the  International  Railroad  Company  shall  for  each  six 
months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  Teri- 
fied  report  showing : 

(a)  What  bonds  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein,  and 
the  date  of  snch  sale  or  disposition; 
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(b)  To  whom  gnch  bonds  were  sold; 

(c)  Wbat  prooeeds  were  realized  from  auch  sale; 

(d)  Any  otber  terms  and  conditions  of  such  sale; 

(e)  Tbe  amount  expended  in  reasoDable  detail  of  the  proceeds 
for  the  purpose  specified  herein  during  such  periods,  and  stating 
to  what  aorount  or  aocoants  such  expenditures  have  been  charged. 

(f )  A  summary  showing  the  distribution  by  prescribed  accounts 
of  the  expenditures  during  such  period. 

In  reporting  under  subdivision  (f)  of  this  clause  there  shall  be 
further  shown  the  expenditures  of  the  proceeds  of  the  bonds  herein 
authorized  to  the  beginning  of  the  period  reported  on  and  a  total 
showing  the  expenditures  to  the  end  of  the  period  together  with  a 
statemaent  of  the  balances  in  the  fixed  capital  accounts  as  of  the 
banning  and  ending  of  such  period. 

8u(^  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposetl  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  bonds  were  sold  or  disposed  of  or  proceeds  thereof 
expended  the  report  shall  set  forth  such  fact. 

1.  That  the  authority  contained  in  this  order  to  issue  bonds 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before  any 
bonds  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors  accepting  this  order  with  all  of  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  aa  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issne  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purpose  specified 
in  this  order  and  that  such  purpose  is  not  in  whole  or  in  part 
reasonably  charge.nble  to  operating  expenses  or  to  Lacomei 
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In  the  Matter  of  the  Pbtitiok  o»  Ehpibb  Coke  Compaitt,  Under 
Section  69,  of  the  Public  Service  Commiasicna  Law,  for  Aathor- 
ity  to  laauo  $90,000  in  Praterred  Capital  Stock,  and  Under 
Section  70,  of  the  Public  Service  CommiBnons  Law,  for 
AiitJiority  to  Ai^iiiire  $!t;J,700  Capital  Stock  of  the  Seneca 
Power  Corporation 

Case  No.  5595 

(Public  Service  Conunluion,  Second  District,  July  II,  191S) 

AppIlMtieii  by  Empiit  Cokt  Computy   to  acqnin  caplt*!  stock  of  Seneca 
Power  CoipoiJitioii  at  not  more  than  par  Talne  tbeteof. 

Tbe  Empire  Coke  Compaoy  authoriccd,  upon  ita  petition  Bled  June  10, 
ISIO,  to  issue  (90,000  par  value  of  its  preferred  capital  stock  to  be  used 
Bithor  for  the  purpose  of  even  exchange,  par  for  par,  for  tbe  common 
capital  atodc  of  the  Beneca  Power  Corporation  or  for  the  aale  at  not  leaa 
than  par,  the  proceeds  to  be  used  ei^ctuHively  for  the  purchase  of  the 
Senca  Power  Corporation  stock  at  par. 

By  the  C0U11188ION. —  Ordered  aa  follows: 

1.  That  the  Empire  Coke  Company  is  hereby  authorized  to 
acquire  and  hold  $93,700  par  value  of  the  common  capital  stock 
of  the  Seneca  Power  Corporation,  provided,  however,  that  tiio  cost 
to  it  of  such  stock  shall  not  be  in  excess  of  the  par  value  thereof 
aoquired. 

2.  That  the  Empire  Coke  Company  is  hereby  authorized  to 
issne  $90,000  par  value  of  its  preferred  capital  stock,  which  shall 
be  used  either  for  the  purpose  of  even  exchange  on  the  basis  of 
par  for  par  for  the  common  capital  stock  of  the  Seneca  Powea- 
Corporation  or  for  sale  at  not  less  than  its  par  value,  the  proceeds 
of  which  sale  shall  be  used  solely  and  exclusively  for  the  purchase 
of  the  common  capital  stock  of  the  Seneca  Power  Corporation  at 
its  par  valua 

.3.  That  the  Empire  Coke  Company  shall  for  each  six  months' 
period  ending  December  thirty-first  and  June  thirtieth  file  not 
more  than  thirty  days  from  the  end  of  such  period  a  verified  report 
showing : 

(a)  What  stock  has  been  exchan<!:e<l  or  sold  during  such  period 
in  accordance  with  the  authoritj;  contained  herein  and  the  dates 
of  such  exchangee  or  sales. 

D.qit.zeaOvGoOt^lc 


State  Bepabtuent  KEPOurs 


Public  Service  Commiailon,  Second  District 


(b)  With  whom  or  to  whom  such  stock  was  exchanged  or  sold. 

(c)  What  proceeds  were  realized  from  such  sales. 

(d)  Full  particulars  of  the  use  made  of  such  stock  Lf  exchanged, 
or  full  particulars  of  the  use  made  of  the  proceeds  of  all  sales  of 
such  stock. 

(e)  Any  other  terms  and  conditions  of  such  exchanges  and  sales. 
Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 

hereii)  authorized  shall  have  been  exchanged  or  sold  and  the  pro- 
ceeds thereof  disposed  of  in  accordance  with  the  authority  con- 
tained herein,  and  if  during  any  period  no  stock  was  exchanged  or 
sold  or  proceeds  thereof  expended,  the  report  shall  set  forth  such 
fact. 

4.  That  the  Empire  Coke  Company  shall  within  thirty  days  of 
the  service  of  this  ordeo-  advise  the  Commission  whether  or  not  it 
accepts  the  same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  capital  stock  herein  authorized  to  be  issued  and 
sold  is  reasonably  required  for  the  purposes  specified  in  this  order 
and  that  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  Niagara,  Lockport  and  Ontario 
Power  Company,  tinder  Section  68  of  the  Public  Service  Com- 
missions Law,  for  Permission  to  Construct  in  the  Incorporated 
Village  of  Skaneateles,  Onondaga  County,  Poles,  Wires  and 
Appurtenances  for  Transmitting  and  Furnishing  Electricity  to 
the  Village  Power  Station  Alone;  and  for  Approval  of  the 
Exercise  of  a  Franchise  Received  from  the  Village 

Caae  No.  5466 

(Public  Service  CominiBsioii,  Second  District,  July  II,  1918) 

AntbOTity  uked  for  cbaag«  of  the  lonte  of  electric  lines  In  the  village  of 
Sluuieatelei. 

An  order  was  made  by  the  CommisBion  on  April  6,  1916,  approving 

the  construction  ot  •  transmission  line  at  SluweateleB,  for. the  purpose 
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of  furuiBhing  current  to  the  vilUge  power  station  klone.  The  routes  of 
Buck  transmission  lines  having  been  changed  so  as  to  follow  other  streets 
in  that  rilUge  with  the  consent  of  the  village  trustees,  the  present  appli- 
cation, made  under  date  of  June  6,  1916,  for  approval  of  such  chnnges, 
granted  hy  the  Commission,  with  the  provision  that  no  poles,  wires  or 
other  atmctures  shall  be  placed  upon,  along  or  across  any  State  or 
conntj  Uf^wa;  without  the  consent  of  the  state  oommlasioner  of  high- 
way*. 

By  the  CoMMisaiow. —  April  6,  1916,  an  order  was  made 
herein  by  which  it  was  sought  to  approve  the  commenewnent  of 
conatructioB  of  e  traosmiasion  line  into  the  village  of  Skaneateles 
to  the  sub-station  of  the  municipal  electric  plant  for  the  purpose 
of  furnishing  current  to  the  village  power  station  &lone,  and  to 
approve  the  exercise  of  a  franchise  therefor  granted  by  the  village 
board  March  2,  1916.  A  change  having  been  made  in  the  route 
of  the  said  transmission  line  necessitating  the  use  of  other  streets 
in  said  village;  and  the  board  of  trustees  of  said  village  of 
Skaneateles  having  amended  the  aaid  franchise  under  date  of  May 
29,  3.916,  and  an  apjdication  having  been  made  to  this  Commis- 
sion under  date  of  June  8, 1916,  aaking  for  permission  to  constnie* 
under  said  amended  franchise  and  approval  thereof,  a  public  hear- 
ing  thereon  waa  held  in  the  city  of  Auburn  July  7,  1916,  at  which 
no  one  appeared  in  opposition  to  the  application.  It  appearing 
that  the  use  of  the  streets  named  in  the  amended  franchise  is  neces- 
sary for  the  construction  of  said  transmission  line,  the  ordering 
part  oif  the  order  of  this  Commission  dated  April  6,  1916,  is 
hereby  amended  to  read  as  follows : 

It  is  determined  and  stated.  That  the  construction  of  said  plant 
and  the  exercise  of  said  franchises  are  necessary  and  convenimt 
for  the  public  service  and  it  is  — 

Ordered,  1.  That  the  permission  and  approval  of  the  Commis- 
sion be  given  to  Niagara,  Lockport  and  Ontario  Power  Company, 
under  seetion  68  of  the  Public  Service  Commissions  Law,  to  con- 
struct,  maintain  and  operate  the  necessary  poles,  wires,  cables, 
appliancee  and  structures,  in,  through,  upon  and  across  the  follow- 
ing hi^ways  at  approximately  the  points  hereinafter  mentioned, 
not  for  the  purpose  of  furnishing  light  or  power  within  the  village 
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of  Skaneateles,  bnt  for  tlie  sole  purpose  of  transmitting  electric 
power  to  the  village  power  station  for  delivery  and  sale  to  the 
Tillage  of  Skaneateles  itself  for  its  municipal  plant: 
Fnmchise  of  March  2,  1916: 

Acroas  Elizabeth  street  near  its  intersection  with  Qriffin  street; 

Aeroes  Griffin  street  at  the  north  end  near  its  intersection  with 
Elizabeth  street  and  aXoag  the  easterly  side  of  Griffin  street  from 
its  interseotion  with  said  Elizabeth  street  to  a  point  just  south  of 
the  north  line  of  the  property  of  Jose[^  and  Anita  Murray ; 

Across  Eelly  street  just  southwest  of  the  southeasterly  line  of 
Skaneateles  Outlet 

Franchise  of  Maj/  29,  1916: 

AcroBS  Elizabeth  street,  near  the  division  line  between  William 
H.  Harris  and  Francis  Dickinson ; 

Along  and  across  Griffin  street  at  any  points  between  Elizabeth 
and  Hannum  streets; 

Along  and  across  Hannum  street  at  any  points  between  GrifBn 
street  and  the  southeasterly  line  of  property  owned  by  the 
Skaneatelea  Creamery  Company. 

2.  That  the  permission  and  approval  of  the  Commission  be  given 
to  said  Niagara,  Lockport  and  Ontario  Power  Company,  to  exer- 
cise the  ri^ts  and  privileges  conferred  by  said  franchises  granted 
by  the  village  board  of  the  village  of  Skaneateles  March  2,  1916, 
and  May  29,  1916,  subject,  however,  to  all  the  terms  and  c<hi- 
ditions'  thereof. 

3.  No  poles,  wires  or  other  structiires  shall  be  placed  upon, 
along,  or  across  any  state  or  county  highway  without  the  consent 
of  the  state  commissioner  of  hi^ways. 
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In  the  Matter  of  the  Petition  of  the  Long  Island  Lightihg  Com- 
pany, Under  Section  69  of  the  Public  Service  Commisaionft 
Law,  for  Authority  to  Issue  $92,000  in  5  Per  Cent  Twentj-five- 
Year  First  Mortgage  Gold  Bonds  Under  an  Existing  Mortgage, 
and  $80,000  Additional  Common  Capital  Stock 
Case  Ko.  6561 
(Public  Serrice  Commlraion,  Seoond  District,  Jnlj  11.  1910) 
AppUution  by  an  elactiic  liKbtlng  compAny  foi  antboTity  to  issue  CMtaln 
of  ita  3  pn  cant  twanty-lTv-jmar  flnt  mortCAca  bondi  for  pnipoiM 
■padfically  lat  forth. 

The  Long  Island  Lighting  Company,  under  an  Indentiire  of  March  1, 
IBII,  is  authorized  to  issue  tBZ,000  face  value  of  ita  5  per  cent  twent^- 
flve-Tear  flrat  mortgage  sinLing  fund  gold  bonds  under  a  certain  inden- 
ture of  tbat  date,  given  to  the  Uercautile  Trust  Company,  as  tnutee, 
to  secure  an  autboriiMl  Issue  of  a  total  face  value  of  «6,0D0,000.  The 
bonds  herein  authorised  shall  be  sold  for  not  Uaa  than  02  per  coot  of 
their  face  value  and  accrued  interest  to  give  net  proceeds  of  (94,640. 
The  petition  herein  was  filed  on  May  16,  1918,  and  the  report  of  the 
electrical  engineer  was  made  June  21,  1916,  and  a  memorandum  of  the 
division  of  capitalization  was  submitted  to  the  Commission  July  6,  1916. 
Permission  granted  with  tlie  ubusI  restrictions. 

Bt  thb  Cohhibsion. —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  follows ; 

1.  That  the  Long  Island  Lighting  Company  ia  hereby  authorized 
to  issue  $92,000  face  value  of  its  5  per  cent  twaity-five-year  first 
mortgage  sinking  fund  gold  bonds  under  a  certain  indenture  datad 
March  1,  1911,  given  to  the  Mercantile  Trust  Company,  as  trufltee, 
to  secore  an  authorized  issue  of  a  total  face  value  of  $6,000,000. 

2.  That  the  Long  Island  Lighting  Company  ia  hereby  author^ 
ized  to  issue  $80,000  par  value  of  its  common  capital  stock,  which 
shall  be  sold  at  a  price  not  less  than  the  par  value  thereof  to  give 
net  proceeds  of  at  least $80,000 

3.  That  said  bonds  of  the  total  face  value  of 
$92,000  shall  be  sold  for  not  less  than  92  per  cent 
of  their  face  value  and  accrued  interest  to  give  net 

proceeds  of  at  least 84,640 
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4.  That  aaid  securities  of  the  total  face  and  par  value  of 
$172,000  so  authorized  or  the  proceeds  thereof  to  the  amount  of 
$164,640  shall  be  used  solely  aud  exclusively  for  the  following 
purposes: 

(a)  For  additions  and  improvements: 

1.  Xorthport  Station $104,096  51 

2.  Northport  District,  including  four  miles  of  dis- 

tribution main  circuit,  etc 10,523  49 

3.  Sayville  District,  including  four  miles  of  distri- 

bution main  circuit,  etc 10,020  00 

As  detailed  in  Exhibit  1  of  the  petition  herein.    $124,640  00 

(b)  Working  capital 40,000  00 

$164,640  00 


in  BO  far  as  the  same  may  be  applicable,  provided : 

(1)  That  such  stock  and  bonds  or  the  proceeds  thereof  shall  he 
applied  on  sudi  new  construction  summarized  in  subdivision  (a) 
hereof  only  in  so  far  as  the  same  is  a  real  increase  in  the  fixed 
capital  of  the  petitioner  and  not  a  replacement  of  any  part  of 
such  fixed  capital  or  substitution  for  wasted  capital  or  other  loss 
properly  chargeable  to  inccHue,  in  accordance  with  the  definitions 
contained  in  the  uniform  system  of  accounts  for  electrical  corpO' 
rations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account  of 
engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employeea  of  the  corporation,  or,  in  a 
proper  case  where  such  services  may  have  been  rendered  by  certain 
of  such  officers  or  employees,  under  an  express  assignment  to  such 
construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  face  and  par  value  of  the  stock  and  bonds 
herein  authorized,  no  portion  of  the  proceeds  of  the  stock  and 
bonds  herein   authorized   over  the  actual   proceeds  thereof  so 
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required  shall  be  used  for  any  purpose  without  the  further  order 
of  this  CommisBioB. 

(4)  That  such  working  capital  shall  not  be  disbureed  by  such 
company  for  purposes  properly  chargeable  to  income,  but  shall  be 
retained  to  enable  the  company  to  carry  its  accounts  receivalile 
and  to  provide  a  snfiicient  amount  of  materials  and  supplies  to 
economically  transact  its  business. 

(5)  That  the  proceeds  realized  from  the  Bale  of  stock  and  bonds 
herein  authorized,  until  used  for  the  authorized  purposes,  shall 
be  either  deposited  to  the  credit  of  the  company  in  a  special  bank 
account  or  otherwise  kept  separately.  The  purpose  and  intent  (rf 
this  provision  is  to  require  the  segregation  of  stock  and  bond  pro- 
ceeds from  the  company's  other  cash  so  that  a  trial  balance  of  the 
company's  aceounta  at  any  time  will  show  the  extent  to  which  its 
balance  of  cash  is  contracted  for  for  the  purposes  enumerated 
herein,  for  which  the  proceeds  of  stock  and  bonds  are  authorized. 

5.  That  if  the  said  securities  of  a  total  face  and  par  value  of 
$172,000  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  more  than  $1 64,640, 
no  portifm  of  the  proceeda  of  such  sale  in  excess  of  the  last  afore- 
said sum  shall  be  used  for  any  purpose  without  the  further  order 
of  this  Commission. 

6.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Long  Island  Lighting 
Company  unless  any  such  hypothecation  or  pledge  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

7.  That  the  Long  Island  Lighting  Company  shall  for  each  six 
months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  end  of  such  period  a  veri- 
fied report  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  securities  were  sold. 

(c)  AVhat  proceeds  were  realized  from  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sala 
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(e)  The  atnoimt  expended  in  rpnsonable  dptail  of  the  proceeds 
for  the  purposes  apecifiod  herein  during  such  periods,  and  stating 
to  what  account  or  accounts  such  expenditures  have  been  charged. 

(f )  A  summary  of  the  expenditures  for  each  of  such  parposea 
during  the  period  covered  by  the  report 

(g)  A  summary  showing  the  distribution  by  accounts  provided 
in  the  uniform  system  of  accounts  of  the  expenditures  during  such 
period. 

In  reporting  under  subdivisions  (f)  and  (g)  of  tbis  clause  there 
Bhall  be  further  shown  the  expenditures  of  the  proceeds  of  securi- 
ties herein  authorized  to  the  beginning  of  the  period  reported  on 
and  a  total  showing  the  expenditures  to  the  end  of  the  period, 
ti^ther  with  a  statement  of  the  balances  In  the  fixed  capital 
accounts  as  of  the  banning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during  any 
period  no  securities  were  aold  or  disposed  of  or  proceeds  thereof 
expended  the  report  shall  set  forth  such  fact. 

8.  That  the  authority  contained  in  this  order  to  issue  securities 
is  upon  the  express  condition  tlmt  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before  any 
securities  are  issued  pursuant  hereto  and  within  thirty  days  of  the 
service  hereof,  the  same  company  shall  file  with  this  Commiflai(ai 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board  of 
directors,  accepting  this  order  with  all  its  terms  and  conditiMifl, 
and  8uch  order  shall  be  void  and  of  no  force  or  efEect  ontil  sttch 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reaeonaWy  required  for  the  pur- 
poses specified  in  this  order  and  that  such  purposes  are  not  in 
whole  or  in  part  reasonably  diargeable  to  operating  expenses  or  to 
incoma 
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In  the  Matter  of  the  Petition  of  the  Empire  Oas  akd  Electrio 
CoMPAHT  and  the  Empire  Coke  Compant  for  Authority  undrr 
Sectirai  69  of  the  Public  Service  Commissions  Law,  to  Ia'ho 
$72,000  of  their  Joint  First  Mortgage  5  per  c«it  Gold  Bonds 

C&BO  No.  4883 

(Pnblic  SerrlM  CommisMon,  Second  Diitriet,  Julj  13,  1010) 

ApFlicatioi  by  c  fu  Mui  ttlectric  lisU  company  for  pnnusiion  to  iune  5  per 
cont  thirty-year  Joint  fliat  and  rvfuding  moTtEase  gold  bonds  for  cer- 
tain ipccified  puiposos. 

On  September  14,  191S,  tlie  Empire  Qaa  and  Electric  Company  wu 
autborixed  to  issue  and  sell  at  not  less  than  86  per  cent  of  their  face 
value  972,000  face  value  of  its  6  per  cent  thirty-year  joint  and  refunding 
mortgage  gold  bonds.  These  bonds  have  been  sold  as  authorized,  but 
eipefiditurei  for  certain  purposes  have  proved  to  be  more  and  otiier 
expenditures  have  proved  to  be  less  than  those  autborlEed  in  the  original 
order,  and  this  application  is  made  for  a  redistribution  of  the  purposes 
for  which  the  security  proceeds  were  authorized,  to  agree  with  the  actual 
expenditures.  The  electrical  and  gaa  engineerH  of  the  CommisHion,  in 
their  reports  dated  March  84  and  May  10,  1910,  respectively,  recom- 
mended  that  foeh  redistribuUou  be  ordered. 

Bt  thb  Coumissioit. —  By  order  entered  herein  September  14, 
1915,  the  Empire. Gas  and  Electric  Compnny  was  authorized  to 
issue  and  sell  at  not  less  than  85  per  cent  of  their  face  value 
$72,000  face  value  of  its  5  per  cent  thirty-year  joint  first  and 
refunding  mortgage  gold  bonds  and  to  use  the  proceeds  realized 
from  the  sale  thereof  for  new  construction  as  detailed  in  Schedule 
"A"  attached  to  the  petition  filed  February  23,  1915.  From  veri- 
fied reports  filed  in  accordance  with  the  requirements  of  such 
order,  it  appears  that  all  of  the  bouds  so  authorized  have  been 
sold,  $52,000  at  86  per  cent  of  their  face  value  and  $20,000  at  90 
per  cent  of  their  face  value,  and  net  proceeds  of  $62,720  have 
been  realized.  The  petitioner  has,  however,  reported  expenditures 
in  some  instances  for  more  and  others  for  less  than  the  amounts 
specifically  authorized  in  such  order,  and  by  supplemental  petition, 
filed  January  27,  1916,  asks  for  a  redistribution  of  the  purposes 
for  wHch  the  security  proceeds  were  authorized  to  agree  with  the 
actual  expenditures.  The  supplementnl  petition  has  been  referred 
to  the  electrical  and  gas  engineers  of  the  Commission,  who  in 
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their  reports  dnted  March  24  and  May  10,  1916,  respectively, 
iwommend  that  the  desired  authority  be  granted.  Now,  there- 
fore, upon  the  foregoing  record,  ordered, 

1.  That  ordering  clauses  Nos.  2  and  3  of  the  order  heretofore 
entered  herein  on  the  14th  day  of  September,  1915,  are  hereby 
modified  and  amCDded  by  the  substitution  therefor  of  the 
following: 

2.  That  the  bonds  of  the  total  face  value  of  $72,000  so  authoi^ 
ized,  $52,000  thereof  shall  be  sold  at  86  per  cent  of  their  face 
value  and  accrued  interest,  and  $20,000  at  90  per  cent  of  their 
face  value  and  accrued  interest  to  give  net  proceeds  of  $62,720, 

3.  That  said  bonds  of  the  face  value  of  $72,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $62,720  shall  be  used 
solely  and  exclusively  for  new  conatniction  summarized  as  follows: 

Electric  Department 

Land  devoted  to  electric  operations . .  $266  93 

General  structures   1,613  76 

General  equipment -. 4,691  60 

Power  plant  buildings 763  01 

Furnaces,  boilers  and  accessories. . .  1&2  88 

Electric  generators 86  66 

Accessory  electric  power  equipment .  807  35 

Mii>cellaneous  powerplantequipm^it  80  65 

Substation  buildings   185  08 

Substation  equl[nnent   916  12 

Poles  and  fixtures 2,895  70 

Underground  conduits 217  92 

Transmission  system   6,954  51 

Distribution  system  (overhead).-'..  4,564  68 

Distribution  system  (underground)  .  6,130  58 

Line  transformers  and  devices 7,267  96 

"Electric  services 2,868  96 

Electric  meters 2,638  15 

Electric  meter  installation 35  73 

Municipal  street  lighting  system. . .  3,007  04 

Electric  laboratory  equipment 71  08 

$45,116  19 
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0<u  Department 

General  structures  $13,503  79 

General  stoie  equipment 75  46 

Workfl  and  Btation  atnictures 150  60 

Holders Ill  39 

Accessory  equipment  at  worts 960  32 

Trunk  lines  and  mains 20,401  83 

Gas  service 3,677  66 

Gas  meters 4,051  64 

Gas  meter  installation 66  09 

Gas  tools  and  implements 4  48 

Gas  laboratory  equipment 134  26 

District  steam  heating 3,859  20 

146,996  72 

$92,112  91 

Amount  unprovided  for $29,392  91 

in  eo  far  as  the  same  may  be  applicable,  provided : 

(a)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied  on 
such  new  construction  only  in  so  far  as  the  same  is  a  real  increase 
in  the  fixed  capital  of  the  petitioner  and  not  a  replacemoit  of  any 
part  of  such  fixed  capital  or  substitution  for  wasted  capital  or 
other  lees  properly  chargeable  to  income,  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  elec- 
trical and  gas  corporations  adopted  by  this  Commission. 

(b)  That  there  shall  not  be  ezpraded  for  any  of  such  purposes 
a  sum  in  ezcesa  of  the  amount  set  opposite  such  purpose. 

(c)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  service,  engineering,  supervision,  or  other  items  of  like  nature, 
in  connection  with  such  construction,  except  in  so  far  as  the  same 
shall  be  performed  by  other  than  the  regular  officers  and  employees 
of  the  company,  or  by  such  ofiScers  and  employees  who  have  been 
especially  assigned  to  such  construction  work.  No  allowance  is 
included  herein,  nor  shall  the  proceeds  herein  authorized  be 
expended  for  incidental  services  of  the  officers  and  employees  of 


Statk  Dkpt.  Beft. —  Vol.  9 


D.qit.zeaOvGoOt^lc 


State  Dbpabtmbht  Repobts 


Public  Service  CommisBion,  Second  District 


the  petitioner,  nor  for  the  payment  of  any  arbitrary  percentage 
of  operating  expenses  or  income  charges  to  cover  the  petitioner's 
estimate  of  the  elements  of  the  cost  of  such  projects  not  diarged 
originally  to  fixed  capital,  but  made  to  operating  expenses  as  had 
been  its  custom  to  December  31,  1913,  and  to  that  date  allowed 
by  this  Commission  on  the  express  condition  that  the  petitioner 
discontinue  the  mating  of  such  charges  since  that  date  and  base 
fixed  capital  charges  only  on  direct  costs  properly  substantiated. 

(d)  That  if  there  sliall  be  required  for  any  of  the  aforeeaid  pur- 
poses, subject  to  the  limitations  herein  contained,  a  sum  less  than 
the  amount  set  opposite  thereto,  no  portion  of  said  amount  over 
the  actual  cost  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  this 
Commission  the  use  of  the  proceeds  of  bonds  heretofore  authorized 
and  partially  issued  is  reasonably  required  for  the  purposes  speci- 
fied in  this  order  and  that  such' purposes  are  not  in  whole  or  in 
part  reasonably  cha^eable  to  operating  expenses  or  to  income. 


In  the  Matter  of  the  Petition  of  Silver  Creek  Electric  Com- 
pany, under  Section  69  of  the  Public  Service  Commissions 
Law,  for  Authority  to  Issue  $1,000  in  5  Per  Cent  Forty- 
Tear  Gold'  Bonds  under  an  Existing  First  Mortgage  for 
$150,000 

Case  No.  5581 

(Public  Serrlw  Commlawon,  Second  Diitrict,  July  IS,  191«) 

PwniiMioo  £Tant«d  t«  «a  el«ctilG  plant  to  Imo*  certAln  bonOa  tmder  an 
eziatliiK  fiiBt  mottfagc. 

The  petition  herein  was  filed  with  the  CommiBalon  oa  Hay  26,  191tl. 
referred  to  the  electrical  engineer,  who  reported  thereon  June  29,  1916. 
From  the  petition  and  the  report  it  appeared  that  a  6  per  cent  forty- 
year  flrat  mortgage  gold  bond  issue  existed  under  a  certain  indenture 
dated  May  1,  1916,  given  to  the  Fidelity  Truet  Company  of  Buffalo,  aa 
trustee,  to  secure  an  authorized  issue  of  a  total  face  value  of  $160,000. 
The  present  application  ie  for  authority  to  issue  (7,000  face  value 
of  theae  gold  bonds  under  tbe  esiating  mortgage.  Permission  granted 
with  the  uBual  reatrlctionB. 
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Bt  the  CoMMiRaioN. —  1.  That  the  Silver  Creek  Electric 
Company  ia  hereby  awthorized  to  issue  $T,000  face  value  of  its 
5  per  cent  forty  year  first  mortgage  gold  bonds  under  a  certain 
indenture  dated  May  1,  1916,  given  to  the  Fidelity  Trust  Com- 
pany of  Buffalo,  as  trustee,  to  secure  an  authorized  issue  of  n 
total  face  value  of  $150,000. 

2.  That  said  bonds  of  the  total  face  value  of  $7,000  shall  be 
sold  for  not  lees  than  80  per  cent  of  their  face  valne  and  accrued 
interest  to  give  net  proceeds  of  at  least  $5,600. 

3.  That  said  bonds  of  the  face  value  of  $7,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $5,000  shall  be  used  solely 
and  exclusively  for  the  construction  of  a  street  Hating  system 
in  the  village  of  Silver  Creek,  N,  Y.,  as  detailed  in  Exhibit  "A" 
of  the  petition  herein,  $7,008.12.  Amount  unprovided  for, 
$1,408.12,  in  so  far  aa  the  same  may  be  applicable,  provided: 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applip<l 
on  such  new  construction  sonmiarized  above  only  in  so  far  as  the 
same  is  a  real  increase  in  the  fixed  capital  of  the  petitioner  and 
not  a  replacement  of  any  part  of  such  fixed  capital  or  substitution 
for  wasted  capital  or  other  loss  properly  chargeable  to  income,  in 
accordance  with  the  definitions  contained  in  the  uniform  system 
of  accounts  for  electrical  corporations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  chaises  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or, 
in  a  proper  case  where  such  services  may  have  been  rendered  by 
certain  of  such  officers  and  employees  under  an  express  assignment 
to  such  conatniction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purpose, 
subject  to  the  limitations  herein  contained,  a  sum  lees  than  an 
amount  equal  to  the  face  value  of  the  bonds  herein  authorized, 
no  portion  of  the  proceeds  of  the  bonds  herein  authorized  over 
the  actual  proceeds  thereof  so  required  shall  be  used  for  any  pur- 
pose without  the  further  order  of  this  Commission. 

(4)  That  the  unit  prices  contained  in  Exhibit  "A"  of  the  peti- 
tion are  not  intended  to  be  and  must  not  be  construed  by  the 
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petitioner  aa  having  been  detenniiied  upon  bj  this  CkKtimission 
as  the  aetual  cost  of  Uie  property  and  work  to  be  aoqnired  and 
done  and  thus  properly  chargeable  to  fixed  capital,  hut  are 
int^ided  and  shall  be  construed  only  to  be  a  present  estimate  of  the 
probable  cost  oS  such  property  and  work,  the  actual  cost  of  which 
most  be  actual  expenditures  made  as  defined  by  the  Commission's 
uniform  system  of  accounts  for  electrical  corporations. 

(5)  That  the  proceeds  realized  from  the  sole  of  bonds  herein 
authorized,  until  used  for  the  autiiorized  purposes,  ahall  be  either 
deposited  to  the  credit  of  the  Company  in  a  special  bonk  account 
or  otherwise  kept  s^mrately.  The  purpose  and  intent  of  this 
provision  is  to  require  the  segregation  of  bond  proceeds  frcnn  the 
company's  other  cosh  so  that  a  trial  balance  of  the  company's 
ai%ounts  at  any  time  will  show  the  extent  to  which  its  balance 
of  cash  is  contracted  for  for  the  purposes  enumerated  h«rMn  for 
which  the  proceeds  of  bonds  are  authorieed. 

4.  That  if  the  said  bonds  of  a  total  face  value  of  $7,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $7,008.12,  no  porti(m  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  be 
need  for  any  purpose  without  the  further  order  of  this  CcHnmission. 

5.  That  none  of  the  said  bcmda  herein  authorized  shall  be 
hypotliecat<Nl  or  pledged  as  collateral  by  the  Silver  Creek  Electric 
Company  unleea  any  such  hypothecation  or  pledge  shall  have 
been  expressly  approved  and  authorized  by  this  Commission. 

6.  That  the  Silver  Creek  Electric  Cmnpany  shall  for  each  six 
months  period  ending  December  thir^-first  and  June  thirtieth 
file  not  more  than  thirty  days  from  the  mid  of  saoh  period  a 
verified  report  showing: 

(a)  What  bonds  have  been  B<dd  (w  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  t)ie  date  of  such  sale  or  dispositioD. 

(b)  To  whom  such  bonds  were  sold. 

(c)  What  proceeds  were  realized  from  such  sala 

(d)  Any  other  terms  and  conditions  of  such  salft 

(e)  The  amount  expended  in  reasonable  detail  of  the  proceeds 
for  the  purpose  specified  herein  during  such  period  and  stating 
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to  what  account  op  acooimts  auch  eapeadituree  have  been 
charged. 

(f)  A  aummary  ahowing  expenditures  during  such  period  by 
the  prescribed  accounts. 

In  reporting  under  aubdivisiou  (f)  c^  this  clauae  there  shall 
be  further  shown  the  expemditurea  of  the  proceeds  of  the  bonds 
herein  authorized  to  the  beginning  of  the  period  reported  on  and 
a  total  lowing  the  expenditures  to  the  end  of  the  period,  together 
with  a  statement  of  the  balances  in  the  fixed  capital  accounts 
aa  of  the  beginning  and  aiding  of  such  period. 

Such  reports  ahall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  diaposed  oi  and  the  proceeds  expended 
in  accordance  with  the  authori^  c<mtained  herein  and  if  during 
any  period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 

7.  That  the  authority  contained  in  this  order  to  issue  bonds 
is  upon  the  express  condition  that  the  petitioner  accepts  and 
flgreee  to  comply  in  good  faith  witii  the  provisions  hereof  and 
before  any  bonds  are  issued  pursuant  hereto  and  within  thirty 
days  of  the  service  hereof,  the  said  company  shall  file  with  this 
CtHnmiaaion  a  satisfactory  verified  atipulaticm,  duly  authorized 
by  its  board  of  directors,  accepting  this  order  with  all  its  terms 
and  conditions,  and  such  order  ahall  be  void  and  of  no  force  or 
effect  until  such   stipulation   shall  have  been   filed  aa   required 


Finally,  it  ia  determined  and  stated.  That  in  the  opinion  of 
this  Commissi(Hi  the  money  to  be  procured  by  the  issue  of  said 
bonds  herein  authorized  ie  reasonably  required  for  the  purpose 
specified  in  this  order  and  that  such  purpose  is  not  in  whole  or 
in  part  reasonably  chargeable  to  operating  expenses  or  to  lui-ome. 
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In  the  Matter  of  the  Joint  Petition  of  Fred  Sphaodb  and  James- 
town Lighting  and  Power  Company,  under  Sectioa  70  of 
the  Public  Service  Commissions  Law,  for  Consent  to  the  Trans- 
fer from  Sprague  to  the  Company  of  the  Works  and  Sj'stem 
of  an  Electric  Plant  in  Falconer 

Case  No.  5610 

(PnWic   Service   Oommiaaion,   Second   District.   July   18,    191«) 

Sale  of  electric  lisbt  plant  in  Falconer,  N.  Y,,  from  an  individual  to  Jameatown 
Usbtinf  and  Power  Company. 

Fred  Sprague  and  the  Jameatown  Lighting  and  Power  Companj  united 
in  a  joint  petition  for  authority  for  the  transfer  of  tbo  entir«  electric 
lighting  system  at  Falconer,  consisting  of  a  distribution  system,  works, 
lines,  wires,  poles,  transformers  and  leaders,  and  also  of  all  frsnchisea, 
property  and  equipment  connected  with  the  said  eystem  to  the  lighting 
and  power  companj'.  A  hearing  was  had  upon  due  notice  and  aa  the 
result  of  said  hearing  the  Commission  ordered  that  permissioa  and 
approval  be  given  to  Fred  Sprague,  aforeaaid,  to  transfer  and  deliver  to 
the  Jamestown  Lighting  and  Power  Company  and  tor  tbo  latter  to  pur- 
chase and  pay  the  sum  of  $8,09E  therefor. 

By  the  Commission. —  The  petitioners  in  this  case  filed  their 
petition  with  the  CommisBion  on  the  15th  day  of  Jane,  1916, 
asking  for  permission,  the  petitioner,  Fred  Sprague,  to  sell  his 
entire  electric  lighting  system,  located  in  the  village  of  Falconer, 
and  consisting  of  a  distribution  systwn,  works,  linee^  wires,  poles, 
transformers  and  leaders  and  also  all  franchises,  property  and 
equijHnent  connected  with  said  system,  to  the  petitioner,  James- 
town Lifting  and  Power  Company;  and  a  notice  having  been 
duly  published,  pursuant  to  an  order  of  this  Commission,  in  the 
Jamestown  Evening  Journal,  the  Jaraeetown  Eveniiig  News  and 
the  Jamestown  Morning  Post,  that  a  hearing  on  said  petition 
would  be  held  by  the  Conmiission  at  its  office  in  the  city  of 
Uuffalo  on  the  8th  day  of  July,  1916,  at  eleven  o'clock  a.  m.,  at 
which  time  and  place  tlie  said  hearing  was  held ;  and  at  which 
"aid  hearing  Mr.  Clifford  J.  Lipp,  secretaiy  and  treasurer  of  the 
Jamestown  Lighting  and  Power  Company,  appeared  on  behalf 
of  said  petitioners,  and  there  beiii^'  no  other  appearances  on  behalf 
of  any  party;  and  certain  proofs  and  proceedings  having  heea 
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thereuptm  taken  and  had  whereby  it  Batiafactorily  appears  that 
the  petitioner,  Fred  Sprague,  is  an  individual  who  for  some  years 
has  maintained  and  operated  an  electric  lighting  works  and  system 
La  the  village  of  Falconer,  under  and  pursuant  to  a  franchise  here- 
tofore lawfully  granted  to  him  for  that  purpose;  that  he  has  no 
generating  plant,  but  haa  purchased  electric  power  from  the  peti- 
tioner, Jamestown  Lighting  and  Power  Company,  which  generates 
its  own  power  and  has  delivered  such  power  to  said  Sprague,  from 
its  tranTmission  and  diBtribution  lines  in  the  said  village  of  Fal- 
coner ;  that  die  said  works  and  system  of  said  Sprague  are  reason- 
ably worth  the  sum  of  $8,1)95,  for  which  he  is  willing  to  sell  the 
same  to  the  said  Jamestown  Lighting  and  Power  Company,  and 
the  latter  is  willing  to  pay  that  sum  therefor;  that  recently  tliis 
Conrniission  approved  of  the  operation  of  a  franchise  granted  to 
the  said  petitioner,  Jamestown  Lighting  and  Power  Company, 
by  the  village  authorities  of  Falconer  for  the  purpose  of  furnishing 
light,  heat  and  powor  to  the  said  village  and  its  inhabitants,  and 
it  was  then  contemplated  that  the  said  company  was  about  to 
take  over  the  works  and  system  of  snid  Sprague  so  that  there 
would  be  no  undue  competition  for  the  limited  amount  of  business 
in  said  village  betwerai  the  two  petitioners  herein;  that  the 
petitioner,  Jamestown  Lighting  and  Power  Company,  ia  a 
domestic  corporation  and  is  now  operating  its  electric  plant  and 
planta  in  the  city  of  Jamestown,  and  other  municipalities  adjacent 
to  said  city  including  that  portion  of  the  town  of  Bosti  between 
the  city  of  Jamestown  and  the  village  of  Falconer,  which  is  not 
more  than  three  miles  in  extent,  and  it  being  deemed  advantageous 
to  said  company  to  continue  its  service  into  the  said  village  of 
b'alconer;  it  is  therefore  ordered: 

1.  That  permission  and  approval  are  hereby  given  to  the  peti- 
tioners herein,  the  said  Fred  Sprague,  to  sell,  trwurfer  and  deliver 
to  the  said  Jamestown  Lighting  and  Power  Company,  and  for 
the  latter  to  purt^ase  and  pay  the  simi  of  $8,995,  for  all  the 
distribution  system,  works,  lines,  wires,  poles,  transformers, 
leaders,  franchises  and  all  other  property  and  equipment  belonging 
to  or  connected  with  the  electric  lighting  plant  of  the  said  Fred 
Spragne  in  the  said  village  of  Falconer. 
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2.  Tlutt  the  said  Fred  Sprague  is  her^y  authorized  to  make, 
execute  and  deliver  to  the  said  Jamestowa  Lighting  and  Power 
Company  any  and  all  transfers,  assignmenta  and  oonveyauoee 
for  such  plant,  fiystem,  franchises  and  property,  as  may  be  neces- 
sary, np(m  receiving  the  said  payment  of  $8,996  in  cash. 


In  the  Matter  of  the  Petition  of  the  Niagara  and  Ekie  Poweb 

CoMPAJTT,  under  Section  6S  of  the  Public  Service  Commissions 

Law,  for  Permissicai  to  Construct  in  the  Incorporated  Village 

of  North  Collins,  Erie  County,  an  Electric  Plant,  Including 

Poles,  Wires,  Conduits  and  Appurtenances  for  Transmitting 

and  Furnishing  to  the  Public  Electricity  for  Light,  Heat  or 

Power;  and  for  Approval  of  a  Franchise  Therefor  Received 

from  the  Village 

Case  No.  5648 

(Pablie   Service   CommisBion,   Second   District,   Julj    18,    1SI6) 
CoMtnctioB  of  an  electric  pUnt  la  Rorth  CoUias,  Erie  county. 

The  Nittgara  and  Erie  Power  Company  petitioned  for  leave  to  construct 
an  electric  plant  for  transmitting  and  fumiabing  electricity  in  tba 
village  of  North  Collins,  Erie  county,  end  for  th«  approval  of  local  fran- 
cbises  tor  tbe  uaa  of  the  village  streets  and  higbwaya.  A  bearing  was 
had  in  relation  to  the  matter  on  Juno  30,  1016,  at  Buffalo  and  as  a 
result  the  CommisBion  ordered  that  the  Niagara  and  Erio  Power  Com- 
pany be  authoriEod  to  make  the  necessary  extenEion,  tbe  order  being 
with  tba  uBual  restriction!. 

By  the  Comuission. —  The  petitioner,  Niagara  and  Erie 
Power  Company,  filed  its  petition  in  this  proceeding  on  the  29th 
day  of  April,  1916,  for  permisaion  to  construct  its  electrical  plant, 
including  poles,  wires,  cables,  ocmduits,  subways,  appliances  and 
structures  for  transmitting  and  furnishing  electricity  in  the  village 
of  North  Collins,  Erie  county,  and  for  approval  of  the  exercise 
a£  a  franchise  to  use  streets,  highways  and  public  places  therefor, 
received  from  the  presidsit  and  board  of  trustees  of  said  village, 
and  dated  February  26,  1915;  thereafter  a  notice  was  duly  pub- 
lished in  accordance  with  the  rules  of  this  Commission  for  all 
persons  knowing  any   reason  why   said   petition  should  not  bo 
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granted  to  file  the  same  viUi  the  Becretary  of  the  ComnuBHion, 
oil  or  before  the  18th  day  of  May,  lfrl6;  and  proof  of  the  piib- 
lication  of  said  notice  having  been  duly  filed,  and  a  hearing  having 
beMi  duly  held  herein  by  the  CtHnmission  in  the  city  of  Buffalo 
on  the  30th  day  of  June,  1916,  at  which  hearing  Mr.  Elton  H. 
Beals,  of  the  firm  of  Strebel,  Corey,  Tubbs  &  Beals,  of  Buffalo, 
appeared  as  attorney  for  the  petitioner,  and  Mr,  "E.  C.  Lawton, 
of  Buffalo,  also  appeared  aa  behalf  of  the  State  Commission  of 
Hi^ways ;  and  certain  proofs  and  proceedings  having  been  there- 
npoa  takeai  and  had  whereby  it  satisfactorily  appears  that  the 
petitioner  is  a  dcnnestic  corporation  and  is  desirous  of  extending 
its  service  and  construoting  and  operating  ita  eJectrical  diatnbution 
plant  in  accordance  with  the  said  franchise  therefor,  received 
from  the  authorities  of  the  village  of  North  Collins,  and  to  con- 
struct, maintain  and  operate  all  necessary  poles,  wiree,  cables, 
conduits,  subways,  appliances,  structures  and  appurtenances  in, 
through,  upon,  under  and  across  all  of  the  streets,  highways,  alleys 
and  public  ways  in  the  said  village  of  North  Collins,  Erie  county, 
for  the  purpose  of  using,  distributing  and  fumiahing  electricity 
for  light,  heat  and  power  to  the  said  village  of  North  Collins 
and  the  inhabitants  thereof;  and  the  said  franchiae  having  been 
presented  to  and  filed  with  the  Commission  at  said  hearing; 

And  from  all  of  such  papers,  proofs  and  proceedings,  it  being 
hereby  determined  that  the  oonstruotion  of  said  electrical  plant, 
and  the  exercise  of  said  franchise  therefor,  are  necessary  and 
convenient  for  the  public  servioe ;  it  is  therefore  ordered : 

(1)  That  permission  and  approval  are  hereby  given  to  Niagara 
and  Erie  Power  Company  to  oonstmct,  maintain  and  operate  the 
said  electrical  plant  and  all  necessary  poles,  wires,  cables,  conduits, 
subways,  appliances,  structures  and  appurtenances  in,  through, 
upon,  imder  and  across  all  of  the  streets,  bigbways,  alleys  and 
public  wa^  in  the  said  village  of  North  Collins  for  the  purpose 
of  using,  distributing,  transmitting  and  furnishing  electrici^ 
for  light,  heat  and  power  to  the  said  village  of  North  Collins 
and  the  inhabitants  thereof  as  specifically  provided  in  said 
franchise. 

(2)  That  permission  and  approval  are  her^y  given  to  the 
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SHJd  Niagara  and  Erie  Power  Company  to  eocercise  all  the  rights 
und  privileges  conferred  hv  the  said  franchise  so  granted  hy  the 
aaid  president  and  board  of  trustees  of  the  village  of  North  Collins 
on  the  2Gth  day  of  February,  lfH5,  subject  to  and  in  accordance 
with  all  the  terms,  conditions,  limitatiom  and  restrictions  of  said 
franchise. 

(3)  No  poles,  wires,  cablee,  conduits,  subways,  appliancee, 
structures  or  appurtenances  herein  authorized  shall  be  placed 
over  or  across  any  state  or  county  highway  without  first  obtaining 
the  consent  of  the  State  Commission  of  Highways, 


In  the  Matter  of  the  Petition  of  the  Depew  and  Lancaster 
Light,  Power  and  Conduit  Company.  u?ider  Section  69  of 
the  Publii;  Service  Commissions  Law,  for  AutJiority  to  Issue 
$72,000  First  Mortgage  5  Per  Cent  Forty-Year  Gold  Bonda 
under  an  Existing  Mortgage  for  $1,000,000 

Case  No.  5589 

(Public   Service   CommiMion,   Second   Diatriet,   July   20,   191«) 

Application  of  tlie  Depew  and  Lancaater  Linht,  Power  and  Conduit  CompanT 
to  iune  certain  bonda  under  an  eziatiiiK  mortxage. 

The  Depew  and  Lancaster  Light,  Power  and  Conduit  Company  aaka 
authority  to  ismie  172,000  face  value  of  its  6  per  cent  forty-year  tort 
mortgage  gold  bonds,  under  a  certain  indenture  bearing  date  of  August  1, 
IB14,  given  to  the  Fidelity  Trust  Company  of  Buffalo,  to  secure  an 
authorized  laeue  of  a  total  face  value  of  {1,000,000.  The  petition  herein 
was  filed  on  June  6,  1916,  referred  to  the  electrical  engineer  and  reported 
on  by  him  June  30,  1916,  and  by  the  gaa  engineer  July  7,  1018.  Applica- 
tion granted  with  tlie  usual  restrictions. 

By  thb  Commission. —  Now,  therefore,  upon  the  foregoing 
ii'cord,  ordered  as  follows: 

1,  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
Company  is  hereby  authorized  to  issue  $72,000  f;ice  value  of  its 
5  per  cent  forty-year  first  mortgage  gold  bonds  nder  a  certain 
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indenture  dated  the  Ist  day  of  August,  1914,  giv^  to  the  Fidelity 
Trust  Oompwiy  of  Buffalo  to  secure  an  authorized  iBsue  of  a 
total  face  value  of  $1,000,000. 

2.  That  said  bonds  of  the  total  face  value  of  $72,000  shall  be 
sold  for  not  lees  than  80  per  cent  of  their  face  value  and  accrued 
interest  to  give  net  proceeds  of  at  least  $57,600. 

3.  That  said  bonds  of  the  face  value  of  $72,000  so  authorized 
(H-  the  proceeds  thereof  to  the  amount  of  $57,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  Extensions  to  improvements  and 
betterments  of  the  street  lighting 
and  commercial  systems  of  the  peti- 
tioner in  the  town  of  West  Seneca 
and  generally  througliout  its  system, 
as  detailed  in  Exhibit  A  attached  to 

the  petition  herein $82,353  76 

(b)  Insurance  and  taxes  during  con- 
struction         1,200  00 

(c)  Legal  expenses 2,600  00 

(d)  Engineering  and  superintendence.      3,970  38 

$90,024  13 

Amount  unprovided  for  $32,424  18 

in  80  far  as  the  same  may  be  applicable,  provided: 

(1)  That  such  bonds  or  the  proceeds  thereof  shall  be  applied 
on  such  new  construction  summarized  in  subdivision  (a)  hereof 
only  in  80  far  as  the  same  is  a  real  increase  in  the  fixed  capital 
of  the  petitioner  and  not  a  replacement  of  any  part  of  such  fixed 
capital  or  substituted  for  wasted  capital  or  other  loss  properly 
chargeable  to  inccone  in  accordance  with  the  definitions  contained 
in  the  uniform  systems  of  accounts  for  gas  and  eJectrical  corpo- 
rations adopted  by  this  Commission. 

(2)  That  there  diall  be  no  charge  to  fixed  capital  cm  account 
of  engineering  services  in  connection  with  such  ctmstructiou  unless 
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8Utih  mgineering  servicee  ahaLl  have  been  reodered  either  by  other 
than  the  re^ar  ofGcers  and  employeee  of  the  corporation,  or,  in 
a  proper  case  where  sudi  servicee  may  have  been  rendered  by  cer- 
tain of  auch  officers  or  employees,  under  an  express  assignment  to 
such  construction  or  improvement  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  hereon  ecmtained,  a  sum  less  than  an 
amount  equal  to  the  face  value  of  the  Ixmds  herein  authorized, 
no  portion  of  the  proceeds  of  the  bonds  herein  authorized  over  the 
actual  proceeds  thereof  »o  required  shall  be  used  for  any  purpose 
without  the  further  order  of  the  Commission. 

(4)  That  the  unit  prices  amtained  in  Exhibit  A  of  the  petiticm 
are  not  intended  to  be  and  must  not  he  construed  by  the  petitioner 
as  having  been  determined  upon  by  the  GcHumissioQ  as  the  actual 
cost  of  the  property  and  work  to  be  acquired  and  done  and  thus 
properly  chargeable  to  fixed  capital,  hut  are  intended  and  shall  be 
construed  only  to  he  a  preeent  estimate  of  the  probable  cost  of 
such  property  and  work,  the  actual  coat  of  whidi  must  be  actual 
ex)X'nditures  made  as  defined  by  the  Ckflnmission's  uniform  systems 
of  accounts  for  gas  and  electrical  corporations. 

(5)  That  the  proceeds  realized  from  the  sale  of  bonds  herein 
authorized,  until  iised  for  the  authorized  purposes,  shall  be  either 
deposited  to  the  credit  of  the  company  in  a  special  bank  account 
or  otherwiEie  kept  separately.  The  purpose  and  intent  of  this 
provision  is  to  require  the  s^re^tion  of  bond  proceeds  from  the 
company's  other  cash  so  that  a  trial  balance  of  the  cwnpany'a 
accounts  at  any  time  will  show  the  extent  to  which  its  balance  of 
cash  is  contracted  for  for  the  purposes  enumerated  herein  for 
which  the  proceeds  of  bonds  are  authorized. 

4.  That  if  the  said  bonds  of  a  total  face  value  of  $72,000  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  ccnnpany 
to  realize  net  proceeds  of  more  than  $72,000,  no  portion  of  the 
proceeds  of  such  sale  in  excess  of  the  last  aforesaid  sum  shall  he 
used  for  any  purpose  without  the  further  order  of  the  Commission. 

5.  That  none  of  the  said  bonds  herein  authorized  shall  be 
hypothecated  or  pledged  as  collateral  by  the  Depew  and  Lancaster 
Light,  Power  and  Conduit  Company  unless  any  such  pledge  or 
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hypothecation  shall  have  been  expressly  approved  and  authorized 
by  this  Commission. 

6.  That  the  Depew  and  Lancaster  Light,  Power  and  Conduit 
CcHupany  shall  fOT  each  aix  months'  period  ending  Decwnber  thirty- 
first  and  Jnne  thirtietli  file  not  more  than  thirty  days  frtrni  the 
end  of  sach  period  a  verified  report  tdiowing: 

(a)  What  bondfl  have  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  bonds  were  sold ; 

(o)  What  proceeds  were  realized  from  euch  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  In  detail  the  amount  eocpended  for  eatdi  of  the  purposes 
specified  herein  during  such  period  oi  the  proceeds  of  the  bonds 
herein  authorized,  and  sudi  report  shall  show  for  each  of  said 
purposes  to  what  account  or  accounts  under  the  uniform  systems 
of  accounts  for  gas  and  electrical  corporations  the  expenditures 
for  such  purposes  have  been  charged ; 

(f)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report; 

(g)  A  summary  showing  the  expenditures  during  auoh  period 
by  the  prescribed  accounts ; 

(h)  The  amount  remaining  unexpended  of  the  proceeds  of  the 
bonds  sold  to  be  used  for  the  purposes  autliorized  herein,  which 
amount  shall  be  the  balance  at  tbat  date  in  the  special  deposit 
whidi  is  to  be  establi^ed  in  accordance  with  the  requirements 
of  subdivision  (5)  of  ordering  clause  No.  3  of  this  order. 

In  reporting  under  subdivisions  (f)  and  (g)  of  Uiis  clause 
there  diall  be  further  shown  the  eixpenditures  of  the  proceeds  of 
the  bonds  herein  authorized  to  the  beginning  of  the  period  reported 
upon  and  a  total  showing  such  expenditures  to  the  end  of  the 
period,  tt^ther  with  a  statement  of  the  balances  in  the  fixed 
capital  accounts  as  of  the  beginning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  bonds 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  bonds  were  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 
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7.  That  the  authority  contaiDed  in  thiB  order  to  issue  bonds 
is  upon  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  herfof  and  before 
any  bonds  are  issued  pursuant  hereto  and  within  thirty  days  from 
the  service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satisfactory  verified  stipulation  duly  authorized  by  its  board 
of  directors  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  diall  bo  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  bonds 
herein  authorized  is  reasonably  required  for  the  purposes  spewfied 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expenses  or  to  incom& 


In  the  Matter  of  the  Petition  of  the  State  Commisbion  of  High- 
ways, under  Section  81  of  the  Railroad  Law,  for  the  Elimina- 
tion of  Three  (irade  Crossings  of  the  New  York,  Ontario  and 
Western  Railway  on  County  Highway  Petition  No.  3112  in  the 
Town  of  Delhi,  Delaware  County 

Case  No.  50S1 

(Public   Service   CommiHsion,   Second   District,   July  2S,   1016) 

P«titioii  of  Stmte  CotnnUulon  of  Highwaya  foi  the  ellminatioD  of  certala 
grade  croMinga. 

The  elimination  of  the  grade  crossiogi  referred  to  in  this  proceeding 
U  aeked  for  by  the  State  Commiuion  of  Highways,  the  facts  being  aa 
follows;  In  the  town  of  Delhi,  Delaware  countjr,  the  New  York,  Ontario 
and  Weitera  Sailwa;  Company's  Delhi  branch  is  crossed  at  grade  four 
times  by  a  highway  Icnown  as  County  Highway  Petition  No.  3112.  This 
highway  the  Commission  proposes  to  improve.  There  is  also  a  town 
highway  known  as  the  Peak's  Brook  road.  The  Highway  CommiaatoD 
deeiree  to  eliminate  the  three  crossings  upon  the  county  highway  and 
to  construct  a  new  road  iriiicb  will  have  effect  of  entirely  alimiuating 
the  Peak's  Brook  ooaaing.  PenDission  granted  with  the  nntil 
reatrictioua. 
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By  the  Commission. —  In  the  town  of  Drlhi,  Delaware  county, 
the  New  York,  Ontario  and  Western  Railway  Company's  Delhi 
branch  is  crossed  at  grade  four  timea  by  a  highway  known  as 
County  llifrliway  Petition  Xo.  3112,  which  the  Highway  Com- 
miBsion  has  designated  for  improvement.  Tn  addition  to  these 
crossing,  there  is  another  crossing  at  grade  on  a  town  hi^way 
known  as  the  Peak's  Brook  road,  whi(ii  branches  from  and  leads 
northerly  from  the  county  highway.  The  State  Commiflaion  of 
Highways  has  come  before  this  Conimisssion  under  a  petition  ask- 
ing for  the  elimination  of  the  crossings  upon  the  county  hi^way, 
it  being  proposed  to  construct  a  new  road  between  the  two  extreme 
crossings  entirely  on  one  side  of  the  railroad,  such  construction 
having  the  effect  of  entirely  eliminating  the  Peak's  Brook  cross- 
ing. It  is  further  proposed,  as  diown  by  a  plan  presented  and 
by  evidence  taken  at  a  hearing  before  tiiis  Commission  on  March 
31,  lfll6,  to  leave  the  mort  easterly  eroeeini  of  the  county  high- 
way, known  as  Clark's  crossing,  as  a  public  way,  in  order  to 
permit  access  to  Sherwood's  bridge  over  the  Delaware  river  and 
the  hig'hway  passing  thereover.  The  effect  of  the  elimination 
project,  however,  will  be  to  divert  all  through  and  a  considerable 
part  of  local  highway  traffic  from  this  crossing,  thus  greatly  reduc- 
ing the  riaks  now  assumed  by  both  the  public  and  the  railroad 
company.  The  proposition  therefore  is  to  divert  a  large  per- 
centage of  the  travel  from  one  crossing  (Clark's)  on  the  county 
highway,  eliminate  entirely  three  crossings.  Upper  Sherwood, 
Lower  Sherwood,  and  Fraser's,  on  the  county  highway,  and  elim- 
inate one  crossing  on  the  Peak's  Brook  road.  Embraced  within 
the  elimination  area  there  are  ten  private  crossings.  These  cross- 
ings it  is  proposed  to  retain  for  the  nae  of  property  owners  adja- 
cent to  the  railroad,  and  to  provide  for  such  changes  in  the 
approaches  thereto  or  in  the  manner  of  crossing  as  the  changed 
highway  location  and  its  elevatitm  requira 

Upon  this  petition  this  Commission  held  a  hearing  at  Albany 
on  March  31,  1916,  at  which  the  following  appeared:  F.  A. 
Hermans,  bridge  engineer,  and  F.  J.  Mulvaney,  county  assistant 
engineer,  for  the  State  Commission  of  Highways ;  C.  L,  Andms, 
attorney,  and  J.  H.  Nuelle,  chief  engineer,  for  the  New  ToA, 
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Ontario  and  Western  Railway  Company;  John  Chambere,  ctair- 
man  board  of  superviBore;  H.  S.  Marvin,  suporviacv;  and  R.  W. 
Siver,  supervisor,  for  the  town  of  Dedhi ;  Rnsaell  Archibald,  trus- 
tee for  the  village  of  Delhi ;  A.  L,  Van  Tasale,  superintendent  of 
hi^wajs;  S.  F.  Adee  and  John  W.  Gibson  in  peracm;  H.  G. 
Hewitt  for  J.  E.  Clark,  W.  H.  Harder,  and  J(An  D.  Little,  prop- 
ortj^  owners;  and  George  A,  Fisher,  who  appeared  tentatively  for 
Mrs.  Margaret  Sherwood  Patterstm  and  Miss  Marjorie  Patterson, 
property  owners.  At  this  hearing  proof  of  publication  of  notice 
of  bearing  and  of  service  thereof  on  interested  property  ownars 
was  made. 

A  further  hearing  to  determine  the  manner  in  vhiiAi  the  coat 
of  paring  the  new  highway  shall  be  borne  was  held  at  Albany  on 
July  14,  1916,  at  which  appeared  F.  J.  Mulvauey,  county  assist- 
ant engineer,  and  £.  £.  Brandow,  assistant  engineer  for  the  State 
Commission  of  Highways ;  C.  L.  Andnis  and  J.  H.  Nuelle,  respec- 
tively attorney  and  chief  engineer,  for  the  railroad  corporation ; 
Snpervieors  Chambers,  Martin,  and  Siver  for  the  town  of  Delhi ; 
Trustee  Archibald  for  the  rillage  of  Delhi ;  and  A.  L.  Tan  Tassle, 
county  superintendent  of  hi^ways.  The  representatives  of  the 
railroad  corporation  contended  Uiat  the  entire  paving  cost  should 
be  home  by  the  State,  but  finally  agreed  that  the  cost  of  paving 
up  to  the  sum  of  $12,000,  may  be  charged  against  the  elimination 
project,  and  that  one-half  of  such  cost  within  the  limit  mentioned 
shall  be  borne  by  the  railroad  corporation:  the  understanding 
being  that  if  the  cost  of  such  paring  shaJl  exceed  the  sum  of 
$12,000  all  of  sucii  excess  cost  shall  be  borne  and  paid  for  by  the 
State  Commission  of  Hi^ways.  It  is  furthermore  understood 
that  certain  existing  private  ways  across  the  railroad  sball  be 
maintained,  or  where  by  reason  of  topographical  conditions  or 
otherwise  such  crossings  properly  must  be  disturbed  others  similar 
thereto  shall  be  prorided :  all  as  hereinafter  specifically  set  forth 
and  provided  for.  In  riew  of  the  foregoing,  and  after  due  con- 
sideration and  deliberation,  the  Commission  has  determined  that 
the  petition  herein  shall  be  granted,  and  accordingly  it  is  hereby 

Ordered:  I,  That  the  grade  crossings  of  the  Ke\v  York, 
Ontario  and  Western  railway  on  County  Highway  Petition  No. 
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8112,  in  the  town  of  Delhi,  Delaware  ctmntyj  known  as  Lower 
Sherwood'a,  Upper  Sherwood's,  and  Fraaer's  crossings,  and  a 
grade  crossing  of  said  railway  on  a  town  highway  known  as  the 
Peak's  Brook  crossing,  be  closed  and  discontinued,  and  that  travel 
be  diverted  therefrom  to  a  new  highway  to  be  conrtructed  north 
of  and  generally  following  the  alignment  of  the  railway  track 
from  a  point  in  the  present  highway  distant  abont  630  feet  east- 
erly of  Clark's  crossing,  to  a  point  in  the  highway  distant  about 
SOO  feet  westerly  from  Eraser's  crossing,  a  total  length  measured 
on  the  alignment  of  said  new  highway  of  about  13,930  feet  The 
exact  location  of  this  new  highway  shall  be  as  shown  upon  a  port- 
folio of  plans  marked  "  Exhibit  A"  on  file  with  tiiis  Commission, 
said  location  being  that  eetaUished  and  proposed  by  the  State 
Commission  of  Highways. 

The  profile  of  the  finished  grade  of  the  new  hij^way  and  the 
dimensions  governing  the  construction  shall  be  substantially  in 
accordance  with  the  grades  and  dimensions  shown  upon  the  vari- 
ous plans  embraced  in  "  Exhibit  A"  hereinbefore  referred  to. 

Ordered:  2.  That  except  as  hereafter  described  the  existing 
private  crossings  of  the  railway  herein  referred  to  are  to  be  main- 
tained, and  the  roadways  leading  thereto  are  to  be  graded  on  the 
north  side  of  the  tracks  so  as  to  permit  their  crossing  under  the 
new  highway  or  to  join  the  same  at  grade,  in  accordance  with 
the  following  schedule: 

(a)  Clark's  crosBing,  leading  to  Clark's  gravel  pit:  roadway  to 
be  carried  under-the  proposed  grade  of  the  new  hi^way. 

(b)  A  structure  under  the  railway  located  at  the  property 
of  Mra  Patterson,  accommodating  the  drainage  from  the  north, 
is  also  occasionally  used  for  a  cattle-pass :  a  similar  structure  under 
the  grade  of  the  new  highway  the  size  of  which  shall  be  substan- 
tially the  same  as  that  of  the  existing  structure  under  the  railway 
shall  be  provided. 

(o)  Patterson  Farm  grade  croBfling:  roadway  to  be  graded  on 
the  north  of  the  railroad  to  meet  the  new  highway  surface. 

(d)  Crosfflng  at  grade  opposite  the  propeorty  of  John  Little: 
roadway  to  be  graded  on  the  north  of  the  railway  to  meet  the  new 
highway  grade.  This  croaeing  ie  designed  to  be  used  by  thf 
State  Deft.  Beet. —  Vol.  0       12 
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property  owners  Little,  BurdJck,  and  Bishop.  An  agreement  for 
such  joint  use  shall  if  possible  be  effected ;  failing  in  which,  other 
provision  shall  be  made  for  the  necesratiea  of  the  case,  under 
furdier  application  to  and  throu^  determination  by  this  C<»n- 
misaitm. 

(e)  Undergrade  crossing  at  lands  of  J(^  E.  Little:  on 
account  of  the  prohibitive  grades  that  wonld  be  involved,  it  will 
be  impracticable  to  grade  an  approach  frtsn  the  existing  private 
undergrade  crossing  to  the  new  hi^way  surface.  No  sudi  oon- 
nectiwi  need  therefore  bo  constructad ;  means  of  crossing  the  track 
for  property  owner  Little  to  be  provided  by  crossing  aa  herein 
described  in  paragraph  (d). 

(f }  Crossing  at  lands  of  William  Coe  and  Daniel  Shaw :  road- 
way to  be  graded  on  the  north  side  of  the  railway  to  join  the  new 
highway  at  grada  An  agreement  for  the  jrant  use  of  this  crossing 
by  Shaw  and  Coe  shall  if  possible  be  effected ;  failing  in  which, 
other  provision  ^all  be  made  for  the  necessities  of  the  case,  under 
further  application  to  and  through  determination  by  this  Com- 
mission. 

(g)  Undergrade  crossing  opposite  the  lands  of  Alexander  Ander- 
son :  roadway  to  be  graded  on  the  north  side  of  the  railway  to  join 
the  now  highway  at  grade. 

(b)  A  new  crossing  immediately  west  of  Peak's  Brook  crossing 
to  give  access  from  the  Snyder  property  to  the  new  highway  shall 
be  constructed,  Snyder  now  being  accommodated  by  one  of  the 
highway  crossings  which  by  this  order  is  to  be  dosed.  The  north- 
erly approadi  to  the  new  private  crossing  shall  be  graded  to 
join  the  new  highway  at  grade, 

(i)  Crossing  nt  lands  of  W,  H.  Harder:  roadway  to  be  graded 
on  the  north  side  of  the  railway  to  join  the  new  highway  at  grade. 

( j )  Private  crossing  about  800  feet  easterly  of  the  Fraser  grade 
crossing:  the  nortJierly  approach  to  be  graded  to  join  the  new 
highway  surface  at  grade. 

Ordered:  3.  Before  actually  entering  upon  any  construction 
work  incidental  to  any  of  the  before  mentioned  private  crossings, 
or  any  work  which  would  be  affected  by  any  change  in  the  plai^ 
at  this  time  tentatively  approved,  for  the  construction  of  such 
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private  crossings,  the  railroad  corporation  shall  apply  to  tiiia  Com- 
mission for  formal  approv&l  of  definite  and  precise  plans  and 
specifications  for  the  construction  of  said  private  crossings  and 
each  and  every  of  them. 

Ordered:  4.  That  in  accordanoe  with  the  agreement  between 
the  parties  in  reepect  of  the  cost  of  paving  as  hereinhefore  set  forth, 
only,  the  actaal  cost  of  paving  as  the  same  shall  be  determined  in 
the  final  accounting  herein,  at  not  to  exceed  $12,000,  ahall  be 
charged  against  the  elimination  project;  and  that  any  and  all 
paving  cost  in  excess  of  the  last  mentioned  sum  shall  be  charged 
against  and  paid  for  by  the  State  Commisaion  of  Highways. 


In  the  Matter  of  the  Petition  of  the  Homeb  and  Cobtland  Gas 
Light  Compant  under  Section  69,  Public  Service  Commissions 
Law,  fen-  Authority  to  Issue  $25,000  Common  Capital  Stock ; 
Also  for  Cancellation  of  Authority  to  Issue  $8,400  Mortgage 
Bonds  (Case  3488) 

Case  No.  5455 

(Public   Serriee   CoaiiniSBion,   Second   District,   Jnlf   26,   1916) 

Applieatloii  of  a  sab  light  eompuiy  for  leave  to  lame  lijiooo  common  capital 
■tock  and  also  to  luoe  certain  mortgaxe  bonds. 

The  Homer  uid  Cortland  Gu  lAght  CompAn;  filed  its  petition  herein 
on  March  1,  IQle,  and  the  report  of  the  divigioa  of  capitallution  on 
■ucli  petition  wma  made  April  20,  1916,  that  of  the  gas  engineer  was  made 
April  25,  1916,  and  the  final  report  of  the  divigion  of  capitaliiAtion  wa* 
made  May  22,  1916,  and  to  this  report  the  company  filed  comments  under 
data  of  June  T,  1916,  and  an  amended  final  report  of  the  capitalisation 
division  was  filed  July  21,  1916.  Upon  theae  facta  application  granted 
with  the  usual  restrictions. 

By  the  Commission. —  Now,  therefore^  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  ccmtained  in  the  amended 
final  report  of  the  division  of  capitalization  in  tttis  proceeding 
dated  July  24,  1916,  which  on  July  24,  1916,  was  sent  to  the 
corporation,  such  entries  being  listed  (m  pages  11  to  13  inclusive 
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thereof,  shall  be  entered  upon  the  hooks  of  the  Homer  and  Cortland 
Gas  Light  Company,  and  that  within  thirt.v  days  from  the  service 
of  this  order  verified  proof  shall  be  siilunitted  to  the  Commission 
that  such  entries  have  been  made. 

2.  That  the  order  heretofore  entered  in  Case  No,  3488  on  the 
38th  day  of  August,  1913,  as  amended  on  January  22,  1914,  is 
hri'oby  further  amended  to  authorize  the  issuance  of  $14,000  face 
Tflliie  of  5  per  cent  forty-year  mortgage  bonds  and  $23,400  par 
value  of  capital  stock,  and  the  use  of  the  proceeds  of  such  securi- 
ties for  the  purposes  specified  therein,  and  the  authorization  to 
issue  and  sell  $8,400  of  bonds  in  addition  thereto  is  herel^ 
vacated. 

3.  That  the  Homer  and  Cortland  Gas  Light  Company  is  hereby 
authorized  to  issue  $25,000  par  value  of  its  common  capital  stock, 
which  shall  be  sold  at  a  price  not  less  than  tlie  par  value  thereof 
to  give  net  proceeds  of  at  least  $25,000. 

4.  That  said  stock  of  the  par  value  of  $25,000  so  authorized 
or  the  proceeds  thereof  to  the  amount  of  $25,000  shall  be  used 
solely  and  exoluMvely  for  the  following  purposes : 

(a)  For  the  discharge  of  obligations 
outstanding  at  December  31,  1916, 
as  detailed  in  Exhibit  6  attached  to 

the  petition  herein,  or  their  renewals  $10,059  02 

(b)  For  working  capital 15,000  00 

$25,059  02 


Amount  unprovided  for   $59  02 


in  so  far  as  the  same  is  made  applicable,  provided : 

(1)  That  if  there  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  cfmtained,  a  sum  less  than  an 
amount  equal  to  the  par  value  of  the  stock  herein  authorized,  no 
portion  of  the  proceeds  of  Uie  stock  herein  authorized  over  the 
actual  proceeds  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

(2)  That  such  working  capital  shall  not  be  disbursed  by  such 
company  for  purposes  properly  chargeable  to  income,  but  shall 
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be  retained  to  enable  the  company  to  carry  its  accoanta  receivable 
aad  to  provide  a  Bufficient  amount  of  materials  aud  supplies  to 
economically  transact  its  businees. 

(3)  Tbat  tlie  proceeds  renlized  from  the  sale  of  atock  herein 
authorized,  until  used  for  the  authorized  purposes,  shall  be  either 
de^Mflited  to  Ae  credit  of  the  c(»npany  in  a  special  bank  account 
or  otherwise  kept  wparat^y.  The  purpose  and  intent  of  this 
provision  is  to  require  the  segregation  of  stock  proceeds  from  the 
company's  other  case  bo  that  a  trial  \)alance  of  the  company's 
accounts  at  any  time  vill  ahow  the  eztemt  to  which  its  balance  of 
cash  is  contracted  for  for  the  purposes  enumerated  herein  for 
which  the  proceeds  of  atock  are  authorized. 

5.  That  the  Homer  and  Cortland  Qa»  Light  Company  shall  for 
flfidi  six  mcaith^  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  report  showing : 

(a)  What  etook  has  been  sold,  exchanged  or  otherwise  disposed 
of  during  such  period  in  accordance  with  the  authority  wmtained 
herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whc«n  such  stock  was  sold. 

(o)  What  proceeds  were  realized  frcon  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  the  purposes  specified 
hendn  during  such  period  of  the  proceeds  of  the  stock  herein 
authorized,  and  such  report  shall  show  for  audi  purposes  to  what 
account  or  aecoonts  under  the  uniform  system  of  accounts  for 
gas  corporations  the  expenditures  for  such  purposes  have  beon 
charged. 

(f )  The  amount  remaining  unexpended  of  the  proceeds  of  stock 
■old  to  be  used  for  4e  purposes  authorized  herein,  which  amount 
shall  be  the  balance  at  that  date  in  the  special  deposit  which  is 
to  be  eatablished  in  accordance  with  the  requirements  of  subdivision 
8  of  ordering  clause  No.  4  of  this  order. 

Such  reports  ahall  continue  to  he  filed  until  all  of  said  stock 
■hall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  oi  or  proceeds  expended, 
&e  report  ahall  set  forth  sacb  fact. 
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6.  That  tiie  aathori^  contained  in  this  order  to  issue  stock  is 
upon  the  exprcBS  condition  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof  and  before 
any  stock  is  issued  pursuant  hereto  and  within  thirty  days  from 
the  service  hereof,  the  said  company  shall  file  with  the  Commission 
a  satiafactory  verified  atipulation  duly  authorized  by  its  hoard 
of  directors  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  such 
stipulation  shall  have  been  filed  as  required  herein. 

7.  It  is  nevertbdees  expressly  provided  that  in  all  respects  other 
than  aa  directed  in  ordering  clause  No.  1  hereof,  this  order  shall 
not  be  effective,  and  particularly  that  no  stock  shall  be  issued  or 
aoM  hereunder  by  the  applicant,  nor  shall  the  issue  or  sale  of  any 
such  stock  be  deemed  to  have  been  approved  and  autiiorized  by 
this  CwnmissiiMi  unless  and  until  compliance  with  the  rsquire- 
inoiite  of  ordering  clause  No.  1  of  this  order  shall  have  been  made, 
reported  to  and  approved  as  sufficirait  by  tliis  CcmimiaBiMi. 

Finally,  it  is  determined  and  stated.  That  in  the  opinion  of  the 
Commission  the  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  ia  reeeonably  required  for  the  purposes  epecified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  exp^iaee  or  to  income. 


In  the  Matter  of  the  Complaint  of  Rbsidents  op  the  Hamlbt 
OF  West  Faxlb,  Town  of  Aurora,  Erie  County,  against  Bdb^ 

FALO,  EOCHBBTBK  AND  PiTTSBUEGH   RaILWAT  CdMPAMT,   aS  tO 

Location  of  New  Station  Building  Proposed  to  Be  Built 

Case  No.  4942 

(Publie  Service   CoinmiBaioii,   Second   Diatriet,  July  26,    1916) 

Primal  light  of  lailnad  corpoution  to  determine  apcu  the  location  of  Iti 
■Ution  anbject  only  to  the  lequirements  of  aection  so  of  the  Public 
Service  Commiasione  Law. 

The    Buffalo,    Rocbester   and    Pittsburgh   Kailwa;    runs   aubatantially 
north  mad  uutfa  through  the  westerly   pert  of  the  town  of  Aurora., 
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where  it  has  mKiatained  a  Btation  upon  its  own  property  for  muij 
years  in  the  bamlet  of  West  Falls.  Two  yt^Hra  ago  tbe  station  building 
bnmed  and  tbe  railroftd  compajij  prepared  plans  lor  rebuilding  tbe 
Bune.  At  about  the  same  time  several  rouidenta  of  tbe  community 
petitioned  the  Public  Service  Commisaion  to  require  the  railroad  com- 
pany to  change  the  location  of  ita  station,  on  the  ground  that  the  old 
site  was  inadequate  for  the  proper  facllitiee  of  such  station  and  station 
lay-out.  Other  resldenti  protested  againat  such  change.  For  a  long 
time,  while  these  proceedings  were  pending  and  hearings  were  held,  the 
railroad  company  maintained  a  neutral  attitude  in  the  matter,  desiring 
to  bave  tbe  people  of  West  Falls  come  to  an  agreement  as  to  the  station 
location,  but  they  remained  about  equally  divided  on  that  question. 
The  proponents  of  the  new  site  have  tendered  to  the  railroad  company 
without  cost  a  well  located  lot  of  land  consisting  of  about  two  acres, 
and  are  willing  to  bear  the  entire  expense  of  a  new  public  highway 
and  sidewalk  leading  to  the  new  site  from  a  state  highway.  Such  new 
site  is  about  a  quarter  of  a  mile  from  the  old  site,  measured  along  the 
railroad,  and  about  one-half  mile  by  way  of  the  higliways.  The  old  site 
ii  located  on  tbe  brick  state  highway. 

At  tiie  last  bearing  in  this  case,  the  railroad  company  flled  plans  for 
extenaiiHiB  and  improvements  to  the  old  site  which  will  render  the  same 
adequate  and  convenient  for  the  company  and  tbe  traveling  pnblic. 

All  these  facts  and  circumstances  have  been  carefully  considered  by 
the  Commiiaion,  and  it  is  BtJd,  that  the  company  itself  has  the  first 
right  to  determine  upon  the  location  of  its  station,  provided,  always, 
that  tbe  requirements  of  section  SO  of  tbe  Public  Service  Commissions 
Law  are  fairly  complied  with;  and  this  ia  so,  even  though  the  Com- 
miosion  is  satisfied,  for  sentimental  or  other  reasons,  that  the  station 
should  go  to  another  place;  tbe  proviiiions  uf  this  statute  are  absolutely 
eontrotling  in  this  case,  for  It  is  there  that  the  Commission  finds  ita 
only  authority  to  intervene  in  matters  of  this  kind;  "convenience  to 
the  public  "  and  "  adequate  service  and  facilities  for  the  tranaportation 
of  passengers  and  property  "  are  the  only  aubjects  of  inquiry  delegated 
to  the  Commiaaion;  and  although  they  are  simple  in  statement,  they 
are  hroad  and  comprehensive  in  their  scope,  and  are  of  such  paramount 
Importance  that  all  other  questions  must  be  considered  as  relating  to 
non-eosoitials. 

Alto  Arid,  that  the  Commission  should  approve  tbe  determination  of 
tbe  railroAd  company  to  utilize,  extend  and  improvs  Its  present  station 
site  according  to  the  plans  thereof  filed  with  tbe  Commission,  and  tbe 
applicatint  that  the  station   bs  moved   to  the  new  site   la   accordingly 


Kellt^g  k  Baker  (Francis  F.  Baker,  of  counsel)  and  Philip 
A.  Sullivan,  Buffalo,  attomoya  for  the  petitioners  for  new  station 
aibe. 
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Clinton,  Clinton  &  Striker  (George  Clinton,  Jr.,  of  counsel), 
Buffalo,  and  C.  S.  McDougall,  West  Falls,  attorneys  for  the  peti- 
tioners for  old  station  site. 

William  C  Holmes,  Hoyt  Henshaw,  Nelson  P.  Hinkley,  and 
M.  L,  Doty,  of  West  Falls,  petitioners  for  and  against  the  change. 

Havens  &  Havens  (Samuel  M.  Havens,  of  counsel),  Eochester, 
attorneys  for  Suffalo,  Kocbeeter  and  Pittsburgli  Railway  Ccmi- 
pany. 

HoDSOH,  Commissioner. —  The  Buffalo,  Rochester  and  Pitts- 
burgh Railway  runs  substantially  north  and  south  tliTOugh  the 
westerly  part  of  the  town  of  Aurora,  Erie  comity,  and  has  two 
stations  in  that  territory,  known  as  Wert  FaUa  and  Jewettville, 
which  are  about  a  mile  apart  measuring  along  the  track.  West 
Falls  IB  a  small  unincorporated  village  c^taining  several  hundred 
inhabitants,  many  of  whom  are  summer  residents  only,  who  do 
business  in  Buffalo,  and  rely  upon  the  trains  of  such  railway 
company  in  traveling  between  West  Falls  and  Buffalo,  a  distance 
of  about  seventeen  miles.  Such  train  service  is  very  satisfactory 
to  the  conunutera,  as  well  as  to  those  who  permanently  reside  in 
the  locality  of  the  station  sites,  which  are  under  consideration  in 
this  caBe.  As  a  matter  of  fact,  such  service  has  become  so  reliable 
and  satisfactory  that  it  is  a  very  material  factor  in  the  rapid 
growth  and  deveJopm^it  of  West  Falls  as  a  place  for  suburban 
homes  of  people  who  do  business  in  the  city  of  Buffalo.  The 
railway  company  has  maintained  station  facilities  at  West  Falls 
for  many  years,  and  its  business  there,  both  paaseoger  and  freight, 
is  quite  considerable  The  station  building  was  destroyed  by 
fire  about  two  years  ago,  since  which  time  the  company  has  utilized 
a  freight  oar  for  station  purposes  on  the  site  of  the  old  building. 
Xew  conveni^ioes  must  be  provided  for  the  traveling  public,  and 
the  company  has  been  ready  for  some  time  to  construct  a  new 
statical  building,  the  plans  for  which  everybody  in  the  village 
seenu  to  approve;  but  the  same  has  not  been  proceeded  with 
because  of  a  controversy  betweoD  the  patrons  of  the  road,  who 
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are  seriously  divided  on  the  question  of  the  location  of  the  new 
station. 

The  company  prepared  the  plans  for  the  oew  building  without 
being  uiged  by  anyone,  but  halted  the  work  as  soon  as  it  waa 
requested  to  give  a  hearing  as  to  a  change  of  site,  although  every- 
thing was  in  readiness  to  proceed  with  such  new  building  and  the 
general  station  lay-out  on  the  old  sita  Hearings  were  given,  pub- 
lic meetings  were  held,  and  n^otiations  were  had  by  the  proponents 
of  a  new  site,  to  which  opposition  was  made  by  those  in  favor  of 
tiie  old  sitet  The  two  sitea  are  not  more  than  a-quarter  of  a  mile 
apart  along  the  railroad  track,  but  are  about  a-half  a  mile  from 
each  other  by  way  of  the  public  highway. 

While  theas  proceedings  were  going  on,  the  railway  company 
refrained  from  taking  any  steps  toward  constructing  a  new  station ; 
and  on  May  4,  1915,  a  petition,  signed  by  eighty  people,  who 
describe  themselves  as  patrons  of  the  respondent  at  West  Falb, 
was  filed  wiHi  the  Commission,  asking  liiat  the  new  site  be  desig- 
nated by  the  Commission,  upon  whiA  the  company  should  be 
required  to  build  its  new  station,  ailing,  among  other  things, 
that  the  ground  therefor  had  been  donated  to  the  company,  and 
that  anch  location  ia  more  central,  and  better  facilities  can  be 
provided  there  than  at  the  old  site.  In  due  time,  the  cwnpany 
filed  its  answer  with  the  Commission,  and,  althou^  such  answer 
aet  out  facts  which  made  an  issue  of  the  allegations  of  the  petition, 
and  asked  that  the  petition  be  denied,  the  company  postponed  such 
improvements  until  the  case  could  be  heard  and  determined ; 
and  it  must  be  said  that  the  same  fair  and  neutral  attitude  lias 
been  maintained  by  the  respondent  during  the  pendency  of  this 
case  and  at  the  several  hearings  until  after  the  ccmtending  parties 
had  rested  their  caae  at  the  hearing  at  West  Falls  on  the  19th 
day  of  July,  1915.  On  more  than  raie  occasion,  however,  the 
representatives  of  the  railway  ccanpany  have  expressed  tieir 
preference  for  the  old  site,  believing,  as  Ihey  say,  that  the  old 
location  being  on  an  improved  highway  and  having  been  estab- 
lished for  many  years,  with  its  passing  and  loading  sidings,  and 
station  appurtenances,  the  change  would  entail  great  and  unneces- 
sary ooet  to  the  company,  and  inconvenience  to  a  la^e  number 
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of  the  people  of  West  Falls;  theee  and  other  features  of  the 
sch^ne  proposed  by  those  in  favor  of  the  new  site,  have  been  care- 
folly  considered  by  the  engineering,  operating  and  traffic  depart- 
ments of  the  railway  cwnpany,  and  they  have  all  determined^  as 
Htated  in  the  anawer,  that  the  station  should  be  built  on  the  old 
site.  And  yet,  in  the  face  of  all  this,  the  ccmipany,  with  an 
apparent  desire  to  serve  the  best  interests  of  the  people  of  West 
Falls>  was  represented  by  its  counsd  and  officials  at  all  of  the 
hearings  before  the  CommisBion,  and  did  not  take  any  formal 
position  for  or  against  the  claims  of  edther  party  until  the  hearing 
at  Buffalo,  Jnne  28,  1916.  The  proof  presented  by  the  parties 
at  the  first  and  second  hearings  tended  to  show  that  the  property 
of  the  railway  ccanpany,  con^ituting  the  old  site,  is  not  large 
enough  nor  wide  enou^  for  a  convenient  and  adequate  station 
lay-out;  that  it  is  triangular  in  shape,  and  located  between  and 
at  the  junction  of  the  railway  tracks  and  the  brick  highway ;  the 
greater  part  of  it  slopes  down  to  the  highway  at  a  considerable 
grade,  which  renders  it  inaoceesible  from  the  lower  aide,  unless 
a  passageway  should  be  constructed  up  the  embankment,  the 
elevation  of  which  is  about  seventeen  feet  above  the  surface  of 
the  highway  at  the  point  where  it  is  proposed  to  build  the  new 
station.  These  matters  were  pointed  out  by  the  Commissioner 
in  charge,  who  stated  that,  for  these  and  other  reasons,  the  Holmes 
site  is  preferable  to  the  old  one,  but  that,  in  the  matter  of  access 
to  the  station  by  public  highways,  tiie  old  site  has  the  preference 
because  it  is  convenient  to  an  improved  state  road,  while  th«re 
are  no  such  means  of  reaching  the  proposed  new  location.  Con- 
siderable discussion  then  followed  as  to  the  conatnietion  of  new 
highways,  one  to  continue  the  present  town  road  from  the  brick 
pavement  up  to  the  Holmee  site,  and  another  to  be  built  along 
the  tracks,  between  such  site  and  the  crossing,  connecting  such 
new  locality  witi  the  state  highway  from  the  north,  and  thus 
making  it  possible  to  reach  such  new  site  fnHu  two  directions  and 
over  public  passageways.  When  this  plan  was  proposed  there  was 
no  objection  raised  by  the  respondent;  indeed,  there  was  sub- 
stantial acquiescence  by  all  the  interested  parties,  except  those 
residents  of  Weat  Falls  who  are  iuaistent  upon  the  retentimi  of 
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the  station  as  now  located.  Later,  it  developed  that  it  was  impos- 
sible to  obtain  rights  of  way  for  the  north  and  south  road  along 
the  railway,  and  that  part  of  tiie  plan  was  abandoned;  but  a 
written  offer  was  filed  with  the  Commission  on  b^alf  of  those 
favoring  the  HolnisB  site,  whereby  a  plot  of  two  acres  of  land 
was  tendered  free  to  the  railway  company  for  the  site  of  the 
new  station  and  grounds,  and  they  also  bound  themselves  to  con- 
struct a  good  road  and  a  sidewalk  frtsu  the  brick  pavement  to  such 
station,  all  at  their  own  expense. 

At  this  point  the  chief  of  the  division  of  steam  railroads  of  this 
Commission  made  a  study  of  the  whole  situation  with  reference 
to  all  the  questions  bearing  upon  said  station  location,  including 
the  necessity  and  convenience  of  the  traveling  public,  as  well  as 
the  duties  and  reepcmsibilities  of  the  railway  company,  as  a 
common  carrier,  to  satisfy  the  same;  a  report  thereof  has  been 
filed  with  the  Commi8si<»,  frmn  which  it  appears  that  personal 
examination  of  botii  site*  and  the  surrounding  territory  was  ma<lo, 
and  the  probable  requirements  of  the  future,  as  well  as  the  needs 
of  the  present,  were  given  careful  consideration." 

This  report  concludes  with  the  stat«nent  that  the  construction 
of  the  nortfi  and  south  highway  does  not  seem  necessary  to  give 
proper  ingress  and  egress  to  and  from  the  Holmes  site,  providing 
the  new  road  is  extended  westerly  from  the  brick  highway  to 
such  ftite,  and  accepted  by  the  town  as  a  part  of  its  systffln  of 
highways;  and  in  case  that  is  done,  a  preference  is  expressed  for 
the  Holmes  sitet  These  views,  except  as  to  such  north  and  south 
highway,  coincide  substantially  with  the  opinion  expressed  by 
the  Commismcmer  at  the  West  Fails  hearing,  and  which  fairly 
reflected  the  attitude  of  the  representatives  of  the  respondent  at 
that  time;  there  can  be  no  doubt  as  to  the  correctueas  of  that 
conclusion,  under  the  then  existing  circumstances,  and  proceeding 
upon  the  theory  that  the  old  site  was  then  inadequate  for  station 
purposes  bodi  as  to  Hie  neces.'tities  of  the  railroad  cfHupany  and  the 
convenience  of  the  traveling  public.  But  a  change  has  occurred 
with  reference  to  the  situation  at  the  old  nte,  and  the  re^tpondent 
now  claims  that  additional  land  has  been  procuvid  and  a  new 
and  improved  lay-ont  has  heen  planned,  whereby  all  doubt  con- 
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ceming  the  adequacy  of  auA  site  has  been  relieved.  If  this  is 
true^  then  this  case  must  come  to  an  end,  and  the  Commission 
can  not  do  otherwise  than  sustain  the  railroad  company  in  its 
decision  to  utilize  the  old  site  for  the  station ;  because,  the  com- 
(laiiy  its^  has  the  first  right  to  determine  upon  the  location  of  its 
sl-atioo,  provided,  always,  that  the  requirements  of  sectacm  50  of 
the  FubUo  Service  Commiseions  Law  are  fairly  oxnplied  with. 
And  this  is  bo,  even  thou^  the  Commiaeion  is  satisfied,  for 
sentimental  or  other  reasons,  (hat  the  station  should  go  to  another 
place.  The  provisicms  of  this  statute  are  absolutely  ocmtrolling 
in  this  caa^  for  it  is  there  that  the  Commission  finds  its  only 
authority  to  intervene  in  matters  of  this  kind.  "  Convenience 
of  the  public  "  and  "  adequate  service  and  facilities  for  the  trans- 
portation of  passengers  and  property  "  are  the  only  subjects  of 
inquiry  delegated  to  the  CommiBsion;  and  althou^  they  are 
simple  in  statement,  they  are  broad  and  comprehensive  in  their 
scope,  and  are  of  such  paramount  importance  that  all  other  quee- 
tiona  must  be  considered  as  relating  to  non-eesentials. 

It,  therefore,  becomes  necessary  to  carefully  consider  the  addi- 
tions and  improvements  made  and  contemplated  by  the  railroad 
company  at  the  old  site,  so  that  it  may  be  intelligently  determined 
whether  or  not  the  requirements  of  the  Public  Service  Commisaions 
Law  have  been  fairly  met  and  satisfied. 

As  has  been  stated,  the  respondent  maintained  a  listening 
attitude  at  all  the  hearings  in  liiis  case  before  June  tw«ity- 
third,  hoping,  as  was  announced  by  its  counsel,  that  this  con- 
troversy might  be  adjusted  by  the  people  of  West  Falls  along 
the  line  suggeeted  by  representatives  of  this  Commission,  not- 
withstanding the  fact  tiiat  a  change  in  the  location  of  the  statitm, 
n,*  proposed,  was  contrary  to  the  judgment  of  all  the  ofiicials  of 
the  railroad  company,  and  particularly  its  engineering  department, 
jtud  would  also  require  an  additional  expenditure  of  $3,800  if 
the  station  went  to  the  Holmes  site^  eren  though  a  large  plot  of 
land  was  generously  donated  to  the  company  for  station  purposes. 
But  the  pec^le  of  the  neighborhood  continued  to  be  divided  on  the 
subject,  and  it  seemed  necessary  that  the  company  should  take 
a  decided  stand  in  the  matter,  although  its  counsel  and  officials 
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had,  hy  its  answer  and  by  other  communications  to  the  Conimia- 
sion,  expressed  a  preference  for  the  old  site.  This  was  particularly 
em[^asized  at  the  last  hearing  in  this  case,  when  proof  was  offered 
by  the  respcmdent  lowing  that  a  considerable  additim  had  been 
made,  or  waa  about  to  be  mflde.  to  the  land  constituting  the  present 
site  of  the  station  and  its  lay-out  It  appears  from  such  proof 
that  sufBcient  land  has  been  purchased  so  that  tiie  new  station,  as 
planned,  will  be  seventy-five  feet  farther  from  the  crossing  tlian 
the  point  where  the  old  building  stood,  thus  obviating  the  necessity 
for  standing  trains  to  occupy  any  part  of  the  hi^way  crossing ; 
under  the  old  arrangement  there  were  no  cfrnveniences  for  teams 
to  reach  the  station  except  by  entering  tlie  grounds  from  the 
junction  of  the  railroad  and  highway,  while  the  present  plana 
provide  for  the  construction  of  a  good  roadway  at  least  twenty-two 
feet  wide,  to  leave  the  State  highway  at  a  point  fifty  feet  south  of 
the  crossing,  and,  with  a  grade  of  only  seventy-five  hundredtlis 
of  cme  per  cent,  skirt  the  embankment  and  wind  around 
to  the  station  platform,  and  to  be  protected  by  a  standard  highway 
guard-rail ;  heretofore  there  has  been  no  way  for  foot  paHsongers 
to  reach  the  station  except  to  climb  the  bank  from  the  State  high- 
way or  enter  the  station  grounds  from  the  crossing,  but  the  com- 
pany now  propose^  in  addition  to  such  new  roadway,  to  construct 
u  cememt  walk  six  feet  wide  f  rwn  the  brick  highway  to  the  southerly 
end  of  the  station  platform ;  this  walk  will  have  a  uniform  grade 
of  eevQiteen  per  oent,  and  may  bo  laid  at  that  grade  throughout, 
or  be  divided  into  section  of  levels  and  steps;  in  front  of  tlie 
station  it  ts  intended  to  have  a  brick  platform  twelve  feet  wide 
and  about  three  hundred  feet  long,  and  between  the  station  build- 
ing and  the  edge  of  the  embankment  there  will  be  a  space  of  more 
than  thirty  feet,  the  outer  border  of  which  will  be  protected  by  a 
substantial  guard-rail;  a  large  area  about  sixty  feet  square  has 
been  set  apart  for  vehicles,  and  this  is  located  next  to  the  freight 
roam,  while  the  passenger  waiting  room,  nineteen  feet  square,  is 
in  the  northerly  and  of  the  building;  the  team  track  is  across 
the  hi^way,  and  objection  was  made  at  one  of  the  hearings  that 
in  order  to  reach  the  team  track  it  was  necessary  to  go  over  private 
proper^;  a  change  in  this  arrangement  has  been  effected  by  the 
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company,  bj  purchasing  eighteeoi-bundredtfas  of  an  acre  of  land, 
and  all  neceesary  eztensioua  to  the  driveway,  leading  to  awAi  tr&dk, 
will  be  constructed ;  the  station  itself  will  have  a  brick  foundatioD 
and  be  of  attractive  design.  All  these  facts  conclusiv^y  appear 
from  the  testimony  of  witnesses  ou  belialf  of  the  respondent,  and 
from  exhibits,  plans,  maps  and  other  documents  whit^  bare  been 
presented  to  the  Commission  and  filed  with  the  papers  in  this  case^ 

The  record  is  also  replete  with  evidence  showing  tiie  generosity 
and  public-spirit«dness  of  the  proponents  of  the  new  site.  In 
addition  to  the  tender  of  an  ample  traot  of  land  for  ihe  station 
and  ataticm  lay-out,  they  are  also  willing  to  donate  the  land  and 
pay  all  the  cost  of  a  good  road  and  sidewalk  from  the  brick  pave- 
raeot  to  the  proposed  new  site,  a  distance  of  aboat  1,100  feet. 
Certain  members  of  the  town  board  appeared  at  the  last  hearing 
and  announced  that  the  town  would  undoubtedly  accept  and  main- 
tain such  road ;  although  it  must  be  said  that  it  does  not  appear 
affirmatively  and  definitely  that  either  such  proponents  or  the 
town  board  would  be  ready  to  expend  such  an  amount  of  money 
as  witnesses  for  the  respondent  testified  would  be  necessary  in 
order  to  build  a  road  equal  to  tlie  state  highway,  and  do  all  the 
required  grading  and  filling  and  construct  the  sidewalk. 

But  even  if  it  should  be  made  absolutely  certain  that  the  best 
kind  of  public  passageways  could  be  constructed  and  maintained 
from  the  brick  pavanent  to  the  Holmes  sit©,  still  the  Commission 
would  be  without  legal  auljhority  to  compel  the  railroad  company 
to  move  its  station  location,  provided  Ike  facts  above  recited  estab- 
lish the  adequacy  and  convenimeo  of  the  old  site  iat  both  the  pub- 
lic and  the  company.  While  negotiations  for  the  ohaogee  were 
going  on,  it  was  very  proper  to  urge  these  considerations  nptm 
the  respondent,  in  order  to  influence  voluntary  action  on  its  part; 
in  like  manner  it  has  been  asserted  that  the  location  of  the  station 
on  the  Holmes  site  would  tend  to  develop  the  territory  in  its 
immediate  vicinity,  and  would  give  great  satisfaction  to  many  of 
the  residents  of  the  hamlet  of  West  Falls,  whose  business  or  homes 
are  nearer  the  Holmes  site  than  they  are  to  the  old  locaticm.  Theee 
and  many  other  arguments  have  been  eBrne5!tly  made  by  those  who 
are  anxious  for  the  ohange^  supplemented  by  BUg;estioii  fnmn 
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representatives  of  the  Omunisaion,  who  have  been  actuated  by  a 
deaire  to  adjust  the  matter  amicably,  and  who  have  been  inipi-essed 
by  the  reastHia  thua  advanced ;  while  the  advocates  of  the  plan  to 
keep  the  station  where  it  is  have  not  been  idle,  and  perhaps  tbey 
are  entitled  to  the  praiae, —  or  blame, — for  bringing  about  such 
an  improved  condition  at  the  old  site,  that  the  railroad  ocanpany 
IB  firmly  ocHivinoed  that  the  added  facilities  which  have  been 
definitely  provided  for,  will  satisfy  every  legal  requirement  for 
adequacy  and  convenience,  not  only  for  the  preaait  but  for  many 
years  to  come^  having  in  mind  the  growth  and  development  of 
West  Falls,  and  the  resultant  increase  in  frenght  and  passengOT 
traffic  at  such  station.  On  account  of  such  enlargement  of  the 
station  grounds  and  improvement  in  station  facilities,  and  also 
by  reason  of  the  failure  of  the  residents  of  West  Falls  to  embrace 
the  opportunity  given  them  by  the  railroad  company  to  settle  this 
controversy  amcmg  themselves,  the  respondent  now  demands  that 
it  be  left  free  to  exercise  its  legal  pr^t^tive  to  utilize  the  prop- 
erty which  it  now  owns,  and  ctmstruct  a  station  ttiereon,  with  the 
facilities  and  conveniences  hereinabove  set  forth,  subject  only  to 
the  direction  of  the  Commission  as  to  such  details  of  the  same  as 
may  be  deemed  requisite  to  guarantee  the  convenience  of  the 
traveling  public  and  the  necessities  of  the  railroad  company. 

Thus  the  Commission  is  confronted  with  a  atemer  duty  than 
was  involved  in  the  negotiations  whidi  have  been  carried  on  for 
many  months ;  for  a  decision  must  now  be  made  in  this  case,  and 
such  decision  should  he  uninfluenced  by  the  mere  demres  or  senti- 
mental reasons  which  have  been  advanced  by  the  parties;  and 
even  the  personal  predilections  of  the  representatives  of  the  Com- 
mission heretofore  entertained  and  expressed  should  have  no 
weight  in  reaching  a  result  which  must  be  based  upon  the  evi- 
dence in  this  case,  as  it  now  eaoBta,  and  be  well  within  the  author- 
ity of  the  Commission  as  defined  by  section  50  of  the  Public 
Service  Commissions  Law.  This  task  has  been  rendered  easy  by 
reason  of  the  proof  made  by  the  respondent  at  the  last  hearing  in 
this  casa 

Before  the  proof  was  made,  it  appears  that  the  old  station  nUy 
lacked  many  of  the  facilities  and  convenieuoes  irtiich  every  oom- 
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munity  is  fairly  entitlrd  to;  and,  therefore,  the  criticism  of  ilie 
same^  coupled  witli  the  assurance  that  they  could  be  easily  sup- 
plied at  the  new  site,  was  an  argument  poascsnng  ccnsiderable 
force;  and  if  that  condition  remained  unchanged,  perhaps  a  dif- 
ferent conclusion  would  be  reached  in  this  case.  But  now,  almost 
every  important  f(>atiire  of  this  station  site  has  been  changed, 
enlarged  and  improved  to  such  an  extent  that  such  criticifim  can 
no  IfHiger  be  juatiy  made ;  and  it  must  be  admitted  that,  as  n^ards 
the  size  of  the  station  grounds,  the  public  paasagewaya,  the  team 
track  ertonsion,  and  other  details  relating  to  the  station  building 
and  the  lay-out  of  the  grounds,  all  of  which  are  diown  by  the 
exhibits  in  this  case,  if  the  railroad  company  will  make  auch 
changes  and  improvements  —  and  the  company  has  agreed  to  do 
so  —  then  this  ccmimunity  will  have  a  station  which  will  satisfy 
every  requirement  of  Hi©  law,  and,  at  the  same  time,  will  guaran- 
tee adequate  facilities  for  the  railroad  company  for  many  years 
to  come,  and  reasonable  convenience  for  the  traveling  public 

This  is  the  view  expressed  by  the  several  experts  who  were 
called  as  witnesses  at  the  last  bearing,  and  who  further  stated 
that  they  believed  that  the  facilities  thos  installed  will  meet  all 
the  demands  of  three  times  the  present  freight  and  passenger' 
traffic  at  West  Falls.  We  are  in  accord  with  this  opinion,  and 
must  give  the  approval  of  the  Comraiadon  to  the  action  of  the 
respondent  in  determining  upon  the  old  site  for  station  purposes., 

This  action  will  probably  be  a  disappoinbnent  to  many  of  the 
residents  erf  West  Falls  who  have  felt  4at  their  personal  prefer-: 
ences  ought  to  be  considered  of  more  importance  th&a  has  been' 
accorded  to  tbem ;  others  may  think  that  their  generous  offers  in; 
connection  with  the  proposed  new  site  have  been  brushed  aside 
as  of  no  ocHisequence^  while  they  believed  the  same  to  be  of  the 
utmost  potentiality. 

We  have  already  pointed  out  that  the  Commission  has  giveu 
due  consideration  to  these  matteBPS,  but  that  they  can  not  outww^ 
the  ^>ecific  requirements  of  the  statute  that  the  railroad  company 
shall  fomie^  adequate  and  convenient  station  facilities  for  itsdf 
and  tlie  traveling  public. 
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It  is  quite  apparent,  tiiea-efore,  that  the  company  has  fall;  met 
theBe  l^al  requirements  bj  proyiding  for  the  changes,  additions 
and  improTements  made  and  oonteonplated  at  the  present  station 
site,  and  above  enumerated ;  this  will  assure  reasonable  security 
and  convenience  to  the  public,  and  will  also  afford  adequate 
service  and  facilitiee  for  the  transportation  of  passemgsra  and 
property.  Thus  the  full  meaaore  of  public  duty  has  been  per- 
formed by  the  respondent,  with  reference  to  its  station  and  station 
facilities  and  it  necessarily  follows  that  the  decision  of  l^e  Com- 
miasion  should  approve  the  determination  of  the  railroad  company 
to  utilize,  extend  and  improve  its  present  station  site  according 
to  the  plans  thereof  filed  with  the  Commission ;  and  the  applica- 
tion herein  tiiat  liie  station  be  moved  to  the  new  site  must  be 
denied. 

An  order  will  be  entered  in  accordance  with  these  views,  and 
the  respondent  be  directed  to  proceed  within  a  reasonable  time 
with  the  couBtructi<Hi  of  its  station  building,  grounds  and  lay-out, 
and  complete  the  same  with  all  convenient  speed. 

AU  concur,  except  Commissioner  Cair,  not  present. 


In  the  Matter  of  the  Fboposbd  New  Fabsexoeb  Fabbs  on  thb 
New  York  Central  RAiLBOAn 

Case  No.  B345 

(Public   Service   CammisaioD,   Second   Diitrict,  Jnl;  28,    Ifllfl) 

IiiTMtisBtioiu  nnder  an  act  of  1914  u  to  the  nuonablenesi  of  wrtaln 
tuifi ■  filed  by  the  talltoad  —  when  the  ratea  now  nndor  atupeuion  can 
to  conaidered  heidn. 

On  application  to  reopen  this  case,  decided  Juno  S,  1918,  opinion 
"So,  267,  the  railroad  eompan;  sought  an  opportunity  to  offer  eridenco 
as  to  the  Talue  of  its  property  need  In  intrastate  passenger  service. 
Held,  that  the  bnrdm  under  the  atatutc  being  upon  the  carrier  to 
justify  the  Increase  in  rates,  the  case  having  proceeded  upon  the  theory 
thai  the  increase  waa  Justified  because  the  intrastate  revenue  was  less 
than  the  intr«stat«  cost,  the  Commisaiou  having  found  that  aa  to  certain 
lm«a  this  was  not  the  fact,  and  there  being  no  suggestion  that  erldeno* 
STAn  Obt.  KnT,— Vol.  9        13 
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of  TAlne  w»B  omitted  becanie  of  accidoit,  surprise,  or  ruling  of  tli^ 
Commiuiou,  the  ckm  oould  not  be  reopoied  for  the  purpose  of  admitting 
■ucb  evidence. 

Tbat  the  refuul  to  reopen  the  present  iiiqnirj  doe*  not  preclude  the 
nilrokd  company  from  Sling  such  new  tariiTe  as  it  maj  feel  able  to 
•upport  by  any  proper  evidence  ahould  another  contest  arise. 

In  this  inquiry,  which  was  under  eection  29  of  the  Public  Serrice 
CommissioiiB  Law,  u  ammided  by  chapter  240  of  the  Laws  of  1S14,  and 
relates  only  to  the  reasonableneBs  of  tariffs  showing  increased  fares  filed 
by  the  company  and  suspended  by  tbe  CommiHsion,  the  Commission 
etmid  not  originally  or  on  rehearing  consider  whether  certain  fares  not 
increased  by  the  suspended  tariffs  should  properly  be  increased,  assuming 
that  the  Commission  has,  in  a  proper  proceeding,  authority  to  authorlEe 
such'  increue. 

Bt  thb  Commission. —  This  is  a  proceediDg  under  aection  29 
of  the  Public  Service  ConimieBiona  Law  as  amended  by  chapter 
240  of  the  Laws  of  1914,  whereby  the  operation  of  certain  pas- 
senger tarilfs  was  suspended  and  an  investigation  entered  upon 
as  to  their  reasonableness.  An  order  was  made  June  8,  1916, 
directing  that  the  proposed  tariffs  as  filed  by  or  on  behalf  of  the 
New  York  Central  Railroad  Company  should  be  canceled  on  or 
before  July  first  The  facts  fully  appear  in  the  opinion  of  Carr, 
Commissioner,  upon  which  the  order  was  based.  Opinion  No,  267. 
The  New  York  Central  Railroad  Company  asked  further  time 
within  which  to  determine  whether  it  should  accept  such  order 
or  apply  for  a  rehearing;  and  later,  having  filed  the  present 
application,  the  operating  date  of  said  order  has  been  postponed 
and  the  suspension  order  continued  until  the  Ist  day  of  August, 
1916. 

The  application  is  to  reopen  the  proeewlings  in  order  liiat 
further  evidence  may  be  introduced.  Grounds  for  the  application 
are  stated  in  three  paragraphs: 

First,  that  the  petitioner  having  been  of  the  opinimi  tliat  tiie 
evidence  which  it  could  and  did  produce  before  the  Commission 
would  show  that  its  revenue  from  intrastate  peseenger  business  in 
the  State  of  New  York  was  not  sufficient  to  pay  the  cost  of  that 
servioe  and  that  no  return  upon  the  value  of  its  property  used 
therein  was  received  therefrom,  the  petitioner  did  not  introduce 
evidence  either  as  to  its  investment  in  said  proper^  or  as  to  its 
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valuer  and  that  it  desires  on  a  reopening  of  the  case  to  introduoe 
Buch  evidence. 

Second,  that  in  filing  this  revision  of  passenger  rates  it  did 
not  change  the  two  cent  rate  in  effect  locally  between  Albany  and 
Buffalo,  and  that,  in  view  of  the  decision  of  the  Court  of  Appeals 
in  Ulster  &  Delaware  Railroad  Company  v.  Public  Service  Com- 
mission, 218  N.  Y.  39,  the  petitloiier  deeires  to  moke  such  revision 
of  its  local  tariffs  between  Albany  and  Buffalo  as  will  bring  them 
into  harmony  with  its  passengw  rates  in  other  parts  of  the  State. 

Third,  that  there  dionld  be  harmony  between  the  intrastate 
and  interstate  passenger  rates,  and  that  the  determination  of  this 
caae  should  be  upon  the  fullest  evidence  and  most  thorou^  con- 
sideration of  all  of  the  elements  of  the  problem.  This  third 
prc^Kisition  ig  not  specific  and  may  be  taken  mwely  aa  a  rfisumfi 
or  generalisation  of  the  two  preceding. 

At  die  beginning  of  the  investigation,  counsel  for  the  pe^^itioner 
made  the  following  statement : 

"  We  have  not  proposed,  in  Ihe  preparation  of  our  case,  and  we 
do  not  propose  in  the  preaentation  of  it,  to  go  into  the  question  of 
valuation  or  of  interest  charges  of  any  character.  We  simply 
intend  to  ctmfine  onrsdvee  to  the  intrastate  passenger  revenues 
and  the  intrastate  passenger  expenses  and  the  value  of  the  service^ 
To  that  end  we  will  |»«sent  our  testimony,  and  we  hope  to  be 
fiui^ed  very  shortly.  Our  reason  for  not  going  into  the  valuation 
question  is,  first,  that  it  would  be  embarrassing  at  this  time  when 
the  Zntnstate  Commerce  Commission  is  conducting  a  valuation 
of  all  the  railroads  of  the  country;  and  second,  that  it  is  unnece»- 
aary,  as  our  intrastate  paasenger  revenue  is  lees  than  our  intrastate 
costs,  and  of  course  it  follows  that  if  we  aie  entitled  to  a  reasonable 
return  upon  our  investment  and  we  do  not  obtain  from  the  service 
enough  of  a  return  to  pay  the  expenses,  then  it  is  unneceesary  to 
go  into  the  return  on  the  investment," 

The  burden  under  the  statute  being  upon  the  carrier  to  justify 
the  increase  in  rates,  the  case  proceeded  upon  the  theory  so  pre- 
sented. A  great  volume  of  evidence  was  taken  upon  that  theory, 
with  the  result  that  the  C<HDmission  found  that  the  petitioner  had 
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failed  to  establish  it  in  fact  It  ie  not  now  suggested  that  evi< 
dence  as  to  investment  or  value  was  omitted  because  of  any  acci- 
dent, surprise,  or  ruling  of  the  Commission,  and  were  we  to  follow 
the  rules  of  legal  procedure  it  would  dearly  be  improper  to  reopen 
the  case  for  thig  particular  reason.  It  would  be  unfortunate,  how- 
ever, to  dispose  of  so  important  a  matter  upon  any  ground  savoi^ 
ing  of  a  technicality  provided  such  disposition  would  disregard 
the  substantial  rights  of  the  parties.  On  page  31  of  the  opinion 
of  Commissioner  Carr  appears  the  following: 

"  From  all  the  evidence  which  has  been  presented  to  us  in  this 
oase^  we  are  convinced  that  the  Kew  York  Central  has  failed  to 
justify  any  increaae  in  its  fares  on  its  Hudson  division  between 
Albany  and  Kew  York.  As  we  have  hereinbefore  stated,  the  main 
line  of  the  New  York  Central,  even  with  the  maximum  fares  ran^ 
ing  from  two  cents  to  two  and  seventeen-hundredths  cents  per 
mile,  is  earning  a  fair  return,  and  the  earnings  on  several  of  its 
other  divisions  are  probably  insufficient  to  pay  a  fair  return  on 
the  passenger  service  on  those  divisions.  Wo  call  attention  to  the 
fact  here,  that  on  some  of  those  divisions,  namely  the  Putnam 
and  the  Harlem,  the  existing  tariffs  are  fiill  of  discriminations, 
and  the  tariffs  which  are  now  under  suspension  would  probably 
remove  many  of  these  discriminations.  In  any  event,  it  would 
se^n  advisable  for  the  company  to  give  prompt  consideration  to 
the  criticism  here  made  of  the  existing  tariffs  on  these  particular 
divisions,  to  the  end  that  discriminations  may  be  removed.  It 
would  probably  necessitate  some  study  on  the  part  of  the  railroad 
officials  to  determine  whether  or  not  it  will  se^  to  advance  the 
rates  on  any  of  the  divisions  which  are  now  operated  at  a  loss, 
and  for  that  reason  we  think  the  better  way  to  di^fose  of  the  mat- 
ter is  to  require  the  cancellation  of  all  the  passenger  tariffs  filed 
by  the  New  York  Central  which  have  been  under  suspension  pend- 
ing this  investigation  and  an  order  will  be  entered  to  that  efEect." 

It  is  therefore  evident  that  the  order  directing  the  cancellation 
of  the  tariffs  was  not  an  adjudication  that  the  petitioner  might 
not  properly  increase  its  rates  upon  any  part  of  its  lines  or  in  any 
particular  amounts.  The  Commission  having  determined  that  the 
sybtem  of  tariffs  proposed  was  unreasonable  in  so  far  as  it  affected 
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the  Hudson  division,  it  thereupon  considered  that  ezistiiig  tariffs 
disclosed  discriminaticMis  ekcwherey  that  the  proposed  tariffs  were 
filed  in  pursuance  of  a  general  plan,  and  that  the  eliminatioii  wE 
the  proposed  tariffs  on  the  Hudacm  divisiiHi  would  disarrange  that 
plan.  It  was  therefore  left  for  the  railroad  ccHopany  to  make  a 
Dew  study  of  the  problem  and,  if  it  saw  fit,  preeent  a  new  system 
of  tariffs.  A  refusal  to  reopen  the  preeeot  inquiry  does  not  there- 
fore preclude  the  railroad  company  from  filing  such  new  tariffs 
as  it  may  fed  able  to  saj^Mwt  hy  any  proper  evidaice  if  another 
contest  ^ould  arisa 

The  second  ground  of  the  petition  is  the  argument  that  the 
petitioner  is  no  longer  bound  by  ohaptar  76  of  the  Laws  of  1863, 
limiting  passenger  rates  for  way  passengers  between  Albany  and 
Buffalo  to  two  cents  a  mile,  and  petitioner  relies  on  People  ex  rel. 
Ulato-  &  Delaware  !Railroad  Ctnupany  t.  Public  S«Tice  Commis- 
sicm,  218  N.  T.  29.  In  the  Ulster  and  Delaware  case,  the  court 
had  under  con«iderati(»i  the  8»«alled  Mileage  Book  Law,  and  it 
held  that  notwithstanding  the  provisions  of  that  law  (Railroad 
Iaw,  §  60)  the  Commission  has  power  where  it  appears  that  the 
statutory  rate  of  two  cents  a  mile  is  insufficient,  to  permit  an 
increase  in  the  rate.  Justice  Cochrane,  whose  opinion,  171  Appel- 
late Division,  607,  was  adopted  by  the  Court  of  Appeals,  referring 
to  the  limitation  of  two  cents  a  mile  under  section  60,  says: 
"  Those  limitations  remained  on  the  railroad,  but  not  on  the  power 
of  the  OianniisBion.  *  *  *  ^j  opinion  ia  that  section  60  oi 
the  Bailroad  Law  establishes  the  majdmmn  rate  for  mileage  books 
in  the  absence  of  an  order  by  the  Commission.  It  represents  the 
law  cm  the  subject  so  long  as  the  Commission  takes  no  aotion. 
But  sections  49  and  33  of  the  Public  S^rvioe  Commiasicms  Law 
authorized  the  Commission  to  make  an  investigation,  and  i^ere 
it  appears  that  the  statutory  rate  of  two  cents  per  mile  is  insuffi- 
cient, the  ConmiiBsion  may  by  order  increase  the  rate  above  that 
amount. 

Assuming  that  the  same  reasoning  applies  to  the  act  of  1853 
above  referred  to,  limiting  fares  for  way  passengers  between 
Albany  and  Buffalo  to  two  cents,  no  question  of  an  increase  of 
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that  rate  is  presented  or  could  be  presented  in  the  present  case. 
This  ia  an  inveetigaticm  under  the  act  of  1914  aa  to  the  reasonable- 
ness of  certain  tariffs  filed  bj  the  railroad.  These  tariffs  do  not 
affect  way  rates  between  Albany  and  Buffalo.  The  CommisBion  in 
this  proceeding  can  consider  only  the  tariffs  under  suspension. 
Way  rates  between  Albany  and  Buffalo  remain  at  the  statntory 
figure  at  least  until  the  Conuniasion  in  an  appropriate  proceeding 
authorizes  a  higher  date.  This  is  not  such  a  proceeding.  The 
petition  to  reopen  the  case  must,  Hierefore,  be  denied. 

All  concur  except  Enunet,  Commissicmeo:,  viko  dissents;  and 
Carr,  ConunissicMier,  who  is  absent. 


In  the  Matter  of  the  Petition  of  the  Mayoe  and  Common  Coiih- 
ciL  OF  TUB  City  of  Roohbsteb,  under  Section  91  of  the  Bail' 
road  Law,  for  the  Elimination  of  a  Grade  Crossing  at  Brown 
Street  of  the  New  York  Central  Railroad  and  the  Buffalo, 
Rochester  and  Pittsburgh  Railway  Company  and  the  Constru* 
tion  of  a  New  Grade  Crossing 

Case  No.  5005 

(Pnblio  Seiriee  ConuDission,  Second  District,  July  20,  191S) 

KUmiiutioii  of  c«Tt«lii  grade  crouliig  of  tlie  Hew  Totk  Central  Railroad  In 
tlie  dty  of  Bochwter. 

The  city  o(  Rochester  has  petitioned  for  an  order  requiring  the 
ellmiDation  of  the  grade  croeaingB  acroia  the  tour  tracks  of  the  New 
York  Central  railroad  and  the  two  tracks  of  the  Buffalo,  Kochester  end 
Pittsburgh  railway  on  Brown  street,  on  account  of  the  safety  of  the 
public  and  the  dangerous  nature  of  euch  erossinga.  ffaU,  that  publio 
safety  requirea  the  elimination  of  auch  crossings. 

Bt  the  Commission. —  Brown  street,  an  important  thorough- 
fare in  the  city  of  Rochester,  extending  in  a  northeasterly  and 
southwesterly  direction,  and  forming  one  of  the  main  outlets  to 
the  western  part  of  the  city  of  Rodieeter,  crosses  four  tracks  of 
the  New  York  Ceiitriil  railroad  and  two  tracks  of  the  Buffalo, 
Rochester  and  Pittsburgh  railway  at  grade.     On  account  of  the 
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daisity  of  traffio  <m  the  Btreet  and  the  density  and  higli  speed  of 
traffic  on  tlie  railroads,  tc^ther  with  the  acute  angle  of  interwo- 
tion  included  between  the  railroad  and  street  linee,  these  crossings 
embody  many  elements  of  danger. 

The  ci^  of  Rochester,  through  its  mayor  and  common  council, 
has  petitioned  this  C<»iunission  to  determine  that  public  saf^y 
requires  the  elimination  of  said  Brown  Street  crossings.  Numei^ 
ous  Gonfeiencee  between  representatives  of  the  railroads  and  of 
the  city  have  resulted  in  the  preparation  of  a  general  plan  satis- 
factory alike  to  the  railroads  and  the  city,  said  plan  providing 
for  the  carrying  of  Brown  street  under  the  grades  of  the  railroads. 

Upon  this  petition  the  Commission  held  a  bearing  on  July  20, 
1916 ;  Benjamin  B.  Cunningham,  corporation  counsel,  and  E.  A. 
Fiflher,  oonsulting  engineer,  for  the  city  of  Rochester;  Harris, 
Beach,  Harris  &  Matson  (by  Daniel  M.  Beach),  Rochester,  N.  T., 
for  the  New  York  Centoal  Railroad  Cranpany ;  and  W.  F.  Pond, 
office  engineer,  Buffalo,  Rochester  and  Pittahurgh  Railway  Com- 
pany, appearing;  at  which  proof  of  publication  of  notice  of  hear- 
ing and  (rf  perstmal  service  of  notice  of  this  bearing  upon  property 
owners  in  interest  was  made.  At  this  hearing  tiiere  was  intro- 
duced in  the  evidence  a  plan  marked  "Applicants'  Ex.  No.  2," 
herein  referred  to  as  the  geneml  ^lan  for  the  elimination  agreed  to 
between  the  railroads  and  Uie  city. 

There  has  been  an  understanding  by  the  Commission  that  tiie 
city  of  Rochester  is  prepared  to  agree  that  the  share  of  the  State 
in  the  expense  of  this  project  eball  be  limited  to  $100,000  (one- 
quarter  oi  the  total  estimated  cost  of  $100,000),  so  that  no  part 
of  the  cost  of  the  improvement,  of  whatsoever  nature,  in  excess 
of  $100,000  shall  in  any  manner  attach  to,  be  paid,  or  be  payable 
by  the  State  erf  New  York. 

There  was  no  (^position  at  the  bearing  to  the  elimination  of 
the  crossings  nor  to  tJie  plan  proposed.  The  Commission  has 
accordingly  determined  that  public  safety  requires  the  elimination 
of  said  crossing,  and  ^erefore 

Ordered:  1.  That  the  grade  crossings  of  the  New  York  Central 
railroad  and  the  Buffalo,  Rochester  and  Pittsburgh  railway  by 
Brown  street,  in  the  city  of  Rochester,  shall  be  closed  and  discon- 
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tinued,  and  that  the  traffic  be  carried  under  the  grade  of  paid 
railroads  in  undergrade  croesinga;  tliat  approachee  to  said  under' 
grade  crossings  be  confitnited ;  that  portions  of  certain  Btreeta  now 
connecting  into  Brown  street  within  the  elimination  area  be 
re^raded  and  improved ;  that  T(»iawattda  street  be  re-located  and 
reconstructed  upon  lines  forming  an  extaision  with  those  now  va 
existence  where  said  Tonawanda  street  now  joins  Saxton  stree^ 
a  street  oroeaing  the  railroad  about  1,050  feet  westerly  of  Brown 
street;  that  the  trades  of  the  New  York  Central  railroad  and  of 
tiie  Buffalo,  Bocheater  and  Fittsbnrgh  railway  be  raised  and  partly 
rfr-located ;  and  that  sewers,  walla,  stairways,  pavememts,  and  other 
structures  be  provided,  all  as  hereafter  more  fully  described  and 
specified. 

2.  In  order  to  provide  the  desired  overhead  dearanoe  in  the 
anhway  and  to  obtain  fall  su^ient  to  secure  a  practicable  grade 
in  the  proposed  drainage  syatem,  the  four  existing  tracks  of  the 
New  Yori  Central  railroad  shall  be  raised  to  conform  to  the  fcA- 
lowing  profile:  Be^nning  at  a  point  about  1,300  feet  westerly  of 
Brown  street,  and  proceeding  easterly,  ascending  at  the  rate  of 
0.133  per  cent  to  a  point  about  300  feet  east  <rf  Brown  street; 
crossing  Brown  street  about  2.97  feet  above  the  existing  track 
elevation;  thence  by  300  feet  long  vertical  curve  to  join  the  exist- 
ing track  surface  at  about  the  westerly  line  of  King  street. 

The  two  tracks  of  the  Buffalo,  Rochester  and  Pittsburg  railway 
shall  be  raised  about  1.14  feet  at  Brown  street  above  their  present 
elevation;  the  new  track  grade  to  descend  thence  eaatwly  at  the 
rate  of  about  1.55  per  cent  to  about  the  westerly  line  of  King 
street  From  Brown  street  westerly  the  tracks  shall  be  brou^t 
to  a  juncticm  with  the  existing  track  surface  by  means  of  a  level 
grade  about  100  feet  long,  and  a  grade  about  200  feet  long  descend- . 
ing  westerly  at  the  rate  of  approximately  1.76  per  cent 

3.  Beginning  on  the  south  side  of  the  tracks  at  a  point  about 
450  feet  from  the  ceoter  line  of  the  Buffalo,  Rochester  and  Pitts' 
burgh  railway,  the  grade  of  Brown  street  shall  be  changed  so  as  to 
pass  under  the  grade  of  die  railroads  as  follows:  Descending  5 
per  cent  a  distance  of  about  410  feet;  thence  continuing  to  proceed 
northerly,  ascending  at  the  rate  of  0.405  per  cent  acroee  the  tracks 
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<tf  botti  railroads  a  diatanoe  of  about  275  feet ;  tiieoice  continuing  to 
ascend  at  the  rate  of  4  per  cent  on  the  north  aide  of  the  New  York 
Central  railroad  tracks  a  distance  of  about  190  feet  to  an  inter- 
section with  the  surface  of  Brown  street  as  it  exists  at  the  present 
time. 

The  following  additional  stj-eete  on  the  mmth  side  of  the  Buffalo, 
Bochester  and  Pittsburgh  railway  tracks  are  to  be  re^aded  to 
meet  the  new  grade  of  Brown  street : 

(a)  Maple  street  {vKat  of  BTOvm  street) :  This  street  to  be 
re-graded,  beginning  at  a  point  about  220  feet  westerly  of  the 
center  line  of  Brown  street,  descending  thence  at  the  uniform  rate 
of  5  per  cent  to  Brown  street. 

(b)  Jefferson  street:  Banning  at  a  point  about  S30  feet 
from  its  intersecti<HL  with  Brown  street,  deecending  thence  uni- 
formly at  the  rate  of  5  per  cent  to  Brown  street. 

(c)  Maple  street  {east  of  Brovm  street) :  Beginning  at  a  point 
about  285  feet  from  ito  intersection  with  the  center  line  of  Brown 
street,  thence  descending  teward  Brown  street  uniformly  at  the 
rate  of  4  per  cent. 

(d)  Rossenbach  Place:  Beginning  at  a  point  about  180  fee* 
fnym  the  center  line  of  Maple  street  (east  of  Brown  street), 
descending  thence  toward  Maplo  street  uniformly  at  the  rate  of 
10  per  cent 

On  the  north  side  of  the  New  York  Central  railroad.  Wilder 
street  is  to  be  re-graded  and  its  northerly  alignment  changed,  the 
new  grade  descemding  from  the  intersection  of  Wilder,  Romeyn, 
and  Grape  streets  at  the  rate  of  about  5  per  cent  a  distance  of 
approximately  95  feet;  thence  at  the  rate  of  about  4,43  per  cent  a 
distance  of  about  140  feet. 

•  Tcmawanda  street  parallels  the  New  York  Central  railroad  on 
the  north  and  is  immediately  adjacent  to  the  railroad  line.  In 
connection  with  a  previous  improvemeait  carried  out  by  tiie  New 
York  Central  Railroad  Cwnpany  in  conjunction  with  the  Buffalo, 
Bocheeter  and  Pittsburgh  Railway  Company  and  the  city  of  Roch- 
ester at  Saxton  street,  Tonawanda  street  was  partly  re-located, 
the  center  line  of  such  re-located  portion  being  approximately 
95  feet  from  the  center  line  of  the  New  York  Central  railroad, 
its  previoufl  looation  having  been  approximately  50  feet  from  the 
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same  point  It  ia  the  intention  o£  the  city  to  ultimatelj  extend 
Tonawanda  street  from  Sazton  street  to  Brown  street  uptm  the 
new  lines  thus  establiehed,  and  Hie  plan  for  Brown  street  elimina- 
tion provides  for  the  approach  along  Tonawanda  street  od  an  eoc- 
tensioa  of  these  lines  thus  established.  This  street,  therefore,  shall 
be  re-located  from  a  point  at  approximately  the  intersection  of 
the  westerly  line  of  Grape  street  and  the  center  line  of  new  Tona- 
wanda street  as  it  exists  in  the  vicinity  of  Saxton  street,  the  grade 
of  such  re-located  street  to  descend  toward  Brown  street  uniformly 
at  the  rate  of  5  par  cent 

On  account  of  the  revised  grades  of  Wilder  street,  Brown  street, 
and  re-located  Tonawanda  street,  the  surface  at  their  interaectitHi 
must  necessarily  be  warped  in  order  to  secure  satisfactory  drain- 
age conditions  and  to  permit  the  grades  of  the  various  streets  to 
merge  into  each  other  in  a  manner  consistent  with  public  safety. 

4.  The  subway  on  Brown  street  shall  be  constructed  to  a  clear 
width  of  60  feet  measured  at  right  angles  to  the  maaonry  abut- 
ments, said  60  feot  to  be  divided  between  a  roadway  30  feet  wide 
between  curb  lines,  and  two  sidewalks:  one  oa  each  side  of  said 
roadway,  each  15  feet  wide. 

5.  The  bridges  carryiti^  the  railroads  in  three  spans  (a  roadway 
and  two  sidewalk  spans)  ahall  support  solid  floors,  the  intermediate 
supports  being  columns  and  piers,  the  former  being  located  imme- 
diately inside  the  curb  lines. 

6.  With  the  exception  of  Brown  street,  which  is  to  be  paved 
dirou^out  the  entire  length  of  the  improvement  with  a  new 
Medina  sandstone  pav^nent,  all  streets  embraeed  within  the  elim- 
ination area  whose  surfaces  must  be  disturbed  (except  Boesenbadi 
Place)  as  herein  provided  ^all  be  paved  with  brick.  A  pavement 
similar  to  the  existing  pavement  on  Boesenbaoh  Place  shall  be. 
laid  on  that  part  of  the  roadway  lying  within  the  change  of  grade. 

Concrete  sidewalks  5  feet  wide  shall  he  built  on  the  south  and 
the  new  north  lines  of  Wilder  street,  on  both  sides  of  Tonawanda 
street  aa  re-located,  on  both  sides  of  Maple  street  east  and  west  of 
Brown  street,  on  both  sides  of  Jefferson  street,  and  on  Brown 
street  except  in  the  subway,  where  concrete  sidewalks  shall  be 
built  for  the  entire  width  of  15  feet  from  curbs  to  the  abutments. 
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7.  Drainage  of  the  robway  and  its  approaoheB  Bhall  be  provided 
to  the  Erie  canal,  located  to  the  ea«t  of  Brown  street  The  moet 
BatiafactcB7  location  of  &e  main  aewOT  has  not  yet  been  deter 
mined,  and  ita  final  locatimi  shaU  therefore  be  the  subject  of 
further  study  by  the  interested  partieB  hereto  and  of  future  deter^ 
mination  by  this  OommiBsion. 

The  ariating  aewer  in  Brown  street,  and  those  in  the  various 
connecting  streets  if  mioh  now  erist,  shall  if  neoeasary  bo  taken  up 
and  Ffrlaid  or  new  sewers  provided ;  existing  waterpipes  and  any 
cither  subaurfaoe  conduits  where  the  same  interfere  with  the  pro- 
jected grades  on  ike  atreets  whoee  surface  must  be  disturbed  shall 
be  rft-laid  as  the  neceBBities  oi  the  case  require.  The  final  profilee 
of  said  sewers  as  they  are  to  be  re-laid,  their  dimensions,  die  loca- 
tion of  manholes,  catch-basins,  etc,  and  all  the  work  hereinbefore 
described  as  embraced  within  this  elimination,  shall  be  subetan- 
tially  in  accordance  with  the  general  plan  "  Exhibit  No.  2,"  here- 
tofore referred  to  on  file  with  this  Commisaion,  entitled :  "  N.  Y.  C. 
R  R.,  Buffalo  and  East  Main  Line,  Syracuse  Division,  Elimina- 
tion of  Grade  Crossing,  Brown  Street,  1.3  miles  west  of  Bocheeter, 
Issue  No.  A,  New  York,  July  19,  1916." 

8.  Ketaining  walls  along  all  re^aded  streets  and  stairways 
leading  to  private  property  shall  if  necessary  be  oraostmcted,  and 
at  such  places  where  walls  are  not  required  the  sides  of  the  excava- 
tion shall  be  left  upon  the  natural  slope  of  the  earth. 

9.  In  order  to  provide  the  required  clearance  on  the  bridges, 
the  tracks  of  the  New  York  Central  railroad  and  the  Buffalo, 
Rochester  and  Pittsburgh  railway  shall  be  so  re-located  as  to 
provide  the  necessary  spread  between  track  centers  at  Brown  stree*. 

10.  In  accordance  with  (he  aforesaid  understanding,  the  city  of 
■Rochester  shall  assume,  pay,  and  discharge  so  much  of  the  entire 
cost  and  expeoise  of  the  construction  and  work  herein  authorized 
and  provided  for,  including  the  cort  of  any  lands,  rights,  or  ease- 
ments neoessary  or  required  for  the  purpose  of  carrying  out  the 
provisions  of  this  order,  and  of  any  land  or  other  damages  whatso- 
ever which  may  arise  by  virtue  hereof,  as  shall  exceed  the  sum  of 
$400,000,  which  last  mentioned  sum  is  to  be  paid  by  the  railroad 
c(»npaniefl,  the  city  of  Rochester,  and  the  State  of  New  York, 
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reapectively,  in  auoh  proportitma  aa  are  fixed  by  statute  in  sach 
case  made  and  provided :  this  order  beang  granted  upon  the  expreBB 
condition  Uiat  no  financial  liability  or  obligation  whatsoever  in 
excess  of  one^fourtli  of  the  sum  of  $400,000  flhall  attach  to  or  fall 
upon  the  Stat©  of  New  York  on  account  of  the  acquisition  of  lands, 
rights,  or  easements  necessary  or  required,  the  construction  and 
wore,  or  for  any  other  incidental  expenses  hetrein  authorized  and 
provided  for;  and  that  no  sum  in  excess  (rf  onfrfourth  of  said  sum 
of  $400,000  rfiall  be  payable  out  of  any  moneys  which  may  have 
beeo  or  may  be  aj^ropriated  by  the  Legislature  of  the  State  of 
New  York  for  the  purpose  either  of  the  elimination  of  grade 
crosaings  or  of  the  reconstruction  of  work  at  crossings  either  at 
grade  or  otherwisei 

The  acceptance  of  this  order  by  the  oily  of  Eocbester  shall  be 
deemed  as  an  undertaking  on  its  part  to  save  tte  State  of  New 
York  and  this  Oommission  harmless  from  all  costs,  expenses, 
claims,  or  donands  whatsoever  on  account  of  this  order  and  of 
any  provisions  tfiereof  in  excess  of  one-fourtli  of  the  sum  of 
$400,000,  amounting  to  the  sum  of  $100,000,  no  interest  to  be 
added. 


In  the  Matter  of  the  Petition  of  the  Clipp  Elboteicai,  Dis- 
THiBUTiNO  Company  under  Section  69  of  the  Public  Service 
Commissitms  Law  for  Authority  to  Issue  $100,000  Common 
Capital  Stock 

Case  No.  5402 

(Public  Serriee  CominiaBioii,  Secood  District,  July  26,  IQlfl) 

First  lupplemeDtA]  ud  amesdAtoiy  ordai  In  reUtlon  to  IsBue  of  capltAl 
■tock. 

By  u  order  entered  herein  on  February  24,  1916,  the  CliB  Electrical 
Dietributing  Company  was  authorized  to  issue  IIOO.WW  par  value  of  Its 
capital  stock  for  certain  specified  purposes.  The  present  order  modifies 
that  made  origiDally  bo  as  to  authoriie  the  use  of  the  stock  proceeds  for 
the  capital  ezpeDdituree  aa  reported. 

Bt  the  Commission. —  All  of  the  stock  authorized  by  tlie  orig- 
iual  order  to  be  used  has  been  sold  and  by  report  dated  July  20, 
1916,   it  appears   that   espcnditurcB  have   been  made  in  some 
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instaucee  for  more  and  others  for  lees  than  the  amounts  aathorized 
f«  Buch  poppoeeB  in  the  aforeaaid  ordw  and  the  company  prayB 
that  the  said  order  be  modified  as  may  be  necessary  to  authcndze 
the  use  of  the  atook  proceeds  for  the  actual  expeDditaiee  as 
r^)ortei 

^ow,  therefore,  Ordered,  that  ordering  clause  2  of  the  order 
heretofore  entered  herein  an  the  24th  day  of  February,  1916,  is 
hereby  amended  by  the  substitution  therefor  of  the  following: 

2.  lliat  said  stock  of  the  par  ralue  of  $100,000  so  authc»-ized 
or  the  proceeds  thereof  to  the  amount  of  $100,000  shall  be  used 
solely  and  exclusively  for  the  following  purposes: 

(a)  Tor  the  coostruotion  of  a  transmission  line  to  the  plant  of 
the  Hotter  Electrochemical  Cmnpany  in  the  cit^  of  Niagara  Falls, 
including  the  installation  of  necessary  ocmduit,  etc.,  throo^  the 
thorong^ares  enumerated  in  the  original  petition  herein  as 
amended  by  Bupplememtal  petiticm  dated  July  20,  1016,  as  £<^- 
lows: 

1.  Bridge  over  Gill  cre^ $800  00 

2.  86  manholeB  (outside  measurements  9x8x7) 

at  $150 6,260  00 

3.  325  cubic  yards  of  rock  at  $4 1,800  00 

4.  9,780.85  feet  of  6-duct  conduit 20,688  68 

6.  974  feet  of  4Hiuot  omiduit 1,880  51 

6.  84  feet  of  9-duct  conduit 241  92 

7.  32,536  feet  260,000  CM  cable 86,016  66 

8.  Cost  of  installing  above  cable 2,600  47 


$67,078  28 
(b)  To  enlarge  the  capacity  of  four  alternators 
in  the  petitioner's  substation  No.  8  from  6,500 
KVA  to  8,000  KVA 33,186  83 


$100,216  05 


Amount  unprovided  for $216  06 

in  so  far  as  the  same  may  be  applicable,  provided: 
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(1)  That  such  stock  or  the  proceeds  tiiereof  shall  be  opplied  un 
sncb  new  construction  Bummarized  in  Bubdivision  (a)  hereof  only 
in  so  far  as  the  ume  ia  a  real  increase  in  the  fixed  capital  of  lihe 
petitioner  and  not  a  replacetn^it  of  any  part  of  such  fixed  capita] 
or  substitution  for  wasted  capital  or  other  loss  properly  chargeable 
to  income  in  accordance  with  the  definitions  contained  in  the 
uniform  system  of  accounts  for  electrical  corporatiooa  adopt«d  by 
this  Commission. 

(2)  That  there  shall  not  be  expended  for  any  of  eucb  purpoaee 
a  sum  in  excess  of  the  amount  set  opposite  enoh  purpose. 

(8)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  serricefl  or  engineering  in  cfmnection  with  sadi  constructitm 
except  in  0O  far  as  the  same  shall  not  be  performed  by  the  regular 
emplojeea  and  officers  of  the  company,  or  by  such  officers  and 
employeee  who  have  been  especially  assigned  to  such  construction 
work. 

(4)  That  if  there  shall  be  required  for  any  of  the  aforesaid 
purposes,  subject  to  the  limitations  herein  contained,  a  sum  less 
tiian  the  amount  set  opposite  thereto,  no  portion  of  said  amount 
over  the  actual  cost  thereof  so  required  shaU  he  used  for  anypui^ 
pose  without  the  further  order  of  this  Commission. 

(5)  That  the  unit  prices  c<mtained  in  the  petition  are  not 
intended  to  be  and  must  not  be  construed  by  the  petitioner  as  hav- 
ing been  determined  upon  by  the  Commission  as  the  actual  cost  of 
property  and  work  to  be  acquired  and  done  and  thus  properly 
chargeable  to  fixed  capital,  but  are  intended  and  shall  be  construed 
only  to  be  a  present  estimate  of  the  probable  cost  of  such  property 
and  work,  the  actual  cost  of  which  must  be  actual  expenditures 
made  as  defined  by  the  Commission's  uniform  system  of  accounts 
for  electrical  corporations. 

I^ally,  it  ia  determined  and  stated,  that  in  the  opinion  of  the 
Commission  the  use  of  the  proceeds  of  i^e  stock  heretofore  author- 
ized and  issued  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  sudi  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  apeaa.iiag  expeiaaea  or  to  income. 
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In  the  Matter  of  the  Joint  Petition  of  Nobth  Shobb  Elbctbio 
Light  and  Powbe  Company  and  Poet  Jefpebson  Electbio 
Light  Company  under  Section  70  of  the  Public  Service  Com- 
miseiona  Law  for  Consent  to  the  Tranefer  of  the  Franchiaes, 
Works,  and  System  of  the  Last  Named  Company  to  the  First 
Named  Company;  Whidi  Petition  Includes  that  of  the  North 
Shore  Company  nnder  Section  69  of  the  Public  Service  Coto- 
missions  Law  for  Authority  to  lasoe  $20,000  Common  Capital 
Stock  ard  $53,000  6  Per  Cent  First  Mortgage  Twenty-Five- 
Tear  Gold  Bonds,  and  under  Section  70  for  Consent  to  Acqnire 
$28,000  of  the  Mortgage  Bonds  of  the  Port  Jefferson  Company ; 
Also  Petition  of  Edward  A.  Al^tander,  Attorney  for  the  Execu- 
tors of  William  Henry  Blatch,  Deceased,  for  E^earing 

Case  Na  5662 
(Public  Sorvice  CommloBion,  S«eond  Diatriet,  July  31,  1616) 
The  Commlsilon  !■  nut  bound  to  protect  an;  owner  wbo  merely  sbowi  tbal 
be  bat  ui  nndetcnnined  toit  action  for  unliquidated  damagei. 

The  Commiaaion  should  not,  in  authorizing  the  file  of  the  plant*  and 
franehiaei  of  a  oorporation  anbjeet  to  ita  juTiadiction,  impound  tbe  pur- 
eLaae  mane;  or  require  a  bond  in  order  to  secure  denumde  against  tlie 
vendor  compan;  not  liois  upon  ita  property,  unliquidated  and  not  adja- 
diated  to  be  valid,  altbongh  an  action  may  at  the  time  be  pending 
bftving  for  ita  object  the  enforcement  of  such  demands. 

^nie  Commission  cannot,  merely  because  a  defendant  in  a  pending 
Judicial  proceeding  la  a  public  aerviee  corporation,  grant  a  remedy  pro- 
Tidonal  or  ancillary  to  Uiat  proceeding. 

Frank  Weinatein  as  counsel  for  petitioner. 

Howard  C.  Hopeon,  for  the  North  Shore  Electric  Light  and 
Power  Company  and  Port  Jefferson  Electric  Lig^t  Company. 

R  E.  Wheeler,  Vice-president  of  the  Port  Jefferson  Electric 
Light  Cwnpany. 

Bt  thx  Commission. —  An  order  made  by  the  Commission  in 
this  case  June  6,  1914,  authorized  the  Port  Jefferson  Electric 
li^t  Ccsopany  to  sell  all  of  its  property,  ri^^to,  and  franchisee, 
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except  cash,  billa  and  aocoimte  receivable,  and  a  certain  parcel  of 
land  in  the  village  of  Port  Jefferson,  subject  to  certain  outstand- 
ing bonded  indettedneea,  to  the  North  Shore  Electric  Light  and 
Power  Ccanpany,  "  provided  that  there  shall  be  no  other  outstand- 
ing indebtedness  on  such  property  at  the  date  of  transfer,"  and 
subject  to  other  conditions.  The  purchase  price  was  the  som  of 
$87,000. 

There  has  been  filed  on  behalf  of  the  executors  of  the  last  will 
and  testament  of  William  Henry  Blatoh,  deceased,  an  application 
for  a  rehearing  upon  the  ground  that  these  executors  have  pending 
in  the  Supreme  Court  of  the  State  of  New  York  an  action  against 
the  Port  Jefferson  Electric  Light  Company  to  recover  damages 
stated  at  $100,000  for  the  death  of  their  testator,  caused,  a^  alleged, 
by  the  negligence  and  wrongful  act  of  the  Port  Jefferson  company, 
and  that  no  proviaicm  is  made  in  the  Commission's  order  for  the 
protection  of  the  applicants  or  other  unsecured  creditors.  The 
specific  request  is  that  sc»ne  suitable  provision  should  be  inseai:ed 
in  the  order  protecting  the  rights  of  creditors  having  unliquidated 
claims  against  the  Port  Jefferson  Electric  Light  Company,  and 
eepecially  the  claim  of  the  executors  of  William  Hwiry  Blatch, 
deceased.  The  Commission,  doubting  its  authority  in  the  premises, 
gave  a  hearing  to  the  applicants,  and  upon  the  hearing  the  demand 
of  the  applicants  was  again  stated  "  that  a  provision  be  inserted  in 
the  order  of  June  6th  granting  permission  upcm  the  condition 
that  the  Port  Jefferson  cranpany  retain  the  $37,000  intact  until 
our  claim  ior  damages  is  passed  on  by  the  courts;  or,  that  the 
Port  Jefferson  cwnpany  give  a  suitable  bond  for  such  amount 
which  this  Cranmission  may  deem  reasonable,  conditioned  to  pay 
any  judgment  which  the  executors  of  William  Heairy  Blatch, 
deceased,  may  obtain  against  the  Port  Jefferson  company," 

The  question  is  thus  presented  whether  the  Commisiion  may, 
or,  in  the  exercise  of  its  discretion,  should,  on  authorizing  the 
sale  of  the  plant  and  franchises  of  a  corporation  subject  to  its 
jurisdiction,  impound  the  purchase  money  or  require  i  bond  in 
order  to  secure  demands,  not  liens  upon  the  property,  unliquidated 
and  not  adjudicated  to  be  valid,  although  an  action  is  at  the  time 
pending  having  for  its  object  the  enforcement  of  such  demands. 
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Appeal  ia  made  to  the  broad  general  prcmHiona  oi  the  Public 
Service  CommiBsions  Law  giving  the  CominiBsion  gmeral  sapw- 
vision  over  electrical  oorporations.  This  gnpervisicm  is  granted  for 
the  purpose  of  compelling  the  performanoe  by  tbe  oarporaticsi  of 
pnblio  duties  specified  by  law.  The  Public  Service  Ccamnisaions 
Law  did  not  confer  upon  the  CommiBsion  the  power  of  a  court  of 
law  or  equity  to  adjudicate  private  ri^ta  beiweem  the  corporation 
and  otheiB,  and  it  most  of  course  be  conceded  that  this  C<Hnmis- 
sion  can  not  take  jurisdictiou  of  the  claim  of  the  eocecutors  against 
the  Port  Jefferson  Electric  Li^t  Company.  That  is  a  matter  for 
the  courts  alona  The  Code  of  Civil  Procedure  contains  certai-. 
enactments  for  provisional  remedies  in  aid  of  pending  judicial 
proceedings.  By  section  604,  an  injunction  may  be  had  "  where 
it  appears  by  affidavit  that  the  defendant  during  the  pendency  of 
the  action  threetens  or  is  about  to  remove  or  to  dispose  of  bis  prop- 
erty with  intent  to  defraud  the  plaintiff."  By  sections  686  and 
636,  in  an  action  for  injury  to  person  or  property  in  consequwice 
of  negligence,  fraud  or  other  wrongful  act,  an  attachment  may  be 
had  upon  affidavit  that  the  defendant  if  a  natural  person  or  a 
domestic  corporation  "  has  assigned,  disposed  of  or  secreted  or  ia 
about  to  assign,  dispose  of  or  secrete  property  with  like  intent" 
[to  defraud  his  creditors].  It  is  elementary  law  in  this  State  tiiat 
these  provisions  are  ezclusiva  Indeed,  it  was  admitted  on  tiie 
hearing  that  an  injunction  could  not  be  had  unless  the  aj^licanta 
could  show  fraud  on  the  part  of  the  corporation,  "  which  we  admit 
at  the  present  time  we  can  not  do."  "  To  be  frank,  we  do  not 
believe  the  equity  court  has  jurisdiction."  If  the  courts  in  aid 
and  protection  of  their  own  jurisdiction  are  confined  to  specific 
statutory  authority,  the  Commission  certaintly  can  not,  because 
of  the  mere  accidrait  that  the  defendant  in  the  action  is  a  public 
service  corporation,  confer  a  provisional  or  ancillary  remedy 
denied  to  the  court  having  jurisdiction  of  the  case. 

It  is  said  that  the  sale  is  illegal  because  it  operates  to  diveet 
the  corporation  of  all  its  property  without  paying  its  obligations. 
If  this  is  tme,  it  must  be  becauae  the  sale  operates  as  a  fraud  upon 
creditors.  In  that  event  the  applicants  would  have  a  remedy  in 
the  appropriate  forum. 

Stath  Dkpt.  Rett, —  Voi.  9        14 

D.qit.zeaOvGoOt^lc 


Statb  Dbpabtmbht  Bbpobtts 
Public  Service  Commfaeion,  Second  Diatrirt 


On  the  hearing,  a  brief  wa«  mvited  and  oounael  aaked  to  direct 
thi.  particularly  to  the  status  aa  a  creditor  of  one  holding  an 
nnlKjuidated  claim.  This  U  disposed  of  in  the  brief  bj  the  bland 
statement  that  there  are  ligal  anthoritiee  to  support  the  applicants' 
contention,  and  if  the  CommUsion  should  oiprees  any  doubt  upon 
the  subject,  counsel  asks  permission  to  submit  a  few  controlling 
authorities.  The  Commission  Ktpressed  doubt  on  the  hearing  and 
asked  that  the  brief  bo  directed  to  this  point.  There  is  certainly 
no  controlling  authority  requiring  the  Cmnmission  to  protect,  in 
the  manner  requested,  anyone  who  merely  shows  that  he  has  a 
tort  action  pending  for  unliquidated  damagss,  undetermined  and 
untried.  Such  a  practice  would  permit  any  unsompulous  peraon, 
merely  by  serving  a  summons,  to  delay  and  perhaps  defeat  enter- 
prises of  the  most  desirable  and  most  urgent  character.  The 
motion  for  rehearing  must  be  denied. 


In  the  Matter  of  the  Petition  of  Ithioa  Ois  aim  Elotmo  Co»- 
POBiTioK,  under  Section  68  of  the  Public  Service  Commissions 
Law,  for  Permission  to  Construct  an  Electric  Plant  and  a  Gas 
Plant,  Including  Poles,  Wires,  Conduits,  Maim  and  Appurte- 
nances for  Furnishing  and  Transmitting  Electricity  and  for 
Furnishing  Gas,  for  light.  Heat  or  Power,  to  the  Public  in  the 
Towns  of  Ithaca  and  Lansing  and  the  Incorporated  Village  of 
Cayuga  Heights,  Tompkins  County,  and  for  Approval  of  the 
Exercise  of  Eights  and  Privileges  under  Franchise.  Therefor 
Received  from  the  Municipalities 

Case  No.  5592 
(Public  Service  CommieBion.  Second  Dietrict,  July  31,  1919} 
Prepoeed  etectrtc  and  g,,  pUnt  in  u,,  towns  of  Itlacs  andUnalnt  and  Ot 
incorporated  vilUge  of  Cayuga  HeiihU,  Tompkins  county. 

The  applicant,  Ithaca  Gas  and  Electric  Corporetlon,  ia  now  furnishing 
gas  and  electricity  to  the  public  in  the  city  of  Ithaca.  Cayuga  Eeighta 
ia  an  incorporated  village  juat  north  of  that  city,  and  the  town  of 
Ithaca  ennounda  both  the  city  and  the  village.  The  town  of  Lanaing 
adjoine  the  town  of  Itheoa.  The  application  herein  ia  in  the  nature  of 
eeeking  an  extension  of  the  applicant's  Ithaca  plant.  Application  granted 
for  the  furnishing  of  gas  and  electricity  for  light,  heat  or  power  in  the 
towne  and  village  above  named. 
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Bt  thb  Commibsion. —  The  Ithaca  Gaa  and  Electric  Corpora- 
tion ask  permiBaion,  under  Becticm  68  of  the  Public  Service  Cran.- 
miwions  Law,  to  ctmstnict  an  electric  plant  and  a  gaa  plant  in  the 
towns  of  Ithaca  and  Lansing  and  the  village  of  Cajuga  H^g^ts, 
TcaniAina  county,  and  the  approval  of  fnufehises  therefor.  The 
applicant  is  now  fnrniBhing  gas  and  electricity  to  the  public  in  the 
city  of  Ithaca;  the  incorporated  village  of  Cayuga  Heists  is 
immediately  north  of  the  city  of  Ithaca,  the  town  of  Ithaoa  sui^ 
rounds  both  and  the  town  of  Lansing  adjoin*  the  town  of  Ithaca. 
The  franchisee  are  as  follows: 

"  1.  Beeolution  of  the  tovm  board  of  the  town  of  Ithaca,  dated 
April  1,  1916,  concurred  in  the  same  day  by  the  tovm  superintend- 
ent of  hi^ways,  '  to  lay  gas  pipes  through  and  beneath  the  surface 
of  any  of  the  highways,  streets,  avonuea,  lanee,  public  alleys  and 
other  public  places  in  said  town,  for  the  purpose  of  conducting 
illuminating  and  fuel  gas '  and  '  to  erect  and  maintain  in  any  of 
the  streets,  avenues,  lanes,  public  alleys  and  other  public  places 
in  said  town,  poles,  lines  of  wires,  insulators,  transformer-arms  and 
braces,  and  to  suspend  from  the  poles  and  wires  to  be  erected,  or 
that  are  now  erected,  electric  lights  for  street  lighting  purposes, 
and  to  connect  said  lights  and  wires  with  any  and  all  public  and 
private  buildings  in  said  town  for  the  purpose  of  lighting  the  same 
with  electricity,  and  to  transmit  thereon,  such  electric  current  at 
all  times  as  shall  be  necessary  and  proper  for  such  street  lighting 
and  for  such  lighting  of  public  and  private  buildings  and  also  for 
the  proper  transmission  of  electricity  and  electrical  current  over 
said  wires  for  the  purposes  of  heat  or  power  to  be  used  in  any  of 
Uie  public  or  private  places ;' 

"  2.  Keeolution  of  the  town  board  of  die  town  of  Lansing,  dated 
April  4, 1916,  amcurred  in  the  same  day  by  the  town  superintend- 
ent of  highways,  identical  in  terms  with  the  preceding  except  as  to 
the  name  of  municipality ; 

"  3.  Resolution  of  the  president  and  trustees  of  the  village  of 
Cayuga  Heights,  dated  April  12,  1916,  concurred  in  April  14, 
191$,  by  the  street  commissioner,  identical  in  terms  with  number 
1,  except  as  to  name  of  municipality." 

At  the  hearing  held,  after  due  notice,  in  the  city  of  Ithaca,  July 
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23,  1916,  Mr.  0.  T.  Stagg  appeared  for  the  town  of  Ithaca  and 
the  village  of  Cayuga  Heights,  Mr.  E.  H.  Bwrtwick  for  the  peti- 
tioner and  Mr.  J.  I.  Mange,  as  president  of  the  Ithaoa  Qblb  and 
Electno  Corporation.  There  was  no  appearance  in  opposition  to 
the  application.  The  Ithaca  Traction  Corporation  had  filed  a 
protest  against  the  petition  hut  it  did  not  appear  at  the  hearing 
and  its  president  informed  the  sitting  oonmussioner  that  he  dedred 
to  withdraw  the  protest  It  appeared  that  the  applicant  is  already 
furnishing  electricity  in  certain  districts  of  the  municipalities 
above  named  but  heretofore  without  formal  franchises  ther^or. 
It  desires  fuUy  to  legalize  such  c^ration  and  to  provide  for  sadi 
entensitms  of  its  service  as  the  needs  of  the  public  may  demand. 
It  is  not  the  immediate  purpose  to  fumiah  gas  or  electricity  in  the 
entire  territory  covered  by  the  franchises  especially  in  the  town 
of  Lansing,  and  it  was  stated  on  the  hearing  that  the  approval  of 
such  franchises  was  not  to  be  taken  to  preclude  the  subsequent 
approval  of  other  possible  franchises  for  territory  not  covered  by 
the  applicant. 

It  is  determined  and  stated,  That  the  construction  of  said  plants 
and  the  exercise  of  each  of  said  franchiaes  are  necessary  and  con- 
venient for  the  public  service,  and  it  is 

Ordered :  1.  That  the  permission  and  approval  of  the  Commis- 
sion be  given  to  Ithaca  Gas  and  Electric  Corporation,  to  construct 
an  electric  plant  and  a  gas  plant,  including  poles,  vrires,  conduita, 
mains  and  appurtenances  for  furnishing  and  transmitting  electric- 
ity and  for  famishing  gas,  for  li^t,  heat  or  power,  to  the  public 
in  the  towns  of  Ithaca  and  Lansing  and  the  incorporated  village 
of  Cayuga  Hoists,  Tompkins  county,  N.  Y.,  in  accordance  with 
the  terms  and  provisions  of  the  f ranciises  aforesaid : 

2.  That  the  permission  and  approval  of  the  Commission  be 
given  to  said  Ithaca  Gas  and  Electric  Corporation,  to  exercise  the 
rights  and  privileges  conferred  by  each  of  said  franchises,  subject, 
however,  to  all  the  terms  and  conditions  thereof. 

3.  Ko  poles,  wires  or  other  structures  shall  be  placed  upon, 
along  or  acroi-s  any  state  or  county  highway  without  the  consent 
of  the  State  Commissioner  of  Highways. 
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In  the  Matter  of  the  Petition  of  the  Ehpibb  Gas  and  Elbot&io 
CoMPAiTT  under  Section  70  of  the  Public  Servi<^  CommissionB 
Law,  and  Subdiviaion  3,  Section  61,  Tranflportation  Corpora- 
tiona  Law,  for  ConBent  to  Acquire  the  Franchisee,  Works  and 
System  of  the  Central  New  York  Gas  and  Electric  Company 
and  Merge  It  under  section  16  of  the  Stock  Corporation  Law 

Case  No.  iUl 

(Public  Service  Commisaioii,  Second  District,  Julj  31,  1016) 

AppUcattea  for  Iutc  to  merge  two  fu   and  elaettic  companiei. 

The  petition  herein  was  filed  Fehniar7  10,  1S16,  and  on  April  IS,  leiG, 
WM  amended  and  thereon  the  report  of  the  division  of  capitaliuition  was 
tnade  September  1,  IBIS.  The  gaa  engineer  and  the  electrical  engineer  of 
the  ConmiaaioB  reported  rwpectively  October  16,  1B16,  and  January  10, 
1010.  The  final  report  of  the  diTision  of  capiUlisation  was  dat«d  Pebru- 
aiT  29,  1910,  and  ■  public  hearing  wu  held  on  the  26th  of  July,  IBlfl. 
Application  granted  with  the  luual  restrictions. 

Bt  the  Oommissiok. —  Now,  therefore,  upon  the  foregoing 
record,  ordered  aa  follows: 

1.  That  the  Empire  Gas  and  Electric  Company  and  Central 
New  York  Gaa  and  Electric  Company  are  hereby  permitted  to 
merge  and  such  me^er  is  approved,  and  conBent  is  hereby  given 
to  the  esercise  by  the  former  of  all  the  rights,  privileges  and 
franchiseB  o£  the  Central  New  York  Gas  and  Electric  Company ; 
and  within  thirty  days  after  5Uob  merger  shall  have  become  effeo- 
tive  the  Empire  Gas  and  Electric  C(Hnpany  shall  file  with  the 
Commission  a  verified  repOTt  setting  forth  the  eoaot  date  of  audi 
merger, 

2.  That  the  merger  of  the  Empire  Gas  and  Electric  Company 
and  Central  New  York  Gas  and  Electric  Company  shall  be  re- 
corded by  the  oonaolidation  of  like  accounts  as  represented  np<»i 
the  bot^B  of  the  petitioners. 

3.  That  the  authority  contained  in  this  order  is  upon  the  express 
condition  that  the  petitioner  accepts  and  agrees  to  ocnnply  in  good 
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faith  with  the  proTiBions  hereof  and  within  tiiirty  days  from 
the  Beo-viee  hereof  tlie  Empire  Gas  and  Electric  Company  shall 
file  with  the  Commission  a  satisfactoiy  vanfied  Btipulati<»i  dul; 
authorized  by  its  board  of  directors  accepting  this  order  with  all 
its  terms  and  conditions,  and  such  order  shall  be  void  and  of  no 
force  or  effect  nntil  such  stipulation  shall  have  been  filed  as  re- 
quired herein. 


In  the  Matter  of  Petition  of  Oeangb  ahd  Rockland  Eleothio 
OoupANT,  under  Section  69  of  the  Public  Service  Commissions 
Law,  for  Authority  to  Issue  $37,000  in  5  Per  Cent  Twenty- Year 
Bonds  Secured  by  its  First  and  Befunding  Mortgage;  for 
Beimbursemrait 

Case  No.  5058 

(Public  Service  Commiagion,  Second  District,  Julj  81,  1916) 

AppliutlOQ  by  an  electric  company  for  peimiMion  to  iMue  l37>oo°  "^  bonds. 
The  petition  herein  wai  filed  July  7,  1916,  and  Htatement  as  to  flxed 
capital  expenditures  during  1B13  and  1914  was  filed  July  7,  I9I5.  The 
reports  o(  the  cap  it  at  i  cation  division  and  of  the  electrical  engineer  were 
made  under  date,  respectively,  of  November  12,  1915,  and  April  21,  1910. 
An  amendatory  and  supplemental  petition  was  filed  June  7,  ISlfl,  and 
the  final  report  thereon  of  the  capitalication  division  was  made  Jtine  30, 
1916.    Petition  granted  with  the  usual  restrietiona. 

By  thb  Commibsiok, —  Now,  therefore,  upon  the  forgoing 
record,  ordered  aa  follows : 

1.  That  proposed  journal  entries  Nos.  1  and  2  contained  in 
the  final  report  of  the  division  of  capitalization  in  this  proceeding, 
dated  June  30,  1916,  which  on  July  11,  1916,  was  sent  to  the  cor- 
poration, such  entries  being  Hated  on  pages  10  and  11  inclusive 
fliereof,  shall  be  emtered  upon  the  books  of  the  Orange  and  Rock- 
land Electric  Company,  and  that  within  thirty  days  from  the 
service  of  this  order  verified  proof  shall  be  submitted  to  the  Com- 
mission that  such  «itriee  have  been  made. 

2.  That  the  Orange  and  Rockland  Electric  Company  is  hereby 
authorized  to  issue  $37,000  face  value  of  its  6  per  cent  twemty- 
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year  first  mortgage  bonda  under  a  certain  indenture  dated  the  Ist 
day  of  May,  1911,  given  to  the  Columbus  Trust  Company  of  the 
city  of  Newburg^,  as  trustee,  to  secure  an  authorized  issue  of  the 
total  face  value  of  $600,000  and  to  sell  such  bonds  at  not  less  than 
90  per  cent  of  their  face  value  to  realize  proceeds  of  at  least  $33,- 
300;  or,  in  the  alternative,  said  ownpany  is  authorized  to  iaaue 
$33,000  par  value  of  its  7  per  cent  cumulative  preferred  capital 
stock  wbitdi  shall  be  sold  at  oot  less  than  its  par  value  to  realize 
proceeds  of  at  least  $83,000;  provided  that  said  ccHupany  may 
issue  such  portirats  of  said  bonds  or  stock  herein  authorized  as  it 
desires  but  in  no  case  shall  it  issue  such  securities  which  when 
sold  shall  produce  proceeds  of  more  than  $33,300. 

3.  That  such  securities  authorized  in  ordering  clause  No.  2 
herein  or  their  proceeds  not  to  exceed  $33,300  shall  be  used  for  the 
reimbursement  of  the  treasury  of  the  petitioner  for  moneys  actually 
expended  from  inccnue  for  capital  purposes  during  the  calendar 
years  1813  and  1914  not  obtained  from  the  issue  of  Btocks,  bonds, 
notes  or  othw  evidence  of  indebtedness  of  such  corporation,  $32,- 
982.04.    Exeees  provided  for,  $317.96. 

4.  That  the  Orange  and  Eockiand  Electric  Cwnpany  is  hereby 
authorized  to  issue  $25,000  par  value  of  its  7  per  cent  cumulatiTe 
preferred  stock  which  shall  be  sold  at  not  less  than  the  par  value 
thereof  to  realize  proceeds  of  at  least  $S  5,000,  which  proceeds  ^all 
be  used  for  estimated  expenditures  for  additions  to  fixed  capital 
covering  the  purchase  and  installation  of  meters,  transformers  and 
otlier  equipment  and  the  ne<'ea8ary  extensions  to  its  lines  during 
die  calendar  years  1916  and  1917,  or  for  any  proper  fixed  capital 
expenditures  which  the  plans  of  the  petitioner  may  make  necessary, 
in  so  far  as  the  same  may  be  applicable;  provided, 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied  on 
such  new  construction  <MiIy  in  so  far  as  tlie  same  is  a  real  increase 
in  the  fixed  capital  of  the  petitioner  and  not  a  replacement  of  any 
part  of  such  fixed  capital  or  substitution  for  wasted  capital  or  other 
loss  properly  «^argeable  to  income  in  accordance  with  the 
definitions  contained  in  the  uniform  system  of  accounts  for  elec- 
trical corporations  adopted  by  this  Cconmission. 

(2)  That  there  aball  be  no  chaises  to  fixed  capital  on  account  of 
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engineeruig  eerrices  in  conneotion  widi  Badi  constmotim  tinleaa 
sudi  engineering  services  shall  have  been  rendered  either  bj  other 
than  the  regular  officers  and  onployeee  of  the  corporatioii,  or,  in 
a  proper  case  where  oDob  servicee  may  have  been  rendered  by 
certain  of  such  officers  or  onployees,  under  an  exprees  aflsignment 
to  such  construction  or  improvement  work. 

(3)  That  ihe  proceeds  realized  from  the  sale  «f  stock  herein 
authorized  until  used  for  snch  construction,  shall  be  either  de- 
posited to  the  credit  of  the  company  in  a  special  bank  account  or 
otherwiae  kept  separately.  The  purpose  and  intent  of  this  pro- 
vision is  to  require  the  segregation  of  stock  proceeds  from  the 
compan/s  other  cash  so  that  a  trial  balance  of  the  company's 
accounts  at  any  time  will  show  the  extant  to  which  its  balance 
oi  cash  is  contracted  for  for  new  conatruetion  enumerated  herein 
for  which  the  proceeds  of  sbx&  are  authorized. 

5.  That  if  such  securities  herein  authorized  ^all  be  sold  at  such 
a  price  aa  will  enable  the  company  to  realize  net  proceeds  of  more 
than  $58,300  no  portion  of  the  proceeds  of  such  sale  in  excess  of 
$58,300  shall  be  ustd  for  any  purpose  without  an  express  order 
of  the  Commission. 

6.  That  none  of  the  bonda  herein  authorized  shall  be  hypothe- 
cated or  pledged  as  collateral  by  the  Orange  and  Rockland  Electric 
Company  unless  any  such  pledge  or  hypothecation  shall  have  been 
expressly  approved  and  authorized  by  this  Commission. 

7.  That  the  Orange  and  Rockland  Electric  Ctanpany  shall  for 
each  six  months'  period  ending  I>ecember  thirty-first  and  June 
thirtieUi  file  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  report  showing: 

(a)  What  securities  have  been  sold,  exdianged  or  otherwise  dis- 
posed of  during  such  period  in  accordance  with  the  authority  con- 
tained herein  and  the  date  of  such  sale  or  dispositicm. 

(b)  To  whtan  such  securities  were  sold. 

(c)  What  proceeds  were  realized  from  sutdi  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  ordering  clause  No.  4  herein  there  shall  be 
shown, —  (1)  In  detail  the  amount  expended  during  such  period 
of  the  proceeds  of  tlie  stock  herein  authorized,  and  the  account 
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at  aooonnts  under  the  umfoim  gjatau  of  aoooiuitB  for  electrieal 
corporations  to  which  the  SEpenditaree  for  mich  purposes  hare 
been  charged,  giving  all  details  of  an;  oredita  to  fixed  capital  in 
ocnmeetion  with  such  expenditures. 

(S)  A  summary  by  projects  c^  the  expenditures  for  such  pur- 
pose during  the  period  covered  hy  the  report. 

(8)  A  summary  showing  the  distribution  by  aocoonts  provided 
in  the  imiform  system  of  ttcoounts  of  the  expenditures  during  sac^ 
period. 

(f)  The  amount  remaining  unexpended  oi  the  proceeds  of  se- 
curitiee  sold  to  be  used  for  new  oonstruction  authorized  herein, 
which  amount  shall  be  the  balance  at  that  date  in  the  special 
deposit  which  is  to  be  established  in  accordance  with  the  require- 
ments of  aubdivision  (3)  of  ordwing  clause  No.  4  of  this  order. 

In  reporting  under  sectiona  (2)  and  (3)  of  aubdivisionfl  (e)  of 
this  clause  there  shall  be  further  shown  the  expenditures  of  the 
proceeds  of  the  securities  herein  authorized  to  tie  beginning  of  the 
period  reported  upon  and  a  total  showing  such  expenditures  to  the 
end  of  the  period,  together  with  a  statement  of  the  balances  in  the 
fixed  capital  accounts  as  of  the  b^nnig  and  ending  of  such  perio<l. 

Such  reports  shall  continue  to  be  filed  imtil  all  of  said  securities 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  securities  were  sold  or  disposed  of  or  proceeds  ex- 
pended, the  report  shall  set  forth  such  fact 

8.  That  the  authority  contained  in  this  order  to  iarae  securities 
is  npcm  the  express  condition  that  the  petitioner  accepts  and  agrees 
to  ocwaply  in  good  faith  witti  the  provisions  hereof  and  before  any 
seonritiee  are  issued  pursuant  hereto  and  within  thirty  days  of 
the  service  hereof,  the  said  company  shall  file  with  this  Commission 
a  satisfactory  verified  stipuLition  duly  authorized  by  its  board 
of  directors  accepting  this  order  with  all  its  terms  and  conditions, 
and  such  order  shall  be  void  and  of  no  force  or  effect  until  suci 
stipulation  rfiall  have  been  filed  as  required  herein. 

9.  It  is  nevertheless  expressly  provided  that  in  all  respects  other 
than  as  directed  in  ordering  elanse  No.  1  hereof,  this  order  shall 
not  be  effective,  and  particularly  that  no  securities  shall  be  issue*! 
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or  sold  bereuDder  by  the  applicant,  nor  ahall  the  issue  or  sale  of 
any  such  securities  he  deemed  to  huve  been  approved  and  author- 
ized bj  this  Commission  unless  and  until  compliance  with  the 
requirements  of  ordering  clause  No.  1  of  this  order  shall  have  been 
made,  reported  to  and  approved  as  sufficient  b;  this  Commission^ 

ilnally,  it  is  determined  and  Btat«d,  That  in  the  opinion  of 
the  Commission  the  mone;  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reasonably  required  for  the  purposes 
specified  in  this  order  and  that  such  purposes  are  not  in  whole  or  in 
part  reasonably  chargeable  to  operating  expenses  or  to  incoma 


In  the  Matter  of  the  Petition  of  Carthaoe  ahd  Copeshaobw 
Railroad  Company,  under  Sectitm  55  of  the  Public  Service 
Commissions  Law,  for  Authority  to  \'^ue  Capital  Stock  and 
Ratification  of  the  Issuance  of  Stock  Heretofore  Issued 


Case  No.  5114 
(Public  Service  CommiMion,  Second  Dlatrict,  Jul;  31,  191S] 

Appliutian  b7  a  iMlioad  company  foi  permisaion  to  iune  tB^^oo  of  It* 
common  capital  itoek. 

The  petition  herein  was  filed  August  3,  191S,  and  naa  amended  under 
dat«  of  December  20,  1915.  The  affidavit  of  the  accounting  officer  naa 
filed  January  12,  1910,  and  the  report  of  the  diviaion  of  capitalization 
vas  made  July  26,  1910.  A  bearing  was  held  July  2S,  1916.  ApplicatloB 
granted  with  the  usual  reatrictiona. 

By  thb  Commission. —  Now,  therefore,  upon  the  forgoing 
record,  ordered  as  follows : 

1.  That  the  issuance  and  sale  at  par  by  the  Carthage  and 
Cop^ihagen  Railroad  Company  of  its  common  capital  stock  hiv- 
ing a  par  value  of  $14,300,  between  the  dates  of  August  19,  1907, 
and  April  30,  1913,  not  heretofore  authorized  by  this  Commission 
and  its  use  of  the  proceeds  thereof  for  capital  purposes  are  hereby 
ratified  and  approved. 

2.  That  the  Carthage  and  Copenhagen  Railroad  Company  is 
hereby  authorized  to  issue  $8,400  par  value  of  its  oommon  capital 
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Stock  to  be  sold  at  a  price  not  leas  than  the  par  value  thereof 
to  yield  proceeds  of  $8,100. 

3.  That  said  capital  8to(i  of  the  par  value  of  $8,400  so  authoi- 
ized  or  the  proceeds  thereof  to  the  amomit  of  $8,400  shall  be  used 
solely  and  exclusively  for  the  following  purposes : 

(a)  For  the  payment  of  outstanding 
unfunded  debt  at  June  30,  1915,  to 

the  extent  of $3,920  S3 

(b)  For  the  purchase  of  equipment, 
viz.: 

1  second-hand  locomotive   4,000  00 

1  second-hand  ooatdi  1,600  00 

$8,420  52 


Amount  unprovided  for $20  63 


in  so  far  as  the  same  may  be  applicable;  provided: 

(1)  That  if  tiiere  shall  be  required  for  the  aforesaid  purposes 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  par  value  of  the  stock  herein  authorized,  no 
portirai  of  the  proceeds  of  the  stock  herein  authorized  over  the 
actual  proceeds  thereof  so  required  shall  be  used  for  any  purpose 
without  the  further  order  of  this  Commission. 

(2)  That  the  proceeds  realized  from  tiie  sale  of  stock  herein 
authorized,  until  used  for  the  authorized  purposes,  shall  be  either 
deposited  to  the  credit  of  the  company  in  a  special  bank  account 
or  otherwise  kept  separately.  The  purpose  and  intent  of  this 
provision  is  to  require  the  segregation  of  stock  proceeds  from  the 
company's  other  cash  so  that  a  trial  balance  of  the  company's 
accounts  at  any  time  will  show  the  axt^it  to  which  its  balance 
of  cash  is  contracted  for  for  the  purposes  enumerated  herein  for 
which  the  proceeds  of  stock  are  authorized. 

4.  That  if  the  said  stock  of  a  total  par  value  of  $8,400  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $8,400,  no  portion  of  the 
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proceeds  of  sncb  sale  in  eccoesH  of  the  l&st  aforesaid  sum  Bh&U  be 
used  for  any  purpose  without  the  further  order  of  the  CommiBsion. 
5.  That  the  Carthage  and  Copenhagea  Railroad  Companj  ehall 
for  ead)  six  months'  period  ending  December  thirty-iirBt  and  June 
thirtieth,  £le  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  r^)ort  showing : 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  daring 
sQch  paiod  in  aocordanoe  with  the  authority  ccmtained  herein 
and  die  date  of  anch  sale  or  diapodtion. 

(b)  To  whom  such  stock  was  sold. 

(a)  What  proceeds  were  realized  from  sueh  sale. 

(d)  Any  othecr  terms  and  conditions  of  sncli  sale. 

(e)  In  detail  the  amount  expended  for  each  of  die  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  stock 
herein  authorized,  and  such  report  shall  show  for  each  of  said 
purposes  to  what  accoimt  or  accounts  under  the  classification  of 
general  balance  sheet  accounts  and  classification  of  investment  ic 
road  and  equipment  for  steam  roads  the  expenditures  for  such 
purpcwes  have  been  charged. 

(f)  A  Bommary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  die  report. 

(g)  The  amount  remainiuj;  unexpended  of  the  proceeds  of  stock 
sold  or  to  be  nsed  for  the  purposes  authorized  her^u,  which 
amount  shall  be  the  balance  at  that  date  in  the  special  deposit 
which  is  to  be  established  in  accordance  with  the  requirements  of 
subdivision  (2)  of  ordering  clause  No.  3  of  this  order. 

In  reporting  under  subdivision  (e)  of  this  clause  there  shall 
be  further  shown  the  expenditures  of  the  proceeds  of  the  3tock 
herein  authorized  to  the  beginning  of  the  period  reported  upon 
and  a  total  showing  such  expenditures  to  die  end  of  the  period, 
together  with  a  statement  of  the  balances  in  the  road  and  equip- 
ment accounts  as  of  the  beginning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
in  accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  gold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  such  fact. 
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6.  That  tlie  ccanpaiij  shall  within  thirtj  days  of  the  service  of 
thifi  order  advise  the  OtMmnission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  condititms. 

Finally,  it  is  determined  and  stated.  That  in  the  opinitm  of 
the  Commission  the  money  procured  and  to  be  prooared  \>j  the 
issue  of  said  securities  herein  authorized  was,  and  is,  reasonably 
recjiured  for  the  purpoeea  for  which  they  were,  or  are  to  be  used, 
and  that  such  purposes  are  not  in  whole  or  in  part  reasonably 
chargeable  to  operating  expenses  or  to  incomei 


In  the  Matter  of  the  Ctnnplaint  of  Mabk  H.  Ellibok  of  New 
York  City  against  The  New  Yobk  Telephohe  Company,  as 
to  Charge  for  Over  Five  Minutes'  Use  of  Telephone  by  Sub- 
seribeoB  Who  Contract  for  a  Certain  Number  of  Calls 

Case  No.  6K62 

(Public  Serrloa  CoinmiMion,  Second  District,  August  1, 191S) 

ComplAint  agalost  New  Toik  Telephone  Company  u  to  tbtitm  for  over  five 
minntet'  um  of  telepbooe  by  certain  inbscrlbers. 

Uaiit  H.  E^Bon  aska  herein  for  an  order  restraining  the  telephone 
company  from  charging  as  an  additional  message  each  period  of  Ave 
minutes'  continuous  use  on  a  local  call  after  the  first  fire  minutes'  period 
has  elapsed. 

By  the  Comujssioii. —  The  complainant  in  tills  case  seeks  an 
order  restraining  the  New  York  Telephone  Company  from  making 
any  additional  charge  for  overtime  on  local  messages,  that  is, 
ehfti^fing  as  an  additional  message  each  period  of  five  minutee' 
continuous  use  of  the  service  on  a  local  call  after  the  first  five 
minute  period  has  elapsed. 

A  hearing  was  held  at  New  York  on  June  27,  1816,  and  from 
the  statemMits  of  oc«nplainant  and  respondent  it  was  developed 
that  there  was  no  dispute  as  to  the  material  facts  in  the  case  and 
that  therefore  a  determination  of  the  issue  must  be  based  upon 
the  judgmmt  of  the  Commission  as  to  whether  in  view  of  the  law 
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and  the  past  practice  of  tKe  respondent  its  present  practice  is 
justifiecL 

This  practice  the  respondent  shows  has  been  in  force  without 
mat^ial  change  since  1903.  The  method  of  aBcertaining  the  over- 
time charges  is  through  instructions  to  operators  to  note  all  appar- 
ent  eases  where  the  original  five  minute  period  of  a  conversation 
has  elapsed  and  then  record  the  time  on  the  ticker,  afterward 
recording  also  the  time  the  conversation  is  finished.  The  operator 
then  re^sters  one  call  and  hands  the  ticket  to  a  supervising 
operator  who  computee  the  number  of  five  minute  periods  as  shown 
by  the  timing  record,  and  reg;i!tera  agaiust  the  calling  subscriber 
one  message  for  each  five  minute  period  lesa  one. 

The  objections  to  this  method  arc  found,  first,  in  the  fact  that 
all  messages  are  not  timed  and  that  consequently  not  all  cases  of 
overtime  are  observed  and  charged  for;  second,  that  there  must 
always  be  some  elapsed  time  unrecorded;  in  both  respects  the 
method  is  inaccurate,  although  in  bodi  respects  the  inaccuracies 
are  in  favor  of  the  public. 

The  respondait  shows  that  of  9,690  local  caUa  observed  in 
Manhattan  central  offices  732  calls  continued  beyond  the  five 
minute  period  and  that  of  the  latter  1  calls  were  noted  by  the 
operators  and  charged  for.  This  means  that  only  IV^  per  cent  of 
the  total  number  of  calls  observed  in  this  particular  test  show 
overtime  periods.  Assuming  that  this  test  fairly  represents  the 
situation  with  regard  to  the  measured  service  rendered  in  the  city 
of  New  York  as  a  whole,  the  company  contends  that  to  attempt 
to  time  all  local  messages  from  their  inception  to  their  finish 
would  constitute  an  unreasonable  burden  and  expense  entirely 
out  of  proportion  to  the  benefits  that  could  accrue  either  to  the 
company  or  to  tlie  public.  The  company  further  contends  that  for 
the  measured  service  there  must  be  a  definite  unit  of  measure. 

The  Commission  has  sufficient  technical  knowledge  of  telephone 
operations  in  general  and  of  measured  rate  service  in  particular 
to  fully  appreciate  the  groat  burden  and  cost  that  would  accompany 
the  timing  of  every  one  of  the  millions  of  local  messages  iJiat  are 
handled  annually  in  New  York  city  under  the  measured  service 
system.    The  necessity  for  a  definite  unit  of  measure  for  measured 
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rate  aernoe  is  too  nearly  axomatio  to  need  diflcoBsion.  Therefore, 
the  C(»nniiBaion  must  accept  both  of  die  above  ccaitentioDs. 

The  reepondent  shows  by  its  exhibits  "A"  and  "  C  "  that  while 
the  total  Toutine  periods  charged  for  in  Manhattan  as  a  whole 
amount  to  .13  of  1  per  cent  of  the  total  local  messages  billed 
against  all  Manhattan  nibacribers,  it  has  to  deal  wi&  cases  where 
Eubecribers  hold  the  wire  for  over  an  hour  at  a  time.  Such  over- 
time nee  is  clearly  an  abuse  that  deserves  to  be  penalized.  Such 
oases,  as  well  as  those  of  only  one  or  two  overtime  periods,  very 
naturally  account  for  some  of  the  not  infrequent  complaints  of 
"  busy  wire,"  when  it  would  be  hard  to  convince  the  subscriber 
that  the  busy  wire  rcfiort  was  not  false. 

In  the  case  of  the  complainant  the  company  shows  that  from 
January  26,  1916,  to  May  28,  1916,  he  waa  charged  for  overtime 
on  twenty-ei^t  calls.  One  of  these,  according  to  the  resptrndent's 
records,  extended  for  an  hour  and  twenty-three  minutes  and  two 
others  for  over  an  hour. 

The  possible  minor  discrepancies  that  may  arise  through  the 
inaccuraciee  in  the  method  of  observing  and  charging  for  overtime 
calls  now  followed  by  reepondent  cannot  in  the  present  develop- 
ment of  the  t^ei^one  business  be  held  to  be  of  sudi  grave  eonae- 
queuce  as  to  constitute  illegal  discrimination  or  to  warrant  the 
issuance  of  an  order  requiring  the  accurate  timing  of  each  and 
every  local  meesaga  No  alternative  or  improvement  to  the  present 
practice  of  the  reepondent  in  this  matter  has  been  advanced, 
neither  has  there  been  any  intimation  that  the  five  minute  period 
as  a  unit  of  measure  for  local  measured  service  is  unreasonable; 
it  is  iheretote 

Ordered,  That  this  complaint  be  and  the  same  hereby  is  dis- 
missed and  the  case  closed  on  the  records  of  the  CommiesioD. 
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In  the  Matter  of  the  Complaint  of  the  High  Hill  BaiOH 
Improveue.vt  Association,  Nassau  County,  againat  New 
YoBK  Telbfuokb  CoMpAflY,  ApVipg  for  Telephone  Service 
During  the  Summer 

Case  No.  5548 . 

(Public  Service  ComniisBion,  Second  Diatiiet,  Angust  8,  1016) 

Hew  Toik  Telaphoue  Compuiy  directed  to  construct  a  t«l«^ane  line  to  High 
am  Buch. 

Under  the  ciroumstuieM  described  in  the  opinion,  it  was  held  th&t 
telephone  serrice  should  be  installed  at  High  Hill  Beach,  NassBu  county, 
leaving  the  question  of  how  a  resulting  loss,  if  anj,  upon  the  investment 
should  be  met  for  subaequent  sdjustment  in  case  it  should  arise. 

Owen  W.  Bowen,  for  omnplainant 

George  R.  Grants  for  respondent 

Emmet,  CommisBioner. —  This  case  presents  an  interesting  and 
unusual  situation,  which  ao  far  as  we  know  is  without  any  paralld 
in  New  York  State.  High  Hill  Beach,  a  aummer  <!ol<«ij  on  Long 
Island  within  easy  distance  of  New  York  city,  cwnprising  upward 
of  one  hundred  and  tweuty-five  bungalows  owned  by  a  substantial 
class  of  people,  most  of  whom  are  tele{dione  Bubscribere  at  their 
permanent  T^dencea  and  business  places  in  New  York,  is  and 
always  has  been  entirely  without  commercial  telegraph  or  tele- 
phone facilities  of  any  sort.  The  New  York  Telephone  Company 
has  never  felt  inclined  to  extend  its  wires  to  the  Beach  on  account 
of  the  comparatively  high  cost  of  constmcti(»i  and  mainteamnce 
that  would  be  involved  in  the  operaticm.  The  Beach  is  distant 
about  four  miles,  as  the  crow  flies,  from  the  main  portion  of  Long 
Island,  but  about  twice  that  distance  by  the  winding  channel  that 
must  be  fc^owed  by  boats  approaching  the  Beach.  It  is  served 
by  three  ferries  from  the  mainland.  There  are  in  this  community 
some  six  hundred  summer  residents,  and  a  transient  population 
on  Sundays  and  holidays  of  from  twelve  hundred  and  fifteen  hun- 
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dred  peopla  It  has  a  poet-office,  a  general  store,  a  hotel,  and  it 
is  only  thirty  miles,  air  line  distaiice,  from  Hanhattan  Island. 

No  obstacle  except  an  unlikelihood  of  resulting  profits  stands 
in  the  way  of  the  Telephone  company's  establishing  its  service  at 
High  Hill  Beach.  Bringing  the  wires  over  from  the  main  portion 
of  the  Island  according  to  plans  which  have  already  been  decided 
np(»i  in  case  the  work  ever  has  to  be  done  will,  in  the  opinion  of 
the  cmnpany's  engineers,  involve  a  construction  expense  of  about 
$7,500,  with  carrying  charges  diereafter  amounting  possibly  to 
as  much  as  $1,600  per  annum.  These  estimates  are  probably 
fairly  liberal.  The  construction  estimate  was  based,  as  we  under- 
stand it,  upon  the  possibility  that  the  work  might  have  to  be 
undertaken  immediately  and  hurried  through.  If  that  should 
prove  not  to  be  the  ease — if  in  completing  the  work  advantage 
could  be  taken  of  seasonable  conditions  —  it  has  been  suggested 
that  certain  substantial  economies  in  the  estimated  construction 
cost  might  easily  be  effected. 

In  refuging,  heretofore,  to  grant  the  request  of  these  petitioners 
for  telephone  service,  the  Telephone  company  has  been  acting  on 
the  theory  that  if  its  wires  were  brought  to  the  Beach,  one  public 
telephone  station  would  probably  be  found  to  answer  all  the 
requironents  of  the  neighborhood,  and  that  therefore  no  general 
installaticn  of  private  telephones  in  the  cottages  would  take  place. 
They  have  been  influenced  also,  of  course,  by  ihe  fact  l^at  Hi^ 
Hill  Beach  is  only  a  summer  colony  and  not  a  place  of  permanent 
residence.  They  have  ctmcluded,  from  these  circumstances,  that 
their  revenue  from  outgoing  messages  over  a  High  Hill  Beach 
extension  would  be  small,  probably  not  exceeding  $200  per  annum. 
This  would  be  an  insignificant  return  upon  the  estimated  cost  of 
the  extension  and  the  high  carrying  charges. 

It  has  seemed  to  the  Commission,  however,  after  considering 
the  case  quite  carefully  from  every  point  of  view,  that  a  com- 
munity aa  large  as  the  one  at  High  Hill  Beach,  even  though  it  he 
'  but  a  summer  colony  —  situated  so  near  New  Tork,  and  inhabited 
for  several  months  of  each  year  by  people  intimately  connected 
by  social  and  business  tiee  with  the  city,  and  going  constantly 
between  the  two  places  —  is,  under  existing  conditions  in  New 
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Tork  Btate^  entitled  to  telephone  facUitiee  even  if  these  afaoold  not 
prove  to  be  immediately  eelf-eupporting.  It  aeeuu  to  us  that  the 
granting  of  relief  in  an  exceptional  situation  of  this  kind  is  one  of 
the  pablio  duties  which  a  great  and  prosperous  utility  coiporatioD 
like  the  New  York  Telephone  Conpeny  has  to  hold  itself  ready 
occasionally  to  perform.  With  the  graieral  policy  followed  by  lie 
Now  Y<ttk  Telephone  Cwnpany  in  r^iard  to  the  eatteuMon  of  its 
lines  into  remote  localities  when  it  is  often  in  the  hi^est  d^;ree 
conjectural  whether  adequate  profits  will  result,  we  have  no  fault 
whatBoever  to  find.  The  company  has,  in  the  main,  done  its  duty 
to  the  public  admirably  in  this  matter  of  bringing  telephone  con- 
venienoee  within  the  readi  of  practically  everybody.  Where 
some  isolated  householder  in  a  remote  country  district,  whose  use 
of  the  telephone  must  under  any  circumstances  be  slight,  demands 
tel^^one  facilities  involving  a  large  original  oonstruction  outlay, 
we  have  never  tiiou^t  it  unreasonable  that  some  guarantee  or 
agreement  should  be  asked  for;  either  eetablishing  a  minimum 
amount  which  shall  he  paid  monthly  or  annually  for  the  service, 
whether  used  or  not ;  or  apportioning  the  cost  of  construction,  in 
some  equitable  manner,  betwerai  the  oranpany  and  the  subscriber. 
This  policy  is  really  as  much  in  the  int«eet  of  the  telej^one  users 
generally  as  it  is  in  the  interest  of  the  telephcme  company,  and  we 
are  far  from  intending,  by  our  deciraon  in  this  case,  to  su^^  that 
the  Commission's  attitude  toward  this  general  questitm  of 
unprofitable  telephone  extensions  has  in  anywise  changed.  The 
case  now  before  ua  seems,  as  we  have  said,  to  be  stii  generis  —  one 
which  can  be  disposed  of  without  Hhe  risk  of  establishing  any 
dangerous  precedent  As  a  matter  ol  fact,  we  do  not  believe  — 
the  companjr'a  estimates  to  the  contrary  notwithstanding  —  that  a 
Hi^  Hill  Beach  extension  would  long  remain  unprofitable.  There 
is  every  reason  to  suppose  that  the  installation  of  private  teile- 
jAones  will  proceed  apace  at  Hi^  Hill  Beadi,  as  it  has  every- 
where else,  once  it  has  become  a  possibility.  Furthermore,  the 
establi^mient  of  a  telephone  system  at  the  Beach  must  inevitaMy 
cause  a  considerable  amount  of  busineee  that  will  be  profitaUe 
to  the  Telephone  company,  to  originate  eilsewhere  —  business 
which  may  not  appear  on  the  c(Hnpany's  bo<^  to  the  credit  of 
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the  Hi^  Hill  Beaoh  syaXera  at  all,  but  which  none  the  lees  would 
never  have  originated  if  such  a  plant  had  not  been  in  ezistenoe. 
If  a  slif^t  resulting  loss  on  the  investment  shovid  ensue,  the  quee- 
ticm  of  how  this  loss  oug^t  to  be  met  —  whether  b;  the  public 
generally  or  by  the  etmipany  out  of  its  abundant  profits  elsewhere 
—  will  not  be  a  yesrj  difficult  one  to  handle,  and  may  be  reaerved 
for  Bubsequent  adjustment  in  case  it  should  arise.  The  order  of 
the  Commis8i(m  is,  tiierefoie,  that  the  New  York  Telephone  Com- 
pany  shall  proceed  with  the  oonstructiim  of  a  telephone  line  to 
Hi^  Hill  Beach,  and  complete  the  sarae  on  or  before  June  1, 
1917. 


In  the  Matter  of  the  Petition  of  Thb  DaFosrr  Elsctbio  Cou- 
PAHT,  imder  Section  68  of  the  Public  Service  Commisaions 
Law,  for  Permission  to  Construct  in  the  Town  of  TtHnpUos, 
Delaware  County,  an  Electric  Plant  Including  Poles,  Wires, 
C(mduit8  and  Appurtenances  for  Transmitting  and  Fumiab- 
ing  to  the  Public  Electricity  for  Light,  Heat  or  Power;  and 
for  Approval  of  the  Exercise  of  Rights  and  Privileges  under 
a  Franchise  Therefor  Received  from  Said  Town 

Case  No.  5638 

(PubUo  Serrioe  Commimion,  Becond  District,  August  8,  1916) 

AppUcatioa  of  ui  •iMtrie  eomp«nr  for  leave  to  extend  ite  pUat. 

The  Deposit  Electric  Compuiy  of  Deposit,  N.  Y.,  msde  application  tor 
the  approval  of  a  local  trancbise  granted  by  the  tomi  of  Tompkios,  Dela- 
ware county,  for  the  instsUation  of  a  plant  for  tbe  supplying  of  eleo- 
tricitj  (or  light,  beat  or  power.  Application  granted  with  the  usual 
rsatrictions. 

By  thb  CouuisfiioiT. —  The  Deposit  Electric  Company  made 
application  to  this  Cranmiasion  on  July  7,  1616,  for  permission  to 
construct  an  electric  plant  in  the  town  of  Tompkins,  Delaware 
county,  and  to  exercise  a  franchise  granted  by  the  municipal 
authorities  of  said  town.    Proof  of  publication  of  notice  of  said 
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application  was  duly  filed  with  the  Commission  on  July  26,  1916. 
The  cctfporation  is  now  operating  in  the  incorpcvated  villages  of 
Deposit  and  Hancock,  in  the  town  of  D^yosit  and  in  the  hamlets 
of  Stileeville  and  Oquaga  Lake  in  the  town  of  Sanford.  There  is 
no  other  corporation  supplying  electrical  wiergy  for  lifting,  heat- 
ing and  power  purposes  in  the  town  of  Tompkins.  This  Ccanmie- 
sion  having  determined  that  the  construction  of  such  electric  plant 
and  the  exercise  of  the  rights  and  privil^es  set  forth  in  the  fran- 
chises granted  by  the  municipal  authorities  of  the  town  of  Tomp- 
kins on  June  6,  1916,  are  Deceesary  and  convenient  for  the  public 
aervioe,  it  is 

Ordered,  1.  That  pursuant  to  the  provisiooB  <tf  secti<Hi  68  of 
the  Public  Servioe  CtKumisaiona  Law>  the  permlseioQ  and  approval 
of  this  Commission  be  and  they  hereby  are  given  to  the  Deposit 
Electric  Company  to  construct,  maintain  and  operate  an  electric 
plant  with  transmission  and  distribution  lines  in  the  town  of 
Tompkins,  Delaware  county,  New  York,  and  to  exercise  all  the 
rights  and  privileges  set  forth  in  the  franchise  granted  to  it  by  the 
authorities  of  said  town  on  June  6,  1916. 

2.  That  this  order  is  not  intended  to  and  ^all  not  be  ctmstrued 
to  authorize  any  construction  work  in  or  upon  any  state  or  county 
highway  unless  and  until  the  consent  to  and  approval  of  sach 
construction  work  shall  have  first  been  duly  given  by  the  State 
Commissioner  of  Highways. 
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In  the  Jfatter  of  tbe  Petition  of  Bkooklth  Ooopbbaqb  Com- 
PAHY,  under  Section  68  of  the  Public  Service  Commiasiom 
Law,  for  Permission  to  Construct  Poles,  Wires  and  Appur- 
tenances for  Famishing  the  Public  witti  Electricity  for  Li^t, 
Heat  or  Power  in  the  Town  of  Salisbury,  Herkimer  Comity, 
and  ioT  Approval  of  the  Exercise  of  Franchises  Therefor 
Received  from  the  Town 

Case  No.  5224 

(Public  Service  CommlHsion,  Second  Diatriet,  Augiut  8,  1918) 

A  nuniifactiiiiiix  coipoiation  orKuiiwd  ondei  chiptei  40  of  tli*  Lawa  of  1S48 
hu  nil  Bnthority  to  do  an  electric  lighting  IkuIbmn  nnleaa  that  apedflc 
power  ia  ^nn  under  ita  charter. 

Application  bj  the  Brooklyn  Cooperage  Company  for  penniaaion  to 
construct  an  electric  plant  in  the  town  of  Salisbury,  Herkimer  county, 
and  t4)  exercise  a  franchiae  granted  by  the  local  authorities  on  September 
28,  lOlG.  The  applicant  ia  a  manufacturing  corporation  and  the  Attor- 
ney-General has  held  an  informal  opinion  that  such  a  corporation  organ- 
ited  under  the  aame  law  (chapter  40,  Laws  of  1S48)  as  the  applicant 
herein  ig  without  power  to  carry  on  an  electric  lighting  busineaa  except 
as  provided  under  ita  charter.  Under  the  circumetancea  it  ia,  therefore, 
necesaary  for  the  Commission  to  deny  the  application  in  this  case. 
Application  denied. 

Bt  the  Commission. —  The  Brooklyn  Cooperage  Company 
made  application  to  this  Commission  on  September  30,  1915,  for 
permission  to  construct  an  electric  plant  in  the  town  of  Salisbury, 
Herkimer  county,  and  to  exercise  a  franchise  granted  by  the  local 
authorities  of  said  town  on  September  28,  1915.  The  Cooperage 
Company  is  a  manufacturing  corporation  organized  under  chapter 
40  of  the  Laws  of  1848  for  the  purpose  of  manufacturing  and 
selling  barrels  and  everything  incidental  thereto.  There  is  no 
authority  given  in  the  charter  to  carry  on  an  electric  lighting  and 
power  business.  The  Attorney-Genernl  of  the  State  of  New  York 
has  recently  made  a  decision  to  the  effect  that  a  manufacturing 
corporation  organized  under  the  aforesaid  law  of  1848  is  without 
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power  to  carry  on  an  electrio  ligbtiug  bnamess  unless  it  has  llut 
specific  power  under  tta  <diarter.  It  is  therefore  apparemt  that 
the  Coinniissicm  cannot  properly  authorize  a  corporation  to  ezei^ 
cise  a  franchise  for  the  purpoBe  of  carrying  on  a  boainees  not 
covered  by  itg  charter.  Under  the  oircumstancee  it  la  necessary 
for  the  Commission  to  deny  the  application  in  this  case  and  it  Ib, 
therefore, 

Ordered,  That  the  application  of  the  Brooklyn  Cooperage  Com- 
pany for  permiBBion  to  exercise  a  f randiise  to  sell  and  distribute 
electricity  for  lighting,  heating  and  power  purpoeee  In  the  town 
of  Salisbury,  Herkimer  county,  N.  T.,  under  and  pursuant  to 
a  franchise  granted  by  the  miinicipal  auUiorities  of  said  town 
be  and  the  same  hereby  is  denied. 


Petition  of  GkiWAimA  Light  and  Power  Cobpokation,  under 
Section  88  of  the  Public  Service  Ctmimissions  Law,  for  Permis- 
sion to  ConBtruet  in  the  Town  of  Perryaburg,  Cattarangns 
County,  an  Electrio  Plant,  Including  Poles,  Wires,  Conduits 
and  Appurtenances  for  Transmitting  and  Famishing  to  the 
Public  Electricity  for  Light,  Heat  or  Power;  and  for  Approval 
of  Franchises  Therefor  Hecedved  frtxu  tlie  Town  Board  and 
Superintendent  of  Highways 

Case  No.  5530 

(Public  Service  CommiBBlon,  Second  District,  August  IS,  1914) 

Pstition  bj  tbe  Gowanda  Light  uid  Pnwei  Coiporation  to  coutnict  aa  «lMtiic 
plant  in  the  town  of  PeTTTsbtuc  Cattaianxna  county. 

The  companj  Icnown  as  the  Gowsnda  Light  and  Power  Corporation 
has  filed  with  the  CommiBHion  a  petition  under  section  68  ol  the  Public 
Service  OommisBions  Law,  tor  permisBion  to  construct  in  the  t«wn  of 
Perrfsburg,  Cattaraugus  countj,  an  electric  plant  for  transmitting  and 
furnishing  to  the  public  electricity  for  heat,  light  or  power,  and  for 
approral  ol  local  franchises  given  for  that  purpose.    Ibe  Silver  Creek 
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Electrio  Company  oppoMd  thU  appllcfttion  but  nibsequBiitlj  entered  into 
k  ■tipnlatloD.with  the  applicant  thAt  the  Utt«T  would  conftiw  itj  line  to 
Hm  t«rritoT7  of  the  town  of  Perrysburg.    PermieBion  granted. 

Bt  thb  Couhihsioh. — A  petition,  under  seetioa  68  of  the 
Fublio  Serrioe  ConuniseionB  Law,  having  been  filed  with  this  Com- 
miflBion  by  Qowanda  Light  and  Power  Corporation  for  penni»(ni 
to  constmot  in  the  town  of  Perryabui^,  Oattaraugas  cotmty,  an 
elecstric  plant,  including  polee,  wiree,  ctmduits  aiid  appurtoianccs 
far  trangmitting  and  famishing  to  the  public  electricity  for  li^t> 
heat  or  power,  and  f«  approval  of  the  exercise  of  rigbta  and 
pnTileges  under  franohisea  thererfra  received  from  the  town ;  and 
public  notice  of  the  pendency  of  said  petition  having  been  pub- 
lished in  newspapers  in  the  locality ;  and  public  hearings  on  said 
petition,  after  due  notice,  having  been  held  in  the  city  ixC  Buffalo; 
George  E.  Spring  and  George  A.  Larkin  a|^)earing  iot  the  peti- 
tioner; Strebd,  Cory,  Tubba  &  Seals  appearing  for  the  Silver 
Cre^  Electric  Company  (which  has  filed  a  similar  petition  for 
said  town,  case  No.  5461,  determined  this  date)  in  opposition; 
and  Harry  D.  Sanders  appearing  fco-  the  city  of  Buffalo;  and  a 
stipulation  made  July  22,  1916,  between  this  petitioner  and 
Silver  Creek  Electric  Company  having  been  filed  with  this  Com- 
mission by  which  it  appears  that  said  Silver  Creek  company  with- 
draws its  opposition  to  the  granting  of  tJiis  petitjon  on  condition 
that  said  Gowauda  company  shall  (if  this  petition  is  granted  — 
in  such  form  as  it  hereinafter  is)  confine  its  electric  lines  to  the 
territory  of  the  town  of  Perryaburg  hereinafter  described;  and 
this  C<Hnmissioii  hereby  determining  from  the  papers  and  hearings 
that  the  construction  and  exercise  of  franchises  hereinafter  per- 
mitted  and  approved  are  necessary  and  convenient  for  the  publio 
service,  it  is  ordered : 

1.  That  this  Commission,  under  section  68  of  the  Public  Service 
Commissions  Law,  hereby  permits  and  approves  construction  by 
Gowanda  Light  and  Power  Corporation,  in  that  portion  ti£  the 
town  oi  Perrysburg,  Cattaraugus  county,  which  lies  easterly  of 
an  imaginary  line  drawn  from  the  north  boundary  of  said  town 
to  the  Boutli  boundary  of  said  town  through  the  westerly  line  of 
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the  incorporated  village  of  Perryeburg,  of  an  electric  plant,  in- 
cluding polee,  wires,  conduits  and  appurtenances  for  tranamittiug 
and  furnishing  to  the  public  electricity  for  light,  heat  or  power, 
and  hereby  permits  and  approves  the  exercise  by  Gowanda  Light 
and  Power  Corjtoration  of  rights  and  privil^es  under  two  fran- 
chises to  use  the  public  stieetfi,  highways  and  public  places  of 
that  portion  of  said  town  of  Perrysbui^  in  this  paragraph  before 
described,  and  not  in  other  portions  of  said  town  notwithstanding 
the  franchisee  cover  the  entire  town,  for  constructing  therein 
poles,  wires,  conduits  and  appurtenances  for  transmitting  and 
furnishing  to  the  public  electricity  for  li^t,  heat  or  power  received 
by  said  Gowanda  Li^t  and  Power  Corporatiwi  one  from  tiie 
town  board  and  one  from  the  superintendent  of  highways  o£  the 
said  town  of  Perrysburg,  November  1,  1015,  copies  of  which 
franchises  certified  by  D.  E.  Allen,  clerk  of  said  town,  to  be  true 
copies  are  filed  witb  this  Commission  with  the  papers  in  this 
casa 

2.  That  this  order  is  not  intended  to  and  shall  not  be  construed 
to  authorize  any  construction  work  in  or  upon  any  state  or  county 
highway  unless  and  until  consent  to  and  approval  of  such  con- 
struction work  shall  have  first  been  duly  given  by  the  State  Cffln- 
mission  of  Highways. 


In  the  Matter  of  the  Petition  of  Bikohamton  Lioht,  Hkat  and 
PowEE  Company,  under  Section  69  of  the  Public  Service  Com- 
missions Law,  for  Authority  to  Issue  $258,000  in  First  Re- 
funding Mortgage  5  Per  Cent  Thirty  Year  Gold  Bonds  under 
an  Existing  Mortgage  and  $95,100  of  6  Per  Cent  Cumulative 
Preferred  Stock 

Case  No.  5635 

(Public  Service  CommiaBion,  Serond  DiBtrict,  August  !•,  1918) 

Application  by  the  BinEbamtoii  Light,  Heat  and  Power  CompAar  lot  pernds- 

Bion  to  liaoe  1258,000  in  5  per  cent  fiiat  refunding  mortgage  (old  boada. 

The  petition  herein  wua  Hlvd  July  14,  1913,  and  on  August  10,  1016, 

the  report  of  the  elcttric'fti  engineer  waa  made.    On  August  14,  13T8,  the 
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division  of  capital  Izstion  Bled  its  report  on  such  application,  l^e  appli- 
cant company  has  given  to  the  Guarantee  Trust  Company  of  Ken  York, 
as  trust««,  a  mortgage  upon  its  property  and  the  bonds  now  sought  to  be 
disposed  <rf  are  based  upon  that  mortgage.  PermiHsion  granted  tor  the 
sale  ol  tl6B,000  of  6  per  cent  thirty-year  flrit  refunding  and  improvement 
mortgage  gold  bonds  out  of  a  total  face  value  of  $258,000  and  the  remain- 
ing flOO.OOO  shaU  be  sold  for  not  less  than  BS  per  cent  of  the  face  value 
and  accrued  interest. 

Bt  thb  Comuissioit. —  Ordered  u  follows: 

1.  That  the  Binghamton  Light,  Heat  and  Power  Company  ia 
hereby  authorized  to  issue  $258,000  face  value  of  its  5  per  cent 
thirty  year  first  refunding  and  improvement  mortgage  gold  bonds 
under  a  certain  indenture  dated  the  let  day  of  February,  1916, 
given  to  the  Guaranty  Trust  Company  of  New  York,  as  trustee. 

2.  That  of  the  said  bouds  of  the  total  face  value  of  $258,000, 
1158,000  face  value  thereof  shall  be  sold  for  not  less  than  88Va 
per  cent  of  their  face  value  and  accrued  interest  to  give  net  pro- 
ceeds of  at  least   $139,330 

and  the  remaining  $100,000  face  value  of  bcoids  shall 

be  sold  for  not  less  than  88  per  cent  of  their  face 
value  and  accrued  interest  to  give  net  proceedse  of 
at  least 88,000 


$227,830 


3.  That  the  Bingfaamton  Li^t,  Heat  and  Power  Company  ii 
hereby  authorized  to  issue  $95,100  par  value  of  its  6  per  cent 
cumulative  preferred  stock,  which  shall  be  sold  at  a  price  not  less 
than  the  par  value  thereof  to  give  net  proceeds  of  at  least  $95,100. 

4.  That  said  securities  of  the  total  par  and  face  value  of  $353,- 
100  or  the  proceeds  thereof  to  the  amount  of  $322,930  shall  be 
used  solely  and  exclusively  for  proposed  expenditures  for  additions 
and  betterments  during  the  calendar  year  1916,  as  detailed  and 
described  in  Edibits  A  and  A-l  attached  to  the  petition  herein 
as  follows: 
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76,800 


(A)    HEW  FOWBB  HOCBK 

Real  Estate: 

Land $8,000 

Road  and  bridge 2,000 

BuUditig: 

Boilding $45,000 

Crane  —  hand  operated 1,800 

Railroad    siding  —  coal    harHl'Tig    to 

power  house  80,000 

Boiler  room:  

Boilers,  erected    136,000 

Brick  Bettings  erected 5,000 

Stokers  and  fans 17,000 

Air  ducts  600 

Aflh  gates 800 

Aah  cars  and  track 400 

Feed  water  heater,  erected 1,300 

Boiler  feed  pumps,  erected 8,000 

House  pump  and  tank,  erected 500 

Coal  bunker  and  gates,  erected 6,000 

Conveyor  aver  banker,  erected 2,000 

Coal  scales  and  supports,  erected ....  1,600 

Coal  sbutee,  erected 600 

Chimney  and  footing,  erected 7,600 

Engine  Room: 

Turbo  generator,  erected $33,000 

Condenser  and  pumps,  erected 16,750 

Exciter—  35  kilowatts 1,600 

Piping: 

High  pressure  steam $8,000 

Low  pressure  steam 3,000 

Boiler  feed 2,000 

Bearing  —  cooling    water 200 

Intake  well  and  ducts 8,000 


fil,250 


16,000 
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Switchboard: 
1  eniter  panel,  1  generator  panel,  1 

totalizing  panel  $1,800 

1  station  Buxiliaiy  panel,   1   atep-up 

transformer  panel    1,000 

2  22,000  volt  line  pauds  and  li^tning 

arresterB 3,600 

2  2,300  volt  feeder  panels 1,600 

.  9,900 

Wiring,  conduits,  ete $2,500 

Transformers  —  3  750  KVA,  stop  np  5,300 

Transformers  for  station  lighting. . . .  400 

8,200 

$253,750 

Oontingendea  at  5  per  cent $12,698 

Interest  —  4  per  cent 10,158 

Superintendence —  1  per  cent 2,639 

Engineering  at  6  per  cent 15,237 

Total  overhead  at  16  per  cent 40,682 

Total  for  new  plant $394,383 


(B)     Substations  awd  Cohnbctihg  TaAHSMiasioiT  amd  Di8- 
TRiBDTioN  Lines. 

Svbstaiwa  and  equipment: 

Land $2,600 

Outdoor  steel  structure  and  foundations  1,000 

Step  down  transformers 6,000 

2  li^tning  arresters 1,600 

Regulators  in  old  power  house 8,000 

Street    lifting    apparatus    in    power 

house 3,000 

$17,100 


D.qit.zeaOvGoOt^lc 


ST1.TB  Dbpabimsnt  Revobtb 


Pnbllc  Service  CummiailoD,  Seoond  Ditttiet 


Trangmiasion  line: 

New  power  house  to  snbatatioD $18,000 

DiatribiUion  system: 
1  2,300  volt  line  out  of  new  power 

house,  1  mile $1,500 

Couneoting  single  piiaae  feeders  to  3 

phase  feeders  1,540 

New  poles  and  fixtures 2,250 

5,290 

$40,390 
Total  overhead  at  16  per  cent 6,462 

Total  for  substationa  and  connecting  traosmissioc 

and  distribution  lines $46,852 

(C)     Miscellaneous  Additions  and  Bbttbbmentb 

Service  and  short  line  exteusions. . . .  $15,000 

Electric  meters 7,500 

Distribution  transformers 6,000 

Line  extensions   8,000 

Lightning  arresters  and  grounds 950 

Conduits  under  railroad  bridges 3,000 

Transferring  to  joint  poles 2,500 

Street  lighting  additions 1,500 

Meter  testing  apparatus 640 

Accounting  department  equipment...  1,699 

Consumer's  in3tallati(»i8   300 

Automobile  —  line  superintendent  . . .  275 

Linemen's  truck 2,500 

Additions  to  storeroom 900 

Sundries 1,000 

— $60,764 

Total  overhead  at  16  per  cent $8,122 

Total  for  miscellaneous  additious  and  hettermentB.  $58,886 
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Grand  total  of  proposed  expenditures  for  additions 
and  betterments  during  the  year  1916 $400,320 

Total  par  and  face  value  of  seouritiee 

herein  authorized $323,980 

Plus  unexpended  proceeds  of  Ixoids 
authorized  in  Case  Xo.  5808  for  pro- 
posed capital  expenditures  trans- 
ferred hereto  by  ordw  in  that  pro- 
ceeding of  even  date  herewith 77,300 

400,230 

Amount  unprovided  for ^90 

in  so  far  as  the  same  may  be  applicable  provided : 

(1)  That  such  securities  or  the  proceeds  thereof  shall  be  applied 
Ml  such  new  construction  summarized  in  subdivisions  (A)  (B) 
and  (C)  hereof  only  in  so  far  as  the  same  is  a  real  incroase  in  the 
fixed  capital  of  the  petitioner  and  not  a  replacement  of  any  part 
of  suc^  fixed  capital  or  substitution  for  wasted  capital  or  other 
loss  properly  chai^eable  to  income  in  accordance  with  the  defini- 
tions contained  in  the  uniform  system  of  accounts  for  dectrioal 
corporations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  ocmstruotim  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  ^nployees  of  the  corporation  or,  in  a 
proper  cas^  where  sadi  services  may  have  been  rendered  by  cer- 
tain of  such  officers  or  employees,  under  an  express  assignment 
to  such  construction  work. 

(3)  That  if  there  shall  be  required  for  the  aforesaid  purposes, 
subject  to  the  limitations  herein  contained,  a  sum  less  than  an 
amount  equal  to  the  par  and  face  value  of  the  securities  herein 
authorized,  no  portion  of  the  proceeds  of  the  securities  herein 
authorized  over  the  actual  proceeds  thereof  bo  required  shall  be 
used  for  any  purpose  without  the  further  order  of  this  Commis- 
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(4)  Hiat  the  unit  prices  contained  in  Exhibit  "A"  «f  tlie 
petition  are  not  intended  to  be  and  must  not  be  ooDStmed  b;  the 
petitioner  &a  having  been  determined  upon  by  this  Coininisai(»i  as 
the  actujd  cosit  of  the  property  and  work  to  be  acquired  and  done 
and  thus  properly  chargeable  to  fixed  capital,  but  are  intended 
and  riiall  be  construed  only  to  be  a  present  flstimate  of  the  prob- 
able cost  of  such  property  and  work,  the  actual  oost  of  which 
must  bo  actual  espenditures  made  as  defined  by  the  C<HmnisBi<Hi'B 
uniform  system  of  accounts  for  electrical  corporaticms. 

(5)  That  the  proceeds  realized  from  the  sale  of  securities  herein 
authorized,  until  used  for  the  authorized  purposes,  shall  be  mther 
deposited  to  the  credit  of  the  company  in  a  special  bank  account, 
or  otherwise  kept  separately.  The  purpose  and  intent  of  this 
provisioa  is  to  require  the  segregation  of  the  proceeds  of  securities 
from  the  o(Hapany's  other  cash,  bo  that  a.  trial  balance  of  the  com- 
pany's accounts  at  any  time  will  show  the  extent  to  which  Its 
balance  of  cash  is  contracted  for  for  the  purposes  enumerated 
herein  for  which  the  proceeds  of  securities  are  authorized. 

6.  !niat  if  the  said  aecnritiee  of  a  total  par  and  face  value  of 
$353,100  herein  authorized  shall  be  sold  at  such  price  as  will 
enable  the  company  to  realize  net  proceeds  of  m<M*e  than  $323,020, 
no  portion  of  the  proceeds  of  such  sale  in  tsxeees  of  the  last  afore- 
said sum  shall  be  used  for  any  purpose  without  the  furthw  order  of 
this  Commisaion. 

6.  That  none  of  the  said  bonds  herein  authorized  AaH  be 
hypothecated  or  pledged  as  collateral  by  the  Binghamton  Light, 
Heat  and  Power  Company  unless  any  such  hypothecation  or 
pledge  shall  have  been  expressly  approved  and  authorized  by  this 
Commissitm. 

7.  That  the  Bin^amton  Light,  Heat  and  Power  Company 
shall  for  each  six  months'  period  ending  December  thirty-first  and 
June  thirtietJi  file  not  mcwe  than  thirty  days  from  the  end  of  such 
period  a  verified  report  showing: 

(a)  What  securities  have  been  sold,  exchanged  or  otherwise 
disposed  of  during  such  period  in  accordance  with  the  authority 
ccmtained  herein  and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  mdi  leourities  were  sold. 
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(o)  What  proceeds  were  realized  fiom  such  sale. 

(d)  Any  other  terms  and  cmditioiu  of  su<^  sale. 

(e)  In  detail  the  amount  expended  for  each  d  the  purposes 
specified  herein  during  mob  period  of  the  proceeds  of  the  securi- 
ties heomn  authorized,  and  such  report  shall  diow  for  eaosb  of 
said  porposes  to  what  account  or  accounts  under  tlie  uniform 
^stem  of  aocooutB  for  elactrical  oorporations  the  expenditores 
for  Bui^  purposes  have  been  charged,  ginng  all  details  of  an; 
credits  to  fixed  capital  in  onmection  with  audi  ezpenditoree. 

(f)  A  summary  c£  the  ezpenditurea  for  each  of  said  purposes 
daring  the  period  covered  by  tiie  report. 

(g)  A  summary  showing  the  expenditures  during  such  period 
l>7  the  preeoribed  accounts. 

(b)  The  amount  remaining  unexpended  of  flie  proceeds  of  the 
securities  sold  to  be  used  for  the  purposes  authorized  herein,  which 
amount  shall  be  the  balance  at  that  date  in  the  special  deposit 
whidi  is  to  be  established  in  accordance  witli  the  requirements  of 
subdivision  (S)  of  ordering  clause  No.  4  of  this  order. 

In  reporting  under  subdivisitsi  (f)  and  (g)  of  this  clause  there 
diall  be  further  diown  the  espeudituree  of  the  proceeds  of  securi- 
ties hereon  authorized  to  the  beginning  of  the  period  reported 
upon  and  a  total  showing  such  expenditures,  to  the  end  of  the 
period,  together  with  a  statement  of  the  balances  in  the  fixed 
capital  aocounts  as  of  the  beginning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  securi- 
ties shall  have  been  sold  or  disposed  of  and  the  proceeds  expended 
or  used  in  aooordance  with  the  authority  ccmtained  herein  and  if 
during  any  period  no  securities  were  mAA  or  disposed  of  or  pro- 
ceeds expended  co-  used,  the  report  shall  set  forth  such  fact 

8.  Hat  the  company  shall  within  thirty  days  (j£  the  service  of 
this  order  advise  tliis  Commission  whether  or  not  it  aoeepts  l^e 
same  witli  all  its  terms  and  conditions. 

I^nnaUy,  it  is  determined  and  stated,  That  in  tlie  opinion  oi 
this  Commission  the  money  to  be  procured  by  the  issue  of  said 
securities  herein  authorized  is  reasonably  required  for  the  pur- 
poses specified  in  this  order  and  that  such  purposes  are  not  in 
i^ole  or  in  part  reascmably  bhai^eaUe  to  c^raUng  expenses  or  to 
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In  the  Matter  of  the  Complaint  of  Phpila  RBannNO  in  Fbahklih 
Delawabe  County,  against  The  New  York,  Ontario  and 
WiaTBRN  Railway  Company,  Asking  that  Train  No.  14  (Paa- 
BengOT  and  Milk)  Stop  at  Franklin 

Case  No.  5626 

In  the  Matter  of  the  Complaint  of  Resujents  of  Maywood, 
Delawabb  County  against  The  New  York,  Ontabio  and 
WEaTBRN  Railway  Company,  Asking  that  Train  No.  14 
(Pawenger  and  Milk)  Stop  at  Maywood 

Case  No.  5626 

(PwbHc  Service  CommiBaion,  Secmd  District,  August  IB,  191») 

Appllcitlong  for  order  compellinE  the  Hew  York,  OutAiio  and  Westeni  SaD- 
way  Company  to  atop  a  certain  t»in  reKuUrly  at  Franklin  and  Haywood 
for  the  benefit  of  achool  cUldion. 

A  number  of  children  residing  at  the  two  etationa  of  the  line  of  the 
New  York,  Ontario  and  Western  Railway  Companj  deaire  to  attend  high 
school  at  Sidney.  There  are  aeveral  other  high  achoola  nearer  and  more 
convenient  to  the  two  stations  than  the  one  at  Sidney.  While  It  ia  true 
that  an  additional  convenience  would  be  afforded  if  the  stopa  asked  for 
were' made,  nevertheless,  the  railroad  schedule  must  be  made  up  with 
regard  to  the  public  convenience  along  the  entire  line.  Under  the  circum- 
stances of  this  case  held,  that  an  order  requiring  the  stop*  to  be  made 
would  not  be  justified.    Application  denied. 

By  THE  Commission. —  In  the  first  of  the  above  entitled  cases, 
six  school  children  residing  at  or  near  Pranklin  station  on  the  line 
of  the  New  York,  Ontario  and  Western  Railway  Company  peti- 
tioned the  Commission  to  have  train  No.  14  stop  at  Franklin  sta- 
tion to  enable  thetn  to  commute  daily  to  and  from  Sidney  so  they 
mi^t  att^id  the  Sidney  High  School.  In  the  other  case,  a  peti- 
tion is  filed  by  numerous  residents  of  Maywood  statiMi  or  Sidney 
Center  on  the  lines  of  the  same  railway  also  asking  to  have  train 
No.  14  stop  at  their  station  claiming  that  they  are  without  train 
service  from  iiie  north  from  11 :53  a.  m.  until  8 :08  f.  m.,  althou^ 
o&er  trains  pass  through. 

A  hearing  was  held  at  the  office  of  the  Commission  in  tiie  city 


D.qit.zeaOvGoOt^lc 


COMPAIITT  AQAINST  N.  T.,  O.  &  W.  K.  Co.  241 

Public  Service  CommlMion,  Second  District 

of  Albany  on  August  8,  1916,  at  which  time  Mr.  Herbert  Preston, 
the  superiuteadent  of  schools  at  Sidney,  N.  T.,  appeared  for  the 
petitioners  in  both  cases  and  the  railway  company  was  represented 
by  its  attorney,  Mr.  C.  L.  Andrua. 

Maywood  or  Sidney  Center  and  Franklin  are  eight  and  eleven 
miles  respectively  south  of  Sidney  on  the  lines  of  the  New  York, 
Ontario  and  Western  Railway  Cianpany.  There  are  two  otlier 
stations  between  Sidney  and  Maywood  and  there  are  fllso  two 
between  Franklin  and  Walton.  The  petition  in  the  Maywood  case 
did  not  purport  to  be  on  behalf  of  school  children,  yet  Mr.  Preston 
stated  that  there  were  a  few  pupils  at  Maywood  desiring  to  attend 
the  Sidney  High  School.  The  petitioning  pupils  bave  not  attended 
the  Sidney  High  School  prior  to  this  time  but  desire  to  go  to  the 
high  school  there  beginning  in  September  of  this  year.  About  five 
miles  from  Franklin  station  is  Franklin  village  where  tbere  is  a 
good  high  school.  Ten  miles  south  at  Walton,  there  is  another 
high  school  substantially  equal  in  all  respects  to  the  one  at  Sidney. 
Pupils  at  Franklin  and  Maywood  desiring  to  attend  school  at 
Sidney  and  commuting  eadi  day  would  arrive  at  Sidney  shortly 
before  9 :00  a.  m.  The  school  closer  at  3 :30  p.  m.,  and  there  is 
no  train  back  to  Franklin  and  Maywood  until  7 :48  p.  m.  They 
could,  however,  go  to  the  high  school  at  Walton  arriving  there 
about  8 :00  a.  u.  and  return  to  their  homes  on  a  train  leaving 
Walton  about  0 :40  in  the  evening.  There  is  no  assurance  thai 
any  specific  number  of  pupils  would  attend  the  high  school  in 
either  Sidney  or  Walton  even  thon^  the  train  accommodaticsis 
were  better.  School  children  get  a  commutation  rate  between 
Sidney  and  Franklin  of  one  and  one-half  cents  per  mile  making 
the  fare  about  fifteen  cents. 

Train  No.  14  is  a  milk  train  carrying  one  coach  and  doing  a 
local  passenger  business  from  Oswego  to  Sidney.  The  leaving 
time  from  Sidney  is  3 :35  p.  h.  and  it  is  oaly  scheduled  to  stop 
at  three  points  south  of  Sidney.  It  is  a  fairly  heavy  train  and 
according  to  the  evidence,  it  is  very  desirable  that  it  should  not 
-  arrive  in  New  York  any  later  than  the  present  scheduled  Ume 
which  is  11:05  p.  m.     The  road  is  up  grade  all  the  way  south 
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from  Sidney  to  Northfield  and  when  the  train  carries  as  many 
as  ei^teen  cars  which  is  sometimes  the  case,  it  mig^t  experience 
8c»ne  difficult  in  starting  if  a  stop  were  made  at  Maywood  or 
Franklin.  Both  of  these  places  are  ranall  communities  in  a  rich 
farming  country.  There  ia  no  question  but  what  several  minutes 
would  be  added  to  the  schedule  running  time  if  stops  were  made 
at  the  two  points  in  question.  Train  No.  14  occasionally  stops  at 
Maywood  to  cut  oat  a  oar  of  milk  but  this  is  not  done  r^nlarly 
and  the  place  where  the  stop  is  made  is  not  omvenient  for  pas- 
sengers deuring  to  leave  the  train  Uiera  Before  the  present  year, 
it  has  been  necessary  tm  numerous  occasions  to  have  a  pudier  on 
this  train  when  a  stop  was  made  at  Maywood-  Probably  if  this 
train  were  stopped  at  either  Franklin  or  Maywood,  the  other  sta- 
tions along  the  road  would  demand  similar  aoo(Hnmodations  and 
this  would  cause  serious  inconvenience  in  the  operation  o£  this 
train. 

These  cases  present  a  situation  where  the  Commisuon  would  like 
if  possible  to  find  some  may  to  give  the  relief  requested  without 
seriously  interfering  with  tite  service  of  the  railroad.  The  facts 
presented,  however,  do  not  seam  to  justify  the  Commission  in 
ordering  train  Na  14  to  make  regular  stops  at  Franklin  and 
Maywood.  The  traffic  which  is  offered  is  not  in  and  of  itself 
any  inducement  to  the  railroad  from  a  business  standpoint  and 
the  starting  and  stopping  of  the  train  at  tliese  two  places  would 
probably  cost  far  in  excess  of  the  revenue  derived  therefrom.  It 
is  true  tJiat  an  additional  convenience  would  be  afforded  if  these 
stops  were  made  but  on  the  other  hand,  it  is  possible  at  the  present 
time  for  pupils  to  attend  the  high  school  in  either  Sidney  or 
Walton  without  difficulty,  the  only  inconvenience  being  tiiat  tiiey 
are  obliged  to  remain  in  either  one  of  the  two  places  somewhat 
longer  than  they  deeire  after  the  close  of  the  afternoon  session. 
It  is  possible  to  drive  to  the  high  school  at  Franklin  village  which 
would  perhaps  be  more  convenient  than  to  go  by  train  to  either 
Sidnsr^  or  Walton. 

The  schedule  of  the  railroad  company  must  be  made  up  with 
regard  to  the  accommodation  of  all  the  people  residing  along  its 
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lines  from  terminal  to  terminal,  and  it  invariably  happens  that 
■cane  people  along  the  road  are  discommoded  by  the  leaving  and 
Btrating  time  of  certain  trains.  In  view  c^  the  distances  which 
the  trains  operate,  however,  this  cannot  always  be  overcwne.  If 
sufficient  trafSc  should  ever  develop  at  the  local  stations  south  oi 
Sidney  to  warrant  a  local  passenger  train  in  die  middle  of  the 
afternoon,  the  railroad  ctxupany  will  undoubtedly  provide  the 
train.  However,  that  Bitaati<m  does  not  now  exist  Under  the 
circtunstancee,  therefore,  we  do  not  see  how  we  could  justify  an 
order  requiring  train  No.  14  to  stop  at  Franklin  or  Maywood,  and 
it  is,  therefore, 

Ordered,  That  the  application  of  the  petitioners  herein  in  each 
of  these  cases  be  and  the  same  hereby  is  d^ed  and  the  cases  closed 
on  the  teoords  of  this  Commission. 


In  the  Matter  of  the  Petiti<m  of  Hauuoitd  Light  xvd  Poweb 
CoMPAHY,  Inc.,  under  Section  68  of  the  Fohlic  Service  Com- 
missiims  Law,  for  PenniBsi(ni  to  Construct  an  Electric  Plant 
and  Lines  in  the  Incorporated  Village  of  Hammond,  SL  Law- 
rence County,  and  for  Approval  of  the  Exercise  of  Rights  and 
Privileges  under  a  Franchise  Therefor  Received  from  Said 
Village;  and  under  Section  69  of  the  Public  Service  Commis- 
sions Law,  for  Authority  to  Issue  $10,000  Common  Capital 
Stock 

Alao  Joint  Petition,  under  Section  70,  of  William  Sopbb  and 
Haumohd  Light  and  Poweb  Company,  Iho. 

Case  No.  5419 

(Public  Serrice  CommiMioD,  Second  Diatriet,  Angiut  IS,  1018) 

Applicatlos  by  the  Hftnunond  Ll^t  and  Powei  Company,  Inc.,  to  iune 
tio,ooo  of  lU  common  capital  itock  to  be  aold  «t  not  leu  tlian  par  for 
the  paipoea  of  pnichaalnt  the  electric  plant  now  owned  by  WQUam  Sopet 
in  the  village  of  Hammond,  H,  T. 

The  petition  for  authority  to  issue  common  capital  stodc  was  filed  on 
February  7,  1016,  and  w,  supplemeDtal  petition  waa  •utnequoutly  and  on 
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ISmOi  1,  1914,  flied  with  the  CoramiB«ioB.  On  the  24th  day  of  Hty, 
1818,  tlie  report  o(  the  division  of  light,  hut  and  power  w»i  filed  and 
on  August  U,  1918,  the  report  of  the  diTision  of  capitalization  waa  nude. 
PermiMion  granted  vith  the  aaual  reitrictiooa. 

Bt  th»  CoMMieaioN. —  Ordered  as  followB: 

1.  That  the  Hammond  Li^t  and  Power  Ccanpany,  Inc.,  ifl 
hereby  authorized  to  issue  $10,000  of  its  ownmon  capital  stock, 
which  shall  be  sold  at  a  price  not  less  than  the  par  value  thereof, 
to  give  net  proceeds  of  at  least  $10,000. 

2.  That  said  stock  of  the  total  par  value  of  $10,000  so  author- 
ized, or  the  proceeds  thereof  to  the  amount  of  $10,000,  shall  be 
used  solely  and  exclusively  for  the  acquisition  of  the  electric  plant 
located  in  the  village  of  Hammond,  N.  Y.,  now  owned  by  William 
Soper,  including  real  estate,  power  house  and  distributing  system 
as  more  particularly  described  in  Schedule  "  A  "  attached  to  the 
petition  herein,  verified  the  26th  day  of  February,  1916,  and  for 
additions  and  betterments  to  be  made  to  the  plant  and  property 
above  described  as  detailed  in  Schedule  "  C  "  attached  to  the  peti- 
tion herein,  in  so  far  as  the  same  may  be  applicable  provided : 

(1)  That  such  stock  or  the  proceeds  thereof  shall  be  applied  on 
eacb  new  construction  summarized  herein  only  in  so  far  as  the 
same  is  a  real  increase  in  the  fixed  capital  of  the  petitioner  and 
not  a  replacement  of  any  part  of  such  fixed  capital  or  substitutiwi 
for  wasted  capital  or  other  loss  properly  chargeable  to  income  in 
accordance  with  the  definitions  contained  in  the  uniform  system 
of  accounts  for  electrical  corporations  adopted  by  this  Commission. 

(2)  That  there  shall  be  no  charges  to  fixed  capital  on  account 
of  engineering  services  in  connection  with  such  construction  unless 
such  engineering  services  shall  have  been  rendered  either  by  other 
than  the  regular  officers  and  employees  of  the  corporation,  or,  in 
a  proper  case  where  such  services  may  have  beai  rendered  by  cer- 
tain of  sudi  ofiicers  or  employees  imder  an  express  assignment  to 
such  construction  or  improvement  work. 

(3)  That  the  prices  contained  in  Schedules  A  and  C  of  the 
petition  are  not  intended  to  be  and  must  not  be  construed  by  the 
petitioner  as  having  been  determined  upon  by  this  Commission  as 
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the  actual  ooet  of  tiie  property  and  work  to  be  aoquired  and  done 
and  thus  properly  chargeable  to  fixed  capital,  but  are  intendcxl 
and  shall  be  construed  only  to  be  a  present  estimate  of  the  probable 
cost  of  such  property  and  work,  the  actual  cost  of  which  must  be 
actual  expenditures  made  as  defined  by  the  Commission's  uniform 
system  of  accounts  for  electrical  corporations. 

(4)  That  the  proceeds  realized  from  the  sale  of  stock  herein 
authorized  until  used  tor  the  authorized  purposes  shall  be  either 
deposited  to  the  credit  of  the  company  in  a  special  bank  account, 
or  otherwise  kept  separately.  The  purpose  and  intent  of  this 
prorisitMi  is  to  require  the  s^regation  of  stock  proceeds  from  the 
ccanpany's  other  cash  so  that  a  trial  balance  of  the  company's 
accounts  at  any  time  will  show  the  extent  to  which  its  balance  of 
cash  is  contracted  for  for  the  purposes  enumerated  herein  for 
which  t^e  proceeds  of  stock  are  authorized. 

3.  That  the  Hammond  Light  and  Power  Company,  Inc.,  ^all 
for  each  six  months'  period  ending  December  thirty-first  and  June 
thirtieth  file  not  more  than  thirty  days  from  the  end  of  such  period 
a  verified  report  showing: 

(ft)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  pmod  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  whom  such  stock  was  sold. 

(c)  Wbat  proceeds  were  realized  fn^n  such  sale. 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  In  detail  the  amount  expended  for  each  of  the  purposes 
specified  herein  during  such  period  of  the  proceeds  of  the  stock 
herein  anthoiized,  and  such  report  shall  show  for  each  of  the  said 
purposes  to  what  account  or  aooonnts  under  the  uniform  system 
of  accounts  for  electrical  corporations  the  expenditures  for  such 
purposes  have  heea  diarged,  giving  all  the  details  of  any  credits  to 
fixed  capital  in  connection  with  such  expenditures. 

(f)  A  summary  of  the  expenditures  for  each  of  such  purposes 
during  the  period  covered  by  the  report 

(g)  A  summary  showing  the  expenditures  during  such  period 
by  the  prescribed  accounts. 
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(h)  The  amount  remaining  uneixpended  of  the  proceeds  of  stock 
sold  to  be  used  for  the  porposea  authorized  herein,  which  amount 
shall  be  the  balance  at  that  date  in  the  special  deposit  which  is  to 
be  established  in  accordance  with  the  requirements  of  subdivision 
(4)  of  ordering  clause  Na  2  of  this  order. 

In  reporting  under  aubdiTisions  (f )  and  (g)  <rf  thi»  clause  there 
shall  be  further  shown  the  expenditures  of  the  proceeds  of  the 
stock  herein  authorized  to  the  beginning  of  the  period  reported 
upon  and  a  total  showing  such  expenditures  to  the  end  of  tiie 
period,  together  with  a  itategnent  of  the  balance  in  the  fixed  capital 
accounts  as  of  the  be^nning  and  ending  of  such  period. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  heran,  and  if  during 
any  period  no  stock  was  sold  or  disposed  «f  or  proceeds  expended, 
the  report  diall  set  forth  such  fact. 

4.  Hat  this  proceeding  is  continned  on  the  records  of  this 
Commission  imtil  the  property  herein  authorized  to  be  purchased 
shall  have  been  acquired  and  the  new  ocoietruction  authorized  to 
be  done  shall  have  been  c(»npleted  and  an  allocation  of  the 
petitioner's  proper^  to  the  fised  capital  accounts  as  preecribed  in 
the  uniform  system  of  accounts  for  electrical  corporations  shall 
have  been  submitted  to  and  approved  by  this  Commission. 

5.  That  the  company  shall  within  thirty  days  of  the  service  of 
this  ord^  advise  this  Cwnmission  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 

Finally,  it  is  determined  and  stated,  that  in  the  opinion  of  this 
Commission  the  money  to  be  procnrod  by  the  issue  of  said  stock 
herein  authorized  is  reas(HiabIy  required  for  the  purposes  specified 
id  this  order  and  that  sudi  purpoeea  are  not  in  whole  or  in  part 
reasonably  chai^;eable  to  <^rating  expenses  or  to  income^ 
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Id  the  Matter  of  the  Petition  of  Nobwioh  Gas  Aura  Electiuc 
CoMPAMT,  under  Sectiwi  69  of  the  Public  Service  OcMnmiaeion" 
Law,  foT  Authority  to  iBsne  $70,(K)0  Ckfmmoa  Capital  Stock 

Case  No.  K4K4 
(Pablic  Serriea  Ckimmiadoti,  Second  Dlstriet,  Angiut  10,  1916) 

AppUeatloii  of  tlie  Honridi  Ou  and  Elwtite  Compaaj  t«  Utne  90i,gao  paz 
Ttlne  of  Ita  common  capital  itock  to  1m  mU  at  not  len  than  pai,  ttw 
^ocMdt  of  wUdi  an  to  be  need  f oi  certain  ipedfled  pvipoiee. 

The  purpoMe  for  wkich  the  moneys  doit  eought  to  be  Becured  are  needed 
include  the  reimburaonent  o(  the  treasury  of  the  petitioner  for  moneys 
actually  expended  and  for  the  discharge  and  refunding  of  its  indebtedness 
as  of  December  31,  IQIS,  and  for  additional  working  capital.  Permission 
granted  with  the  usual  restrictions. 

Petition  filed  March  1,  1916. 

Exhibit  0  —  Details  of  fixed  capital  expenditures  January  1, 
1913,  to  October  31,  1915,  filsd  March  23,  1916. 
Report  of  division  of  capitalization  dated  April  17,  1916. 
Beport  of  gas  engineer  dated  April  25,  1916. 
Heport  of  eJeotrical  engineer  dated  June  28,  1916. 
Final  report  of  division  of  capitalization  dated  July  24,  1916. 
Supplemental  petition  filed  July  39,  1916. 

By  the  Commibsioit.  —  Now,  therefore,  upon  the  foregoing 
record,  ordered  as  follows: 

1.  That  the  proposed  journal  entries  oontained  in  the  final 
report  of  the  division  of  capitalization  in  thia  proceeding,  dated 
July  24,  1916,  which  on  July  24,  1916,  waa  sent  to  the  corpora- 
tion, sneh  entries  being  listed  on  pages  20  to  22  inclusive  thereof, 
shall  be  entered  upon  the  books  of  the  Norwich  Qaa  and  Electric 
Company,  and  that  within  thirty  days  from  the  service  of  this 
order  verified  pnmf  ^all  be  gnlmutted  to  this  CommlsBicHi  that 
sndi  eetriee  have  been  made. 

2.  That  the  Norwich  Gas  and  Electric  Ccmpaiiy  is  herely 
authorized  to  issue  $61,500  par  value  of  its  common  capital  stock, 
which  shall  be  sold  at  not  leas  than  the  par  value  Hiereof  to  give 
net  prooeeda  of  at  least  $61,500. 
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3.  That  said  stock  of  the  total  par  value  of  $61,500  so  author- 
ized or  the  proceeds  thereof  to  the  amount  of  $61,500  diall  be  used 
solely  and  exclusively  for  the  following  purpoeee: 

(a)  For  the  reimbursement  of  the  treasury  of  the 

petitioner  for  moneys  actually  expended 
from  income  frcsn  January  1,  1913,  to 
Becranber  31,  1916,  not  obtained  from  the 
issue  of  stocks,  notes,  bonds  or  other  evidence 
of  indebtedness  of  such  corporation,  for  the 
acquisition  of  additions  and  bettermenta  to 
its  property  and  for  the  discharge  of  its 
indebtedness $15,202  99 

(b)  For  the  discharge  and  lawful  refunding  of  its 

indebtedness  outstanding  at  December  31, 
1915,  or  the  renewals  thereof  as  follows: 

Bills  payable $12,216  56 

Accounts  payable 5,522  95 

Accrued  interest 1,416  67 

Accrued  taxes 1,494  18 

Accrued  interest 606  53 

Accrued  water 48  58 

21,305  47 

(e)   For  working  capital 25,000  00 


$61,508  46 
Amount  unprovided  for $8  46 


in  so  far  as  the  same  may  be  applicable  provided  that  such  work- 
ing capital  shall  not  be  disbursed  by  such  company  for  purposes 
properly  chargeable  to  income,  but  shall  be  retained  to  enable  the 
company  to  carry  its  accounts  receivable  and  to  provide  a  sufficient 
amount  of  materials  and  supplies  to  economically  transact  its 
business. 

4.  That  if  iiie  said  stock  of  a  total  par  value  of  $61,500  herein 
authorized  shall  be  sold  at  such  price  as  will  enable  the  company 
to  realize  net  proceeds  of  more  than  $61,508.46,  no  portion  of 
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the  proceeds  of  nudi  sale  in  ezoees  of  the  la^t  aforesaid  sum  shall 
be  used  for  any  purpose  without  the  further  order  of  this  C<hii- 


5.  That  the  Norwich  Gas  and  Electric  Company  shall  for  eaob 
six  months'  period  ending  December  thirty-first  and  June  thirtieth 
file  not  more  than  thir^  days  from  the  end  of  suoh  period  a  veri- 
fied re^rt  lowing: 

(a)  What  stock  has  been  sold  or  otherwise  disposed  of  during 
such  period  in  accordance  with  the  authority  contained  herein 
and  the  date  of  such  sale  or  disposition. 

(b)  To  wh<Hn  such  stock  was  sold. 

(c)  What  proceeds  were  realized  from  Buch  sale^ 

(d)  Any  other  terms  and  conditions  of  such  sale. 

(e)  With  respect  to  subdivisions  (b)  and  (et  of  ordering 
clau.ee  No.  3  herein  there  shall  be  shown  the  amount  expended  in 
reasonable  detail  of  the  proceeds  for  the  purposes  specified  herein 
during  such  period  and  stating  to  what  account  or  accounts  under 
the  uniftvm  system  of  accounts  for  gas  and  electrical  oOTporati<Hi8 
such  expenditures  have  been  charged. 

(f)  The  amount  remaining  unespeuded  of  the  proceeds  of 
stock  sold  to  be  used  for  the  purposes  authorized  herein. 

Such  reports  shall  continue  to  be  filed  until  all  of  said  stock 
shall  have  been  sold  or  disposed  of  and  the  proceeds  expended  in 
accordance  with  the  authority  contained  herein,  and  if  during 
any  period  no  stock  was  sold  or  disposed  of  or  proceeds  expended, 
the  report  shall  set  forth  sudi  fact. 

6.  That  the  Norwich  Gas  and  Electric  Ownpany  is  hereby 
authorized  to  sell  $61,600  par  value  of  its  common  capital  stock, 
herein  authorized  to  be  issued,  to  the  Associated  Gas  and  Electric 
Company. 

7.  That  the  Associated  Gas  and  Electric  Company  is  hereby 
authorized  to  acquire  615  shares  each  of  the  par  value  of  $100, 
aggregating  the  total  par  value  of  $61,500  of  the  common  capital 
stock  of  the  Norwich  Gas  and  Electric  Company,  authorized  to 
be  is9a.ed  herein. 

S.  It  is  nevertheless  expressly  provided   that   in  all  respects 
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other  than  as  directed  in  ordeonng  clause  No.  1  hereof,  this  order 
^all  not  be  effective,  and  particularly  that  no  stock  shall  be  isBDfid 
or  Bold  hereunder  b;  the  applicant,  nor  shall  the  isaoe  or  sale  of 
any  such  stock  be  deemed  to  have  been  approved  and  anthorised 
by  this  Commission  unless  and  until  oompliance  with  the  require- 
ments of  ordering  clause  No.  1  of  this  order  shall  have  been  made, 
reported  to  and  approved  as  sufficient  by  this  Commission. 

S.  That  the  authority  contained  in  this  order  to  issue  stock  is 
upon  the  express  coodititm  that  the  petitioner  accepts  and  agrees 
to  comply  in  good  faith  with  the  provisions  hereof,  and  before  any 
stock  is  issued  pursuant  hereto  and  within  thirty  days  from  the 
service  hereof  the  said  company  shall  file  with  this  ConunissicoL  a 
satisfactorily  verified  stipulation  duly  authorized  by  its  board  of 
directors,  accepting  this  order  with  all  its  terms  and  ccmditioiis, 
and  sudi  order  shall  be  void  and  of  no  force  or  effect  until  sutii 
stipulation  riiall  have  been  filed  as  required  herein. 

Finally,  it  is  determined  and  stated,  That  in  the  opiniwi  (rf  this 
Commission  die  money  to  be  procured  by  the  issue  of  said  stock 
herein  authorized  is  reasonably  required  for  the  purposes  specified 
in  this  order  and  that  such  purposes  are  not  in  whole  or  in  part 
reasonably  chargeable  to  operating  expeaiaea  or  to  income. 


In  the  Matter  of  the  Petition  of  the  Geneva,  Seneca  Falls  ani* 
AuBDEN  Hailhoad  Compast,  Inc,  under  Section  85  <rf  the 
Eailroad  Law,  for  Permission  to  Cease  the  Operation  of  that 
Fart  of  its  Electric  Railroad  Between  Garden  Street  in  the 
tnccn^rated  Village  of  Seneca  Falls  and  Cayuga  Lake  Park 

Case  No.  5605 
(Public  Service  Commiaflion,  Second  District,  August  Ifi,  191<l) 

Peimlsiion  asked  by  >  tiUroad  company  foi  leave  ta  cease  opeiatinB  «  pM* 
tlon  of  its  rallToad  from  October  first  to  April  tUrtleth  of  each  yeai. 

The  Geneva,  Senecs  Falls  and  Auburn  Railroad  Company,  Inc.,  derires 
to  cease  operating  during  the  winter  aeason  tbat  portion  of  Its  right  of 
way  from  Garden  street,  in  tha  village  of  Seneca  Falls  to  Cayuga  Lake 
Park,  a  distance  of  1.88  mWfa  because  of  the  insufficiency  of  the  traflle 
to  pay  operating  expenses.    Two  former  applications  in  regard  to  thi« 
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line  of  the  road  and  the  seiTice  thereon  hare  bew  made  end  in  each  caae 
the  matter  was  decided  agaimet  the  road.  It  la  ooneeded  that  no  material 
change  in  tiaSlc  conditions  haa  occurred.    Application  denied. 

Bt  the  Commission. —  Ttig  ia  an  application  by  the  Qwieva, 
Seneca  Falls  and  Anbum  Railroad  Craapany,  Inc.,  under  section 
85  of  the  Railroad  Law  for  penmaaion  to  oeaae  operating  from 
October  first  to  April  thirtieth  each  year  that  part  of  its  railroad 
from  Garden  street  in  the  village  of  Seneca  Falla  to  Cayuga  Lake 
Park,  a  distance  of  erne  and  ei^ty-ei^t  hundredths  miles,  the 
reastm  being  that  the  revmiue  during  that  period  is  insufficient  to 
pay  operating  expenses  and  that  the  cost  of  keeping  the  line  open 
in  winter  ia  a  severe  financial  burden.  In  September,  1911,  a 
similar  application  was  made.  Case  No.  2530.  After  hearings 
and  conferences  it  waa  withdrawn  at  the  suggesticm  of  the  Com- 
misBitm,  it  appearing  that  while  winter  operation  was  unprofitable, 
the  convenience  of  a  uomber  of  people  was  eubeerved  thereby. 
December,  1913,  a  complaint  was  filed  asking  for  additional  serv- 
ice cm  this  portion  of  the  line  during  the  winter.  The  Commission, 
after  a  hearing,  ordered  that  cars  be  (^>erated  in  accordance  with 
schedules  fixed  in  the  order,  six  round  trips  per  day.  Case  No. 
4024.  According  to  statements  of  counsel  and  the  evidence  on 
the  bearing  of  the  present  case  there  has  been  no  material  change 
in  traffic  conditions  since  the  earlier  oases  and  no  evidence  has 
been  adduced  to  justify  a  reversal  of  the  Commisaion'a  former 
rulings.  The  portion  of  the  line  covered  1^  the  petition  is  oper- 
ated during  the  summer  months  at  a  profit  and  while  winter 
operation  is  certainly  not  profitable,  such  evidence  as  has  been 
presented  indicates  that  there  are  carried,  from  Labor  Day  to 
Memorial  Day,  exclusive,  an  average  of  about  nine  passengers 
for  each  trip.  This  indicates  a  substantial  winter  demand  for 
the  service.  The  excess  of  operating  expenses  over  revenue  ia 
figured  by  the  company  at  $430.79  for  the  only  year  concerning 
whirfi  evidence  was  presented.  This  loss  may  be  recouped  by 
an  increase  in  fares  provided  in  Case  5488,  herewith  decided. 
It  ia,  therefore  — 

Ordered:  That  the  application  be  and  the  same  is  hereby 
denied. 
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In  the  Matter  of  the  Petition,  ander  Sectiwi  53  of  the  Public 
Service  Commiaaions  Law,  of  New  Yoek  Statb  Railwatb, 
for  PenniBsion  to  Construct  a.  Second  Track  in  Euclid  Avenue, 
Syracuse,  and  for  Approval  of  the  Exennae  of  Franchiaes 
Therefor  Received  from  the  City 

Case  No.  6373 

(Public  Service  ComtniHsion,  Second  District,  Aitguit  16,  1016) 

Application  for  permladon  to  Uy  a  aecond  track  on  Eoclld  avonna  tn  the  dtr 
of  Syraciue. 

The  New  York  Stst«  RailwajH  now  has  a  track  on  Euclid  BTGnne, 
Syracuse,  and  eeeka  permiBsion  to  pnt  in  a  second  track  on  the  same 
avenue  and  for  the  approval  of  two  separate  franchisea  for  that  purpose. 
The  object  dow  sought  is  to  make  a  continued  double  track  tbrou(^ 
Euclid  avenue.  There  Is  no  objection  on  the  part  ol  Uie  property  holders. 
Permission  granted  with  the  usual  restrict  I  ona. 

By  the  Commission. —  The  New  York  State  Railways  applies 
under  section  53  of  the  Public  Service  Commiaaions  Law  for 
permissicm  to  begin  constructitm  of  an  additional  track  on  Euclid 
avenue  in  the  city  of  Syracuse  and  for  the  permission  and  approval 
of  the  Conunission  to  the  exercise  of  two  separate  franchises  for 
that  purpose.  There  is  now  a  single  track  in  Euclid  avenue  from 
Collie  Place  to  Weetcott  street,  ajid  double  tracks  on  tbe  fltrcerts 
last  named.  The  extoigion  desired  ia  for  the  purpose  of  making 
the  double  track  continuous  through  Euclid  avenue.  On  the 
hearing  it  appeared  that  it  would  be  neeessaiy  to  widen  the  pave- 
ment on  Euclid  avenue  and  there  was  much  opposition  by  property 
owners  because  of  the  additional  expense  tberebv  to  be  imposed 
upon  them.  Legislation  of  the  current  year  aflfecting  the  city  of 
Syracuse  having  removed  that  burden,  there  is  no  further 
opposition  by  property  owners.     The  franchises  are: 

1.  Granted  by  the  common  council  April  26,  signed  by  the 
mayor  May  3d  and  approved  by  the  board  of  estimate  and 
apportionment  May  5,  1915,  granting  consent  to  the  New  York 
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State  Railways,  its  succeeeors  and  assigns,  to  coostruct,  maintain 
and  operate  an  additional  track  on  Euclid  avenue  commencing  at 
a  point  in  Euclid  avenue  at  the  end  of  the  present  double  track, 
said  point  being  124.5  feet  easterly  from  the  center  of  College 
place,  and  running  thence  easterly  along  Euclid  avenue  2,210 
feet  to  a  point  100  feet  east  of  the  easterly  line  of  Lancaster 
avenue  and  there  o(Hmeoting  with  the  present  track  of  the  company 
with  the  necessary  turnouts,  connections  and  switches;  that  per- 
miaeion  and  consent  be  given  to  the  said  New  York  State 
Railways,  its  successors  and  assigns,  to  erect  poles  and  string 
the  necessary  wires  and  overhead  equipment  in  and  upon  said 
street  and  along  the  route  above  designated  and  operate  over  said 
track  1^  any  motive  power  which  now  or  at  any  time  hereafter 
may  be  lawfully  used  or  employed  on  this  route. 

2,  Granted  by  the  common  council  November  8th,  signed  by 
the  mayor  November  10th  and  approved  by  the  board  of  estimate 
and  apportionment  November  17,  1915,  granting  permiagion  to 
the  New  York  State  Railways,  its  successors  and  assigns,  to 
construct,  maintain  and  operate  an  additional  track  on  Euclid 
avenue,  commencing  in  Euclid  avenue  at  a  point  100  feet  east  of 
the  east  line  of  Lancaster  avenue  and  there  connecting  with  the 
doable  track  as  it  is  to  be  extended,  and  running  from  thenCe  in 
an  easterly  direction  along  Euclid  avenue  to  the  intersection  of 
Eadid  avenue  and  Westcott  street,  and  there  connecting  with 
the  present  double  track  of  the  ccHupany,  with  the  necessary 
tumonts,  connecticHis  and  switches;  that  permissi(Hi  and  consent 
be  given  to  the  said  New  York  State  Railways,  its  successors  and 
assigns,  to  erect  poles  and  string  the  necessary  wires  and  overhead 
equipment  in  and  upon  said  street  and  along  thd  route  above 
designated  and  operate  over  said  track  by  any  motive  power 
other  than  locomotive  steam  power  which  now  or  at  any  time 
hereafter  may  be  lawfully  used  or  employed  on  this  route. 

It  is  determined  and  stated,  That  the  construction  of  said 
second  track  and  the  exercise  of  each  of  said  franchises  are 
necessary  and  convenient  for  the  public  service  and  it  is  — 

Ordered,  1.  That  the  permission  and  approval  of  the  CtnmniB- 
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aion  be  given  to  New  York  State  KailwayB,  to  construct,  maintain 
and  opiate  an  additicotal  track  on  Euclid  avenue,  in  accordance 
with  the  terms  and  prorisitma  of  tlie  f ranchiseB  aforesaid ; 

2.  That  the  permisumi  and  approval  of  the  Ccsmiussion  be 
given  to  said  New  Yoik  State  Railways  to  exercise  Uie  ri^ta 
and  privileges  ctrnfeired  by  each  of  said  franchises,  subject, 
however,  to  all  the  terms  and  otmditions  thereof. 


In  the  Matter  of  the  Complaint  of  the  Shbltbb  Island  Board 
OF  Tbaob  against  The  Loho  Island  Railboad  Cohfant 
Asking  for  Better  PaaseDger  Train  Service 

Case  No.  6544 

(PnUie  ServiM  Gommiaaioii,  Second  District,  Angunt  Z4,  1DI«) 

Train  Mnie*  fnm  ir«ir  Tork  dty  to  certain  aUtiona  on  Luif  laland  aontlit 
to  b«  tmpiovod. 

nie  morning  train  aerriee  from  New  Yorlc  city  to  Klreihead,  Qreen- 
port  and  Slieiter  Island  found  to  be  deBcioit  on  tlie  spring  and  summca' 
•ehedules  of  the  Long  Island  Railroad  Company.  Suggestion  tliat  a 
batter  schedule  be  installed  if  possible  in  lOlT  during  the  apring  montha. 

By  thb  CoMMiBsiON. —  C<Hnplaint  having  been  made  by  the 
Shelter  Island  board  of  trade  against  the  Ix«ig  Island  Railroad 
Cranpany,  asking  for  better  passenger  train  service  in  the  morning 
from  New  York  city  to  Riverhead,  Qreenport  and  Shelter  Island ; 
and  the  matter  having  come  on  for  a  hearing  before  this 
Commission  on  the  12th  day  of  June,  1916,  when  both  parties 
were  present  or  represented,  and  evidence  was  taken  and 
arguments  made  in  support  of,  and  in  opposition  to,  the  said 
complaint ;  and  it  appearing  to  the  OonmiiBsion  that  the  Bituation 
complained  of  is  one  which  relates  particularly  to  the  early  spring 
and  summer  schedules  of  the  respondent  rather  than  to  its  fall  and 
winter  schedules,  and  that  while  a  better  morning  train  service 
between  New   York  city   and  the  points  mentioned  should  he 
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instslted  if  poeaible  next  year  during  the  spring  months  as 
hereinafter  suggested,  there  is  no  ui^ont  need  for  such  service 
between  now  and  next  spring  owing  to  the  fact  that  the  early 
morning  travel  hetweeo  New  York  and  the  points  mentioned  is, 
and  for  the  remaindo-  of  the  year  will  continue  to  he,  compara- 
tively light;  and  the  Commission  being  also  of  the  opinion  that  a 
definite  determination  of  the  question  raised  by  this  ccHnplaint 
should  so  far  as  this  C(»mniBflion  is  concerned,  be  deferred  until 
shMtly  after  the  1st  of  January,  1917,  bo  that  any  order  made  in 
relation  to  the  matter  may  become  effective  at  the  time  that 
respondent's  early  spring  schedules  for  1917  go  into  operation  — 
it  appearing  preferable  to  the  Commission  that  &  questimi  of  this 
kind,  whi<^  in  the  judgment  of  the  Commission  relates  to  the 
future  and  not  to  the  immediate  present,  shall  finally  be  decided 
in  tiie  li^t  of  the  conditicms  which  may  exist  shortly  before  the 
proposed  changes  shall  take  effect  rather  than  now,  when  it  is 
impossible  to  foretell  what  the  general  conditions  in  respect  to 
the  business  of  respondent,  during  the  year  1917,  will  be;  it  i.'', 


Ordered  that  this  case  be,  and  the  same  hereby  is,  closed  upon 
the  records  of  the  Commission,  with  leave  to  the  complainant,  how- 
ever, to  reopen  same  on  ten  day^  notice  to  respondent  at  any  time 
after  the  1st  of  January,  1917,  and  with  the  suggestion  to 
respondent,  on  the  part  of  the  Commission,  that  prior  to  January 
1,  1917,  it  shall  give  careful  consideration  to  the  proposal  that  its 
train  sehedulee  for  the  spring  of  1017  shall  provide  for  a  sub- 
stantially bett«ir  morning  trains  between  New  York  city  and 
Shelter  Island  than  the  one  which  is  now  being  operated;  the 
Ccnnmisaion,  as  at  present  advised,  being  impressed  with  the  vierw 
that,  if  it  can  be  arranged  without  injustice  to  respondent  and  to 
its  patnms  other  than  the  present  complainants,  a  train  at  least 
partially  express  in  character  should  be  operated  during  the 
spring  time  (and  if  possible  also  during  the  summer  months)  to 
provide  for  the  needs  of  the  large  number  of  summer  residents 
and  seekers  after  summer  homes  at  the  eastern  end  of  Xong 
Island,  who  require,  during  several  months  each  year,  a  train 
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whidi  will  enable  them  to  leave  New  York  early  in  the  morning 
which  will  give  them  a  long  enough  time  to  transact  their  affairs 
and  return  to  tiie  city,  with  reaeonable  ccHuf ort  the  same  afternoon. 


In  the  Matter  of  the  Petition  of  the  Ptibuo  Service  Cohpokatign 
OF  Long  Island  under  Secti<m  69  of  the  Public  Service  Cwn- 
missions  Law,  for  Authority  to  Isaue  $138,750  in  First  Mort- 
gage 5  Per  cent  Giold  Bonds  under  an  Existing  Mortgage;  and 
$67,100  Common  Capital  Stock 

Case  No.  4S74 

(Public  Service  CommiMioD,  Second  Dietrict,  August  24,  1916) 

Application  by  ■  public  BeiTiee  corporation  for  Itave  to  laane  certain  bondt 
and  cominoo  capital  atock. 

Permission  sought  bj  the  Public  Service  Corporation  ol  Long  Island 
to  issue  $377,000  face  value  of  its  5  per  cent  thirty-year  first  mortgage 
bonds  and  {107,000  par  value  of  its  common  capital  stock.  The  pro- 
ceeds of  which  are  to  be  used  for  certain  purpose  Bpeciftcally  set  forth 
In  the  order  herein  subject  to  the  usual  limitations. 

By  the  Commission. —  Under  date  of  July  1,  1915,  an  order 
was  entered  in  this  proceeding  authorizing  the  Public  Service 
Corporation  of  Long  Island  to  issue  $377,000  face  value  of  ita 
6  per  cent  thirty-year  first  mortgage  bonds  and  $107,000  par 
value  of  its  common  capital  stock  and  to  use  the  proceeds  of  such 
securities  for  certain  specific  purposes  in  said  order  described, 
subject,  however,  to  the  limitations  therein  set  forth.  The  order 
further  provided  that  the  proceeds  of  such  securities  could  be 
used  only  for  expenditures  made  before  December  1,  1915,  on 
the  specified  additions,  betterments  and  extensions  for  which 
such  securities  were  therein  authorized.  By  verified  reports  filed 
herein  it  appears  that  on  December  31,  1915,  of  the  stocks  and 
bonds  then  authorized  to  be  issued  and  sold  there  remained 
unissued  $78,000  of  stock  and  $259,000  of  b<md8,  and  that  of  the 
proceeds  of  sales  of  stock  and  bonds  which  had  actually  be^i 
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issued  and  sold  there  remained  uniued  and  in  hand  as  of  the  last 
mentioned  date  the  simi  of  $10,792.46.  Under  date  of  February 
12,  1916,  tJie  corporation  petitioned  tlie  Commissioa  to  extend 
the  period  during  which  the  proceeds  of  the  securities  authorized 
could  be  used,  one  ;ear  from  December  1,  1916. 

In  accordance  with  the  requirements  of  ordering  clause  No.  ^ 
of  the  aforesaid  order  the  accounts  and  properties  of  the  petitioner 
have  been  examined  by  the  representatives  of  the  CommiBBion, 
but  the  tentative  report  of  die  results  of  such  examination  has  not 
been  completed.  Pending  the  cconpletion  of  this  report  and  its 
consideration,  the  determination  by  the  Ccmunission  of  all  ques- 
tions relative  to  the  accounting  by  Hie  petitioner  for  the  expen- 
ditures of  the  proceeds  of  securities  heretofore  and  herein 
authorized  and  tlie  expmiditures  heretofore  made  and  charged 
to  fixed  capital  since  the  oi^nization  of  the  petitioner  is  reserved. 
At  a  hearing  held  at  the  office  of  the  CommisBioa  in  the  city  of 
Albany  on  August  16,  1916,  the  president  of  the  corporatitm 
stated  that  it  would  be  seriously  prejudiced  in  the  conduct  of  its 
affairs  and  would  be  unable  to  com[Jy  with  its  francbise  obli- 
gations to  its  serious  detriment  and  damage,  if  Uie  Commission 
should  refuse  to  permit  the  corporatitm  to  use  the  proceeds  of  the 
securities  authorized  by  the  order  of  July  1,  1916,  during  the 
year  ending  December  1,  1916,  in  payment  for  additions, 
extensions  and  improvemeots  made  during  such  period. 

Upon  the  foregoing  and  upon  the  agreement  of  the  petitioner 
as  entered  in  the  minutes  of  said  hearing  of  August  16,  1916,  to 
comply  with  all  the  requirements  of  this  Commissiixi  in  this 
matter,  and  especially  the  order  of  July  1,  1916,  and  of  the 
amendment  thereof,  it  is  ordered  as  follows : 

1.  That  ordering  clause  No.  11  of  the  order  herein  dated  July 
1,  .1916,  be  and  the  same  is  hereby  amended  to  read  as  follows; 
"  11.  That  the  proceeds  of  stocks  and  bonds  herein  authorized 
shall  only  be  uaed  for  exp^iditures  made  before  December  1, 1916, 
for  additions,  betterments  and  extensions  to  the  eztoit  and  in  the 
manner  herein  authorized,  or  for  the  payment  of  obligatitms 
incurred  therefor  prior  to  December  1,  1916." 
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2.  That  all  questions  relating  to  tlie  accounting  by  the  peti- 
tiraer  for  the  expeaditures  of  the  proceeds  of  securities  herein 
authorized  and  for  the  expenditures  heretofore  made  and  charged 
to  fixed  capital  since  the  organization  of  the  petitioner  be  and 
they  hereby  are  reserved  for  future  determination  by  this 
Commission. 

3.  That  the  Fublio  Service  Corporation  of  Long  Idand  shall 
within  twenty  days  after  Septraiber  1,  1916,  file  with  this 
Ccnnmission  a  report  giving  full  details  as  to  the  &ale  of  securities 
and  disposition  of  the  proceeds  thereof  during  the  period  from 
December  1,  1915,  to  August  31,  1916,  and  shall  within  twen^ 
days  after  the  first  of  each  calendar  month  thereafter  file  for  the 
preceding  month  a  report  verified  by  its  president  and  its  prin- 
oipal  accounting  ofiicer  showing: 

(a)  What  securities  have  been  sold  or  otherwise  disposed  of 
during  such  period  in  accordance  with  the  authority  contained 
herein  and  the  date  of  such  sale  or  disposition ; 

(b)  To  whom  such  oecuritiee  were  sold ; 

(o)   What  proceeds  were  realized  from  sndi  sale; 

(d)  Any  other  terms  and  conditions  of  such  sale; 

(e)  In  detail  the  amount  expended  during  the  period  covered 
by  such  report  for  each  of  the  purposes  for  which  the  ezp^tditures 
oi  such  proceeds  are  authorized,  and  such  report  shall  ^ow  to 
what  account  or  accounts  under  the  UDiform  system  of  accounts 
for  gas  corporations  the  expenditures  for  each  of  such  purposes 
have  been  charged,  giving  all  the  details  of  any  credits  to  fixed 
capital  in  oonnection  with  such  expenditures,  which  aforesaid 
detail  of  expeuditures  of  proceeds  shall  include  verified  copies  of 
all  vouchers,  with  supporting  invoices,  payrolls,  material  warrants 
and  all  other  evidences  of  the  actual  disbursements  of  such  pro- 
ceeds, including  verified  copies  of  journal  entries  with  a  full 
explanation  of  the  necessity  therefor,  reflecting  and  effecting  the 
disbursements  of  the  proceeds  of  the  aforesaid  securities. 

In  reporting  under  sabdivisicms  (b)  and  (o)  of  this  clause 
there  diall  be  further  shown  the  expenditures  to  the  b^inning  of 
the  period  reported  on  and  a  total  showing  the  exp^iditures  to 
the  end  of  the  period. 
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i.  From  time  to  time  as  the  company,  ita  officen,  agents, 
attorneys  or  repreeraitatives  shall  draw  down  or  receive  frwn  the 
trustee  undcir  its  first  mortgage  any  proceeds  derived  from  the 
■ale  of  secnritieB  for  Uie  purpose  set  fordt  in  this  order  and  in 
the  one  of  July  1,  1915,  it  shall  file  with  this  Commission  a  veri- 
fied copj  of  each  and  every  document  presented  to  and  filed  with 
such  trustee  and  required  by  it  as  condition  precedent  to  the 
paymait  of  any  of  audi  proceeds  to  the  cmnpany,  and  if  such 
trustee  shall  require  frmn  time  to  time  a  detailed  list  or  lists  of 
the  vouchers  covering  the  expenditures  made  by  the  company, 
it  shaU  also  furnish  thie  Cammission  with  a  venfied  copy  of  each 
and  every  such  list 

5.  That  the  company  shall  within  ten  days  of  the  service  of 
this  order  advise  this  Commiasiini  whether  or  not  it  accepts  the 
same  with  all  its  terms  and  conditions. 


In  the  Matter  of  the  Complaint  of  Restobhts  of  thb  Ihcor- 
POBATBD  VrLLAOE  OP  Sao  Hasbob,  L.  I.>  against  The  Long 
Isi.AirD  Railboad  Cohfart  ;  Ailing  tiie  TJnwarraQted 
Cloeing  of  Garden  Street  in  Said  Village  by  Said  Company 

Caw  No.  5624 

(PnUie  SrariM  CoBmlMioii,  Beeond  IHatrict,  Angurt  Z4,  1916) 

tkt  qnwtfan  of  tlw  tltto  to  nal  propcitr  ta  ou  of  wliidi  tlio  Conunlulon  Iiai 
■>•  Jnilsdlctloa. 

Cartkin  retidenti  of  Bog  Harbor,  L.  I.,  brought  tbo  preaent  application 
against  the  Long  laland  Railroad  Company  bc«aiue  of  the  oloalng  bj 
&«  latter  of  Qarden  itreet  In  that  village.  The  only  real  question 
InTolved  is  the  ownerohip  of  the  strip  of  land  which  complainants  contend 
U  a  public  highwaj  and  a  continuation  of  Garden  street  where  respond- 
nta  claim  it  to  be  their  private  property.  Held,  that  the  jurisdiction  of 
the  Gommissioa  does  not  axtend  to  this  question  and  that  the  matter 
most  be  sohmitted  to  a  conit  of  proper  jurisdiction.    Application  denied. 

By  THB  CoMHtssiOR. —  Complaint  having  been  made  by  certain 
residents  of  Sag  Harbor,  L.  I.,  against  the  Long  Island  Railroad 
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Company  allying  the  unwarranted  closing  of  Garden  street  in 
said  village  by  said  company;  and  the  matter  having  come  on 
for  a  hearing  before  this  Commission  on  the  4th  day  of  August, 
1916,  when  both  sides  were  represented  and  testim<H>y  and  argu- 
ments were  presented  in  support  of,  and  in  oppoeition  to,  the  aaid 
CMnplaint;  and  it  having  transpired  at  the  said  hearing  that  the 
only  real  question  involved  in  the  present  proceeding  is  one  aa 
to  which,  in  the  opinion  of  the  Commission,  the  Coinmissi(»i  has 
no  jurisdiction  —  a  question,  namely,  aa  to  the  ownership  of  the 
strip  of  land  which  complainants  contend  is  a  public  highway  and 
a  continuation  of  Garden  street,  while  rcBpondents  aBsert  that 
the  property  in  question  is  not,  and  never  has  been,  a  public 
highway  but  has  belonged  to  them  uninterruptedly  and  in  fee 
simple  for  many  years;  and  the  Commission  being  quite  positive 
in  its  view  that  no  order  which  it  might  make  in  a  controversy  of 
this  kind  would  have  any  validity  whatsoever,  and  that  the  point 
at  issue  must  be  submitted  to  a  court  having  jurisdiction  to  try 
questions  involving  the  title  to  real  estate  in  order  that  a  satis- 
factory settlement  thereof  may  be  arrived  at ;  it  is,  hereby 

Ordered,  That  this  ofonplaint  be,  and  the  same  hereby  is,  dis- 
missed for  want  of  jurisdiction,  and  that  the  case  be,  and  the 
same  hereby  is,  closed  upon  liie  records  of  the  Cmnmisaion. 


In  the  Mutter  of  the  Complaint  of  the  Village  of  Long  Bsaob, 
Nassau  Codntt  (by  the  Village  Counsel)  against  Long  Bbaoh 
PowBE  Company,  as  to  Price  Charged  for  Lighting  the  Streets 
by  Electricity 

Case  No.  8478 

(Public  Serrioe  CommfHion,  Second  Diitrict,  August  24,  1916) 

In  the  AbHnce  of  extT>.vaguit  muagemoit  anil  where  potiiUe  letnni  are 
restricted  by  miiaU  popnUtion  ui  order  rat«  charged  for  electric  lamp 
■ervice  will  DOt  1m  redttced. 

liOBg  Beach,  Naaaan  ocninty,  la  a  Tillage  with  electric  atreet  lighting, 
tka  aTatcm  being  operated  hj  the  Long  B«ach  Power  Companj  at  a  r«t« 
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of  thirtj  doUin  per  Ump.  ^Rub  proceeding  ik  to  compel  a  reduction  of 
thftt  rat«.  The  compuj,  howevOT,  stioirs  that  oiide  from  the  street 
lighting  there  are  leu  tlutn  400  people  using  electricitj  commercially  in 
Long  Beach  and  that  the  company  ii  now  operating  at  a  Iobb.  Held, 
that  the  amount  charged  by  reapondeut  ia  not  excessive  and  that  it  would 
be  an  improper  OJtcrcise  of  its  powers  for  the  CommisHion  to  order  a 
reduction  at  this  time.     Complaint  dismissed. 

By  tub  Commission. —  Complaint  having  been  made  by  the 
village  of  Long  Beach,  Nassaa  county,  against  the  Long  Beach 
Power  Company,  as  to  the  price  charged  for  lighting  the  streets 
of  the  village  by  olectrieity ;  and  the  matter  having  come  on  for  a 
hearing  before  tiiie  CcHmniasion  on  the  14th  day  of  April,  1916, 
and  upon  suhsequent  adjourned  dates,  when  testimony  and  argu- 
ments were  presented  in  support  of,  and  in  opposition  to^  the  same 
complaint  —  the  village  contending  that  in  determining  the  cost  of 
certain  of  the  street  lamps  to  the  village  the  company  has  charged 
to  these  lamps  an  excessive  proportion  of  the  cost  of  duets  which 
are  used  in  part  in  connection  therewith  and  in  part  in  connection 
with  the  respondent's  commercial  lighting  business,  and  Hi&t,  treat- 
ing these  lamps  separately  from  the  rest  of  the  system,  their  cost  to 
the  village  should  be  materially  reduced ;  and  it  having  he«i  shown 
on  behalf  of  the  respondent  that  when  its  plant  was  built  in  1910 
Long  Beach  was  entirely  undeveloped,  diat  snbsequcnt  develop- 
ment has  been  slow,  tiiat  the  village  of  Long  Beach  now  has  a 
population  of  less  than  400  inhabitants  who  use  electricity  for 
commercial  purposes,  that  the  business  of  reepondoit  has  never 
reached  tlie  point  where  any  return  on  tiie  original  investment 
is  being  earned,  that  the  entire  net  income  of  respondent  from 
operation  was,  in  the  year  1915,  $4,867.70,  which  is  wholly 
inadequate  for  the  payment  even  of  the  outstanding  interest 
chaises  of  the  respondent  leaving  out  of  account  entirely  any 
return  to  stockholders,  that  there  is  no  way  now  open  to  respondent 
to  increase  its  revenue  or  decrease  its  cost  of  operation,  and  that 
there  has  been  no  extravagance  in  the  construction  and  main- 
tenance of  the  plant;  and  the  Cmnmission,  after  careful  inquiry 
into  all  the  facts  and  circumstances  submitted  to  it,  being  of  the 
opinion  that  the  amount  diarged  by  respondent  for  the  so-called 
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$30  lampB  which  are  in  question  in  thiB  preceeding  ia  not  excessive 
or  imrea6(»iable,  aad  that  the  theory  of  onnplaiBt  a»  to  how  a 
proper  charge  for  these  lamps  should  be  a«cffl*taiDed  cannot  be 
accepted  hy  the  CtHnmisaion  as,  under  the  circumstancea  of  this 
case,  correct,  and  that  it  would  be  improper  exercise  of  the  powers 
of  the  Commission  to  order  a  reduction  in  the  charge  for  these 
lamps  at  the  present  time;  it  is^  hereby  — 

Ordered,  That  this  complaint  be,  and  the  same  hereby  is,  dis- 
missed and  that  the  case  be  closed  upon  the  records  of  the 
CommtssioD. 


In  the  Matter  of  the  Pbtition  of  Thb  WasTGHEaTEB  Street 
Kaiiuboad  Company,  under  Section  184  of  the  Railroad  Law, 
for  Approval  of  the  Declaration  of  Abandonment  of  a  Portiwi 
of  its  Constructed  Route  in  the  Town  of  Greenburgh,  Weetr 
Chester  County 

Case  Tflo.  6643 

(Public  Serrice  ConuniBsion,  Second  Diatrict,  Septemlwr  7,  1916) 

Whan  a  street  railroad  Une  has  been  abaDdoned  (or  a  year  aa  nnprofitaUe 
and  public  demand  for  ita  condnnance  doe*  not  exist,  inch  line  tuMf  be 
formally  abandoned. 

In  the  town  of  Greenburgh,  Weatcheater  county,  a  alreteh  of  rallnwd 
operated  by  the  Weatcheeter  Street  Railroad  Company  and  known  aa  the 
Mount  Calrary  Line  became  unnecessary  because  of  the  building  of  a 
State  road  parallel  to  it  and  from  the  inauguration  of  a  Jitney  service 
to  Calvary  Cemetery,     Application  for  abandonment  granted. 

By  the  Commission. —  The  Westchester  Street  Railroad 
Company  having  filed  for  approval  a  declaration  of  abandonment 
of  a  portion  of  its  route  in  the  town  of  Greenbur^  known  as  the 
Mount  Calvary  Line,  tc^iether  with  a  petition  for  leave  to  carry 
such  abandonment  into  effect ;  and  notice  of  a  public  hearing  upon 
the  said  application  having  been  duly  given  in  accordance  with 
the  rules  of  the  Commission  and  affidavits  of.  the  publication  uf 
said  notice  in  certain  newspapers  designates!  by  the  Commission 
having  been  duly  filed ;  and  the  public  heariiiii  thus  duly  adver^ 
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tised  having  bees  held  on  the  25th  day  of  August,  1916,  at  the 
office  of  the  CommissioD  in  tbe  citj  of  K  ew  York,  at  which  hBaring 
representativea  of  the  petitioner  were  present  and  also  the  attorney 
for  the  town  board  of  the  town  of  Gronnburgh,  the  township  in 
which  the  strip  of  track  sought  to  be  abandoned,  is  situated ;  and 
evidence  having  been  presented  in  support  of  the  said  app)icati(»i, 
showing  among  other  things  that  tlie  line  in  question  has  virtually 
been  abandoned  for  over  a  year,  and  that  there  is  no  IcHiger  any 
public  d^nand  for  such  line,  and  that  for  sometime  prior  to  its 
abandonment  it  was  (^terated  tti  a  heavy  toes,  and  that  the 
approaching  completion  of  a  State  road  along  the  strip  of  track 
in  question  and  the  inauguration  of  jitney  service  to  Calvary 
Cemetery  has  rendered  the  continnanoe  of  service  on  this  stretch 
of  track  wholly  unnecessary;  and  no  one  appearing  in  (^position 
to  the  application  for  leave  to  abandon  the  same,  and  the  attorney 
for  the  town  of  Greenbutgh  having  on  bciialf  of  the  said  town 
stated  that  the  said  town  would  not  be  justified  in  opposing  the  said 
application;  and  the  Commission  being  of  the  opinion,  under  all 
the  circumstances,  that  Uie  said  application  should  be  granted; 
it  is,  hereby  — 

Ordered,  That  the  petition  of  the  said  Westchester  Street 
Railroad  Company  for  approval  of  declaration  of  abandonment 
of  that  portion  of  its  constructed  route  in  the  town  of  Oreenburgh 
known  as  the  Mount  Calvary  Line,  being  in  length  about  one  and 
foorteen-hundredths  miles,  be  and  the  same  hereby  is  granted, 
and  that  the  Secretary  of  the  Commission  be  directed  to  indorse 
such  approval  upon  said  certificate  as  provided  by  section  184  of 
the  Bailroad  Law;  and  that  the  case  be  dosed  upon  the  records 
of  the  Ctonmisaion. 
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In  the  Matter  of  the  Joint  Complaint  of  Thb  Atlas  Pokp- 
LABD  Cbuznt  Company,  Alpha  Pobtxand  Cbmbkt  Com- 
FAHT,    Hbldbbbesg  Cement  Compani,  Alsbn'b  Ambbicaw 

POETLAMD      CSUBNT       WoKKS,       KniCKEBBOCKEB       PoBTLAND 

Cembnt  Coupant,  Glenb  Falls  Pobtlahd  Cement  Com- 
pany, Ague  Cbment  Ookpobation  against  Boston  and 
Maihb  Railboad,  Asking  that  it  Tariff  P.  S.  C,  2  N.  Y.,  No. 
714,  Be  Suspended,  and  that  a  B^;u1ation  Therein  Limiting 
Quantity  of  Cemrait  to  Be  Included  in  a  Mixed  Carload  Be 
Declared  Improper 

Caae  No.  5600 

(Public  Service  CommisBion,  Secood  District,  September  7,  1918> 

(must  MiM  for  caiload  lot  shipmeiiti  of  cemoiit  —  whst  coiutitutea  *  fair 
rata  cassot  be  railed  and  attack  on  mixed  carloads  of  cement  and  other 
article!. 

Vnde*  tlra  eircum stances  mentioned,  it  was  held  that  the  question  1b 
which  the  complainant  a  are  really  interested —  namely,  the  question  of 
the  fairness  of  i>ie  rates  for  straight  carload  shipments  of  cement  nov  in 
force  on  the  Boston  and  Maine  Railroad  —  cannot  properly  be  adjudicated 
in  a  proceeding  brought  to  compel  the  withdrawal  of  a  tariff  on  mixed 
carloads  of  cement  and  other  apecifled  articles;  but  that  this  question 
should  be  raised  by  a  direct  attack  upon  the  straight  carload  rates,  which 
has  not  been  made  in  the  preeent  case  witli  sufficient  deflniteness  to 
warrant  the  making  of  an  order  herein  affecting  theea  rates. 

Frant  Lyon,  for  complainanta, 

W.  A.  Cole,  for  the  reapoodent. 

Emmet,  Commissioner. — A  tariff  known  as  P.  S.  C,  2  N.  T., 
No.  614,  has  been  in  force  for  some  time  on  the  Boston  and 
Maine  Railroad  in  New  York  state  and  elsewhere,  covering  mixed 
shipmeoits  of  sewer  pipe,  drain  tile,  clay  conduits,  fire  and  paving 
brick,  and  cemeut  The  tariff  in  gueetion  is  not,  so  far  as  we  can 
see,  preferential  or  discriminatory  in  its  character,  notwith- 
standing the  fact  that  is  is  said  to  have  beem  prepared  chiefly  to 
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meet  ^e  rather  special  requirements  of  a  concerQ  in  Portland, 
Maine,  which  manufactures  all  the  various  cranmoditiea,  exc^ 
cement,  ttat  are  mentioned  in  tiie  tariff,  and  which  finds  it  deeir^ 
able  to  include  with  ita  shipments  of  the  articles  it  manufacturee 
a  small  amount  of  cement  also,  so  that  its  customers  may,  as  the 
result  of  a  single  transaction,  be  placed  in  the  position  of  b^ng 
able  to  make  actual  use,  in  structural  work,  of  the  tiles,  conduits, 
or  other  material  purchased  from  the  Maine  company.  Although 
no  limitationa  upon  the  amount  of  cement  which  might  he  shipped 
in  a  mixed  carload  of  this  character  was  provided  in  tariff  No. 
814,  it  was  not  supposed  by  the  railroad  company  that  oemwit 
shipments  under  this  tariff  would  ever  be  made  in  larger  quantities 
than  was  necessary  to  enable  purchasers  of  the  other  commodities 
to  put  their  purchases  to  immediate  use  in  the  maimer  stated. 
In  other  words,  the  inclusion  of  cement  in  tariff  No.  614  was 
merely  incidental :  the  tariff  was  designed  primarily  to  cover  the 
commodities  named  other  than  cement 

The  petitioners  in  the  present  case  are  all  large  manufacturers 
of  cement  who  deal  in  none  of  the  other  commodities  mentioned  in 
tariff  No.  614.  Ordinarily  they  would  have  no  interest  at  all  in 
a  question  of  mixed  carload  rates.  Observing,  however,  that  the 
Boston  and  Maine  straight  carload  rate  on  cranent  was  higher  by 
about  25  per  cent  than  the  mixed  carload  rate  established  by 
tariff  No.  614,  and  that  the  tariff  in  question  placed  no  restriction 
up<m  the  amount  of  cement  which  might  be  included  in  a  mixed 
carload,  these  petitioners  commenced  some  months  ago  to  vary  the 
method  they  had  formerly  followed  in  the  sbipmrait  of  cement  to 
places  in  New  England,  and  possibly  to  points  in  easternmost  New 
York  also  —  although  as  a  matter  of  fact  there  seem  to  have 
been  no  actual  intrastate  shipments  made  by  petitioners  under 
tariff  No.  614.  But,  for  New  England  shipments,  petitioners 
abandoned  the  use  of  the  railroads  at  the  several  points  of  origin, 
in  Hudson,  N.  Y.,  and  other  places,  and  inaugurated  the  practice 
of  loading  their  product  on  barges  belonging  to  themselves,  at 
the  manufactories,  and  in  this  way  transporting  it  to  Troy,  which 
ii  a  New  York  terminus  of  the  Boston  and  Maine  Bailroad.     At 
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Troy,  the  cement  is  now  being  forwarded  over  the  Boston  and 
Maine  Railroad  under  tariff  No.  014  in  what  are  technically 
mixed  diipments,  although  to  all  intents  and  purposes  the  conaign- 
itients  in  question  are  straight  carload  shipments  of  cement  only. 
They  are  brought  under  the  "  mixed  carload  "  designation,  and 
therefore  under  tariff  No.  614,  by  the  simple  expedient  of 
including  with  the  cement  a  nominal  amount  of  one  of  the  other 
commodities  mentioned  in  tariff  No.  614 — purchased  by  the 
shippers  and  included  in  the  shipment  for  no  other  purpose  than 
to  make  what  is  virtually  a  straight  carload  of  cement  assume  the 
l^al  character  of  a  mixed  carload  to  which  the  rates  i»t)Tided  by 
tariff  No.  614  would  be  applicable. 

When  the  Boston  and  Maine  Railroad  ascertained  Uiat  this 
was  being  don^  it  filed  with  the  Commission  a  new  tariff  (P.  S. 
C,  2  N.  Y.,  No.  714)  designed  to  take  the  place  oi  tariff  No. 
614,  and  differing  from  the  superseded  tariff  only  in  that  it 
limits  the  amoimt  of  cement  which  may  be  shipped  in  mixed 
loadings  to  8,000  pounds.  Of  course  this  limitation  interferes 
with  the  petitioners'  ingenious  plan  of  shipping  cement  in  lai^ 
quantities  at  the  reduced  rate  established  by  tariff  No.  614,  and  the 
prcBent  proceeding  has  been  brought  to  prevent^  if  possible,  the 
substitution  of  the  new  tariff  for  the  old. 

We  have  no  deure,  of  course,  to  deal  with  a  situation  like  this 
in  a  technical  spirit,  or  otherwise  than  upon  its  merits,  and  if  thti 
question  of  the  cement  rates  on  the  Boston  and  Maine  Railroad 
in  which  the  present  petitioners  are  legitimately  interested  could 
be  settled  fairly  and  comprehensively  by  an  order  in  the  present 
case,  we  should  be  glad  to  make  such  an  order  ralhei  that  require 
the  petitioners  to  bring  a  new  proceeding.  But  obviously  the  real 
question  in  which  the  petitioners  are  interested  cannot  be 
fairly  settled  in  the  present  case.  The  only  cement  rate  witti 
which  under  ordinary  circumstances  the  petitioners  —  who  manu- 
facture and  sell  cement  in  enormous  quantities  —  are  in  the  least 
concerned,  is  the  rate  on  straight  carload  shipments  of  the  0(»n- 
modity,  and  that  rate  is  noit  involved,  except  in  the  most  indirect 
way,  in  the  present  proceeding.    Here  we  are  called  upon  to  pass 
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Upon  the  suitability  and  fairness  of  mixed  carload  rates  whioh 
were  never  intended  to  apply  to  shipmeoits  like  those  made  by 
these  petitioners,  and  which  the  petitioners  themselves  very 
frankly  say  they  would  never  avail  tbemselvea  of  if  the  Bostrai 
and  Maine  Railroad's  straight  carload  rates  were  made  reasonably 
satisfactory  to  tbetu.  It  aeeins  undeeirable  and  unnecessary  that 
an  important  question  like  this  should  be  settled  in  such  an 
indirect,  not  to  say  derloua,  manner  as  here  proposed.  We  think 
that  the  petitioners  should  raise  the  question  of  the  fairness  of 
the  existing  rates  on  strai^t  carload  shipments  by  a  direct  attack 
on  such  rates,  and  not  by  an  attack  upon  a  tariff  in  whit^,  but 
for  an  unintended  loof^ole  in  the  wording  they  would  not  have 
beoi  interested  at  all,  and  in  which  their  interest  will  entirely 
cease  as  soon  as  the  question  of  the  fairness  of  the  Boston  and 
Maine  Railroad's  straight  carload  rates  on  cement  has  been  satis- 
factorily adjusted.  A  proceeding  to  test  these  last  mentioned 
rates  has  already  been  brought,  as  we  understand  it,  before  the 
Interstate  Commerce  Commisedon,  in  relation  to  interstate  ship- 
ments of  oement  over  the  Boston  and  Maine  Bailroad ;  and  a 
similar  proceeding  as  to  intrastate  rates  oould  witti  verv-  sli^lit 
loss  of  time  be  instituted  here  if  it  were  felt  that  the  petuUiii; 
interstate  proceeding  does  not  aff<H^  petitioners  the  opportunity 
they  desire  to  get  the  entire  question  settled  upon  its  merits, 
We  feel  that  an  orderly  adjudication  of  the  question  cannot  be 
reached  in  the  presoit  proceeding,  and  that  it  is  not  our  dut\-. 
*ander  the  circumstances,  to  prevent  the  tariff  which  has  been  filed 
with  us,  limiting  the  amount  of  c«nent  which  may  be  included 
in  mixed  shifMuents  under  the  Boston  and  Maine  Railroad's  former 
tariff  No.  614  to  8,000  pounds,  from  taking  effect. 

All  concur. 
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In  the  Matter  of  the  Ocaaplaint  of  Residents  of  thb  Inoor- 
POKATBD  Village  of  Ubion,  Bkoome  Coxiwty,  against 
BiNOHAMTON  RAILWAY  CoupANT,  as  to  Faics  Chained 
between  Union  and  6inghamb»i 

Caae  No.  6551 

(Public  Service  Conunlsiioii,  Second  DiBtrict,  September  7,  1916) 

Sate  of  pctwDger  fare  between  TTnlon  and  Blnsbamton,  upon  what  baaed. 

Certain  residents  of  Union,  a  village  In  Broome  count;,  alleged  Ha* 
the  pusenger  rates  between  that  village  andtbe  cit7  of  Bingbainton  were 
unjust  and  dlscriminatury  because  higher  than  thoae  between  the  village 
of  Endicott  and  Biugliamton.  The  tickets  from  Bndicolt  are  workday 
tickets,  not  good  on  Sunday  or  legal  holidays  and  give  no  transfer 
privilqea  in  the  city  of  Bingjiauiton.  Held,  that  the  conditions  as 
between  the  two  places  were  not  at  kit  similar  and  no  discrimination  haa 
been  shown.    Complaint  dismissed. 

Hv  THE  Commission. — This  is  a  complaint  made  by  certain 
residentB  of  the  village  of  Union,  Broome  county,  N.  T.,  alleging 
that  the  fares  demanded,  charged  and  collected  by  the  Binghamton 
Railway  Ccanpany  between  the  village  of  Union  and  the  city  of 
Binghamton  are  unjust,  unreasonable  and  unjustly  diBoriminatoiy 
because  they  are  higher  than  the  faros  charged  by  said  railway 
company  to  certain  patrons  of  its  road  between  the  village  of^ 
Endicott  and  the  city  of  Binghamton.  The  complaint  was  filed 
with  the  Commission  on  May  5,  1916,  and  was  duly  answered 
by  the  railway  company  on  July  21,  1916.  Union  is  about  nine 
miles  west  of  Binghamton  and  Endicott  ia  abont  eight  miles  west 
of  Bin^iamtoii,  Endicott  being  reached  by  a  branch  line  running 
from  ihe  main  line  going  to  Union.  A  hearing  was  held  in  this 
case  at  the  court  house  in  the  city  of  Binghamton  on  August  26, 
1&16,  at  10  A.  M.  at  which  time  the  petitioners  appeared  by 
Thomas  A.  MaoClary  of  Union,  N.  Y.,  their  attorney,  and  the  rail- 
way company  was  represented  by  its  attorney,  Mr.  Thomas  J. 
Keenan  of  Curtdaa,  Keenan  &  Tuthill,  Binghamton,  N.  Y.     At 
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present  the  railway  company  charges  a  round  trip  fare  of  twenty- 
five  cents  from  the  village  of  Union  to  the  city  of  Bin^amton  with 
a  transfer  either  way  in  the  city  of  Bingharaton.  The  one  way 
fare  between  these  two  pointo  is  fifteen  c^its.  These  fares  have 
been  in  force  for  a  number  of  years.  The  ungle  trip  fare  is  based 
upon  a  ten  cent  fare  between  the  village  of  Union  and  the  village 
of  Johnson  City,  formerly  Leaterdiire,  and  a  five  cent  fare  in  the 
city  of  Binghamton  and  the  round  trip  fare  is  based  upon  a  fiitem 
cent  round  trip  far©  between  the  villages  of, Union  and  Johnson 
City,  formerly  Lesterabire,  and  a  ten  cent  round  trip  fare  Ln  the 
city  of  Binj^amton.  The  single  fare  and  round  trip  fare  be- 
tween the  village*  of  Union  and  Johnson  City,  formerly  Lester- 
shire,  were  fixed  by  an  agreement  in  the  nature  of  a  franchise 
which  was  entered  into  between  the  Binghamton,  Lesterahire  and 
Union  Kailroad  Company  and  the  village  authorities  of  Union 
on  April  22,  1895.  The  Binghamton  Railway  Company  has  suc- 
ceeded to  the  rights  and  lAligatioDB  of  the  Bin^amtoii,  T^-estershire 
■  and  Union  Railroad  Company  set  forth  in  said  agreement  On 
the  line  from  Union  to  Binghamton  the  haul  is  six  miles  from 
Union  to  the  city  line  of  Binghamton  and  three  miles  in  the  city 
of  Binghamton,  The  complainants  all^e  that  the  railroad  com- 
pany discriminates  against  them  because  it  makes  certain  com- 
mutation rates  to  employees  of  the  Endicott-Johnson  Company  and 
the  International  Time  Recording  Company  from  Binghamton  to 
Endicott  and  return.  Books  of  12  tickets  for  cme  dollar  are  issued 
by  the  railway  company  entitling  the  holder  to  ride  from  Bing- 
hamton to  Endicott  between  6 :30  and  8  a.  m.  and  to  return  to 
Binghamton  between  6  and  6 :30  p.  m.  These  tickets  are  not  good 
upon  Sundays  or  1^1  holidays  and  do  not  give  the  holder  any 
transfer  privil^ee  in  t^e  city  of  Binghamton.  The  CHnpany 
also  sells  books  of  12  tickets  good  for  use  between  Johnson  City 
and  Endicott  on  special  trains- — westbound  from  Jt^nson  City 
at  5 :35  and  6 :30  a.  m.  and  eastbound  leaving  Endicott  at  5  and 
6  p.  11.  These  are  sold  tor  sixty  cents  but  do  not  include  any 
transfer  privileges  in  the  ci^  of  Bin^amton.  It  should  be  noted 
that  dus  traffic  flows  veaterly  from  Binghamton  in  the  morning 
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and  easterly  to  Bingbamton  in  the  erening,  which  U  the  reverse 
of  the  direction  in  which  siitdi  traffic  uauall;  flows.  The  pereoiu 
using  the  tickets  first  above  menticHied,  if  thej  were  obliged  to  use 
the  oars  of  respondent  daily  to  go  to  other  points  in  the  city  of 
Binghamtan  not  reached  by  the  line  running  fn»n  Endioott  to 
BingJiamtMi,  would  have  to  pay  an  additional  fare  of  five  cents  in 
either  direction.  If  this  were  done  six  days  a  week,  the  total 
amount  paid  for  transportation  would  be  cme  dollar  and  sixty 
cents.  The  Erie  .Railroad  runs  ^>ecia]  trains  morning  and  even- 
ing between  Binghamton  and  Eudicott  to  aooconmodate  the  people 
onployed  in  the  factories  at  Eudicott  and  diarges  a  five  cent  fare 
between  tlie  two  points.  The  patrons  of  the  railroad  line  who 
travel  back  and  forth  daily  between  Unicm  and  Bin^amt^m 
claim  that  they  should  have  the  same  fare  as  the  people  working 
at  Endicott  but  living  in  Binghamton,  and  that  they  are  dis- 
criminated against  by  not  having  it.  It  appeared  at  the  hearing 
that  moat  of  the  witneeees  for  the  ounplainants  worked  near 
the  terminus  of  the  line  running  from  Union  to  Bingbamttm  and 
did  not  require  any  transfer  privileges  in  the  city  of  Binghamton. 
The  r^ular  travel  frcan  Union  begins  shortly  after  6  in  flie  morn- 
ing and  lasts  until  about  8 :30  a.  h.,  and  in  the  afternoon  it  starts 
from  Bin^amton  sometime  after  4  o'clock  and  lasts  until  ?  p.  m. 
At  moat  there  appears  to  be  about  forty  patrons  of  the  line  at 
Union  who  use  this  railway  daily  going  to  and  from  Bin^iamton. 
While  the  fourth  paragraph  of  complaint  alleged  that  the  railway 
company  charged  certain  of  its  pass^igers  between  Binghamton 
and  Endicott  seventy  cents  per  week  ior  ^i  rides  each  way  yet 
there  is  no  evidence  to  that  effect  in  the  record,  nor  does  the  tariff 
of  the  railroad  company  filed  with  this  Ccsnmissicm  show  such 
a  fare.  There  was  a  suggesticm  made  at  the  hearing  that  only 
employees  of  the  Endioo^l^tdmson  C<Hnpany  and  the  International 
Time  Recording  C<Hupany  at  Endicott  were  permitted  to  use 
the  special  tickets  in  questicxi  which  are  provided  for  by  the  tariff 
of  the  railway  ounpany.  The  railway  c(Hnpany  must,  of  course, 
under  its  tariff  sell  such  tickets  to  all  persons  who  desire  to  use 
them  pursuant  to  the  mlee  and  regulations  of  the  railway  com- 
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paiij.  It  cannot  limit  th^  use  to  the  employees  of  theee  two 
factories  only.  If  auch  a  practice  Iias  bean  in  vogue  heretofore 
the  railway  company  must  diacontimie  it.  We  are  unable  to  see 
wnere  me  railway  company  is  diaonnunating  against  the  patrons 
of  its  linee  at  Union  in  giving  the  specific  rates  herein  referred 
to  between  Binghamton  and  Endicott  The  regular  traffic  from 
Union  to  Binghamton  is  easterly  in  the  morning  and  westerly 
at  ni^t  while  the  regular  travel  for  which  special  rate*  are  given 
between  Binghamtwi  and  Endioott  flows  westerly  in  the  morning 
and  easterly  at  night.  The  o(Hiditit«is  are  not  at  all  similar.  Be- 
yond this  the  r^ular  traflSc  between  Binghamton  and  Endieott 
which  geto  tjie  benefit  of  ^e  special  rates  is  many  times  greater 
than  the  regular  travel  between  Union  and  Bin^amttm.  When 
considering  that  the  Union  passengea*  receive  transfer  privileges 
going  and  coming  in  the  city  of  Bin^amton,  if  desired,  it  is 
difficult  to  see  wherein  the  daim  of  discriminaticm  can  be  jiistified. 
Under  all  the  circumstances,  therefore,  the  Commission  is  ot  the 
<^imon  that  the  complainants  have  failed  to  Bubatantiate  tiie  claim 
that  the  fares  charged  them  by  the  railway  company  for  transpor- 
tation between  the  village  of  Union  and  the  city  of  Binghamton 
are  imjugt,  nnreosonaUe  and  unjustly  disoriniinatory;  and  it  is, 
therefore 

Ordered,  That  the  complaint  be  and  the  same  hereby  is  dis- 
missed and  the  case  closed  upon  the  reoords  of  this  Commission. 
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In  the  Matter  of  the  Claim  of  J.  Fbawk  Samvbos  and  Nellie 
Saupson,  for  Compensation  under  the  Workmen's  Ccanpeu- 
Bation  Law,  for  the  Death  of  Haybb  Sampsos,  against  The 
O'DsLL  &  Eddy  Compabt,  Employer ;  Ldubbb  Mdtuai, 
Casdaltt  InscBANOB  Company  of  New  York,  Inanrance 
Carrier 

Claim  No.  6SS69 

(Decided  iSay  S,  19I9) 

Injnriei  leccivcd  iy  Hayei  Sampaon,  reanltliiK  In  hia  death,  while  emploTCd 
u  a  Uboiei  by  the  O'Dell  ft  Eddy  Company. 

On  January  20,  IBIS,  Hayes  Sunpson,  while  employed  aa  a  laborer  at 
the  lumber  mill  of  the  ODetl  &  Eddy  Company,  a  corporation  at  Arcade, 
N.  Y.,  was,  with  other  laborers,  filling  a  boiling  vat  with  togs,  when  he 
accidentally  fell  into  the  vat,  thereby  being  aererely  scalded.  At  the 
time  of  the  injuiy  the  deceased  was  BiifTering  with  diabetes,  which  waa 
made  acut«  by  the  scalding  and  thereby  led  to  his  death  on  January  30, 
1916.  His  average  wage  wa«  the  sum  of  one  dollar  and  seventy-five  centa 
per  day.    An  award  wb.8  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Induatrial  Corn- 


John  Knight,  attorney  for  claimanta. 

J.  K.  Young,  attorney  for  employer  and  insurance  carrier. 

Bt  the  CoMHiasioiT. —  All  the  eridenoe  .submitted  before  the 
Commission  having  been  heard  and  duly  oonsidered,  the  C(Hnmi»- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award 
SB  follows: 

On  Jsnuary  28,  1915,  the  day  when  Hayes  Sampson  received 

the  injury  which  resulted  in  hia  death,  he  resided  at  Yorkshire^ 

N.  Y.,  and  was  employed  as  a  common  laborer  in  the  lumber  miU 
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of  the  O'Dell  &  Eddy  Company,  a  corporation  engaged  in  the 
bnBinees  of  operating  a  lumber  mill  and  the  manuf  actuie  of  last 
blocks  and  box  shocks,  with  a  plant  at  Arcade,  N.  T.,  and  an  office 
at  Chaffee,  Erie  county,  N.  Y. 

On  said  date  while  Hayes  Sampson  was  working  for  his  em- 
ployer at  his  employer's  plant  and  was  engaged  with  two  other 
laborers  in  filling  a  boiling  vat  (water)  with  logs,  he  accidaitally 
fell  into  the  Tat,  thereby  severely  scalding  both  legs  (with  the 
exception  of  the  feet)  to  above  the  knees,  and  his  left  arm  to  above 
the  elbow,  and  he  died  on  January  30,  1915.  At  the  time  of 
this  injury  Hayes  Sampson  was  suffering  with  sugar  diabetes 
which  was  nnknown  to  him  or  to  anyone  elsey  and  this  condition 
became  acute  by  reason  of  the  injuries,  thereby  causing  his  death. 

Hayes  Sampson  lived  with  his  parents  at  Yorkshire,  N.  Y.,  and 
was  making  $1,75  per  day  as  a  laborer  in  the  lumber  mill  where 
he  had  been  working  since  June,  1915.  He  was  accustomed  to 
give  his  mother  an  average  of  $4  per  week  towards  her  support 
and  towards  the  family  fund,  and  had  on  various  occasions  bought 
cord  wood,  coal,  groceries  and  pork  for  the  family  table  and 
clothes  for  a  younger  sister  and  for  his  mother,  said  purchases 
being  made  of  his  own  money.  His  contributions  to  his  mother 
in  money  vete  used  for  the  purpose  of  paying  grocery  bills. 
Nellie  Sampson,  the  mother  of  Hayes  Sampson,  was  partially 
dependent  upon  Hayes  Sampson  for  support  at  the  time  of  the 
accident  to  Hayes  Sampson.  J.  Frank  Sampson  was  the  father 
of  Hayes  Sampson  and  at  the  time  of  the  accident  was  about  fifty- 
six  years  of  age.  He  was  employed  as  a  mail  clerk  on  a  railroad 
at  a  salary  of  $1,800  per  year.  Owing  to  sickness  which  ap- 
peared regularly  every  year  in  the  form  of  hay  fever  and  asthma 
he  lost  sufficient  time  to  reduce  his  earnings  to  between  $900  and 
$1,000  per  year  as  a  regular  thing.  He  owned  the  house  he  lived 
in  which  was  worth  about  $2,500.  There  was  a  mortgage  on  the 
same  to  the  amount  of  $1,300  and  he  had  debts  in  the  amount  of 
$1,304  outside  of  the  said  mortgage.  J.  Frank  Sampson  was  not 
dependent  upon  Hayes  Sampson  at  the  time  of  the  accident  to 
Hayes  Sampson. 
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The  iverage  weekly  wage  of  Hayes  Sampson  was  the  HUm  of  ten 
dollars  and  ten  cents. 

Due  notice  of  accidental  injury  waa  given  to  the  employpr. 
Notice  of  death  was  given  to  the  employer  more  than  tiiirty  days 
after  the  death  of  Hayes  Sampson,  namely,  on  March  4,  1915,  but 
the  failure  to  give  notice  of  death  to  the  employer  has  not  preju- 
diced the  employer. 

Award  of  compensation  is  hereby  made  against  the  O'Dell  & 
Eddy  Company,  employer,  and  Lumber  Mutual  Casualty  Insur- 
ance Company,  insumnce  carrier,  to  Nellie  Sampson,  dependrait 
mother  of  Hayes  Sampson,  deceased  employee,  at  t^e  rate  of 
$1.51  weekly  during  dependency;  and  to  \V.  S.  Davis,  under- 
taker, in  the  nun  of  $100  for  the  funeral  OEpenses  of  Hayee  Samp- 
eon,  deceased. 

The  claim  of  J.  Frank  Sampson  against  the  O'Dell  &  Eddy 
Company,  employer,  and  Lumber  Mutual  Casualty  Insurance 
Cwnpany  of  New  York,  insurance  carrier,  is  hereby  denied  on 
the  ground  that  J.  Frank  Sampson  was  not  dependent  upon 
Hayes  Sampstm  at  the  time  of  the  aooident  which  resulted  in 
the  death  of  Hayes  Sampson. 

The  claim  made  by  J.  Frank  Sampscm,  being  based  upon  his 
obligati<Hi  to  support  Neillie  Sampson  who  in  turn  was  partially 
supported  by  Hayes  Sampson,  is  hereby  declared  to  be  a  claim  for 
compensation  made  by  Nellie  Sampson  through  J.  Frank  Samp- 
son, her  agent 

The  failnre  of  the  claimants  herein  to  give  the  emjdoyer  a 
notice  of  the  death  o£  Hayes  Sampson  within  thirty  days  from 
the  death  of  H-ayes  Siimpson  is  hereby  excused  mi  the  ground  that 
such  failure  has  not  prerjudioed  the  employer. 
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In  the  Matter  of  the  Claim  of  Frank  J.  Lihdsat,  for  Compen- 
sation Under  the  Workmen's  Compensation  Law,  against 
Jaubs  Gauaohbb,  Employer ;  Lobdoh  Quabantsb  abd 
AooiDBNT  CoHFANT,  Ltd.,  lusoranoe  Carrier 

Oaim  No.  45131 

(Dectd«d  Mny  18,  1916) 

lajtuln  iM«iTad  by  Prank  J.  Llndaay  wlill«  omployed  as  a  teamster  by  Jaioes 
Gftllai^i  at  FotMtpoTt,  H.  T. 

On  Norember  IS,  191fi,  Frank  J.  Lindsay,  while  employed  at  Forestport, 
K.  Y.,  1^  Junes  Qallagher  in  the  lumbering  buBineSB,  wai  aaleep  at  the 
lumber  camp  ol  his  employer  and  was  awakened  by  noises  in  the  boTM 
bam.  He  pot  hla  ahoea  on  without  lacing  and  went  to  the  bam  and 
while  returning  tripped  over  one  of  hia  loose  ahoe  laces  and  fell  against 
an  axe  severing  an  artery.  Shortly  after  tiie  accident,  while  going  to 
the  office  of  hia  physieian  he  fell  on  the  ice  and  Tcopened  the  cut  whicti 
became  infected  and  blood  poisoning  set  in.  An  operation  waa  naceasary 
but  wai  not  snoceeaful  and  he  has  loat  the  uaa  ol  the  loft  hand.  His 
average  weekly  wage  was  the  anm  of  eleven  dollara  and  twenty-eight  eenta. 
An  award  was  mad*. 

Kobert  W.  Bonynge,  C%ief  Counsel  to  State  Industrial  Com- 
miesion. 

William  Butler,  attorney  for  employer  and  insurance  carrier. 

Bt  the  Commissioit. — All  the  evidence  enbmitted  before  the 
CommiBsioD  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award  ae 
follows : 

On  November  16,  1915,  the  day  when  Frank  J.  Lindsay 
received  hia  injuries,  he  resided  at  Foreatport,  N.  T.,  and  was 
employed  as  a  teamster  by  James  Gallagher  who  was  engaged  in 
the  business  of  lumbering  at  Forestport,  N.  Y.  Frank  J.  Lind- 
say lived  at  the  logging  camp  in  the  woods. 
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On  said  date  while  Frank  J.  Lindaaj  was  asleep  at  tlte  said 
camp  and  at  about  midnight  he  heard  a  noise  among  the  horses  in 
the  bam  near  the  eamp  and  went  out  to  see  what  was  the  matter. 
He  put  on  his  shoes  without  lacing  them  and  while  returning 
from  the  ham  be  tripped  over  one  of  his  loose  shoe  lacee,  and  fell 
against  an  axe  which  was  lying  on  the  ground,  thereby  receiving 
an  incised  wound  about  two  and  one-balf  inches  long  in  the  left 
forearm  about  four  inches  above  the  wrist,  severing  the  radial 
artery  and  producing  a  severe  hemmorhage.  The  next  day 
Frank  J.  Lindsay  left  the  camp  and  went  to  reside  with  his  uncle 
at  Forestport^  N.  T.,  and  could  work  no  more  by  reason  of  his 
said  injuiiea.  He  went  to  his  uncle's  house  to  be  near  a  doctor. 
About  eight  days  after  the  said  accident  while  he  was  leaving  the 
house  to  go  to  the  doctor's  office,  he  slipped  on  some  ice  on  the 
steps  of  the  bouse  and  fell  on  his  left  wrist  which  up  to  that  time 
had  been  making  a  satisfactory  recovery ;  but  the  fall  on  his  wrist 
reopened  the  wound  and  thereafter  the  wound  became  infected 
and  blood  poisoning  set  in,  involving  the  whole  forearm  and  hand 
and  a  sloughing  off  of  the  tendons  commenced.  An  operation 
was  performed  for  the  purpose  of  removing  the  diseased  tendons 
and  of  lengthening  the  remaining  portion  of  the  tendons  so  that 
some  use  of  the  hand  could  be  restored,  but  the  operation  was 
unsuceeesful  and  Lindsay  did  not  succeed  in  recovering  the  power 
to  flex  the  tendons  of  that  hand  and  has  permanently  lost  the  use 
of  the  left  hand. 

The  average  weekly  wage  of  Frank  J.  Lindsay  was  the  sum  of 
eleven  dollars  and  twenty-eight  cents. 

Award  of  compensation  is  hereby  made  against  James  Gal- 
lagher, employer,  and  London  Guarantee  and  Accident  Company, 
Limited,  insurance  carrier,  to  Frank  J.  Lindsay,  injured 
empl(^ee,  at  the  rate  of  seven  dollars  and  fifty-two  cents  weekly 
for  a  period  of  244  weeks  from  November  16,  1916,  for  the 
equivalent  of  the  loss  of  the  left  hand. 


D.qit.zeaOvGoOt^lc 


TssTA  V.  Btnuta  Oo. 


StftU  Indiutrinl  Commiuion 


In  the  Matter  of  the  Claim  of  Nazzabeno  Testa,  for  Compenfla- 
tion  Under  the  Workmen's  CompenBation  Law,  against  W.  J. 
BuBHS  CoMPAHY,  Employer ;  London  and  Lanoaahieb  Ihdbu- 
iriTT  CIoMFAKY  OF  Amerioa,  Insurance  Carrier 

Claim  No.  16721 

(Decided  M»t  IS.  191S) 

iBJnriea  i«ceiTed  by  Haoamio  TaaU  while  employed  ■■  a  Uboiei  by  W.  J, 
Bunu  Compaay  At  SyiBCue,  H.  T. 

On  September  23,  tSlG,  white  NuuTeno  Te«tti  wm  employed  u  A 
laborer  by  W.  J.  Burne  CompAny  At  Sjnxaiae,  N.  Y.,  he  wee  engaged 
with  other  men  in  lifting  a  concrete  lorm  trom  the  concrete,  when  aome 
of  the  men  let  the  other  end  of  the  fonn  drop.  The  form  etrudc  him  in 
the  groin,  inflicting  a  small  wound;  eubaequently  a  tubercular  intectim 
reaulted  from  the  wound,  disabling  him  from  working  from  the  date  of 
the  accident  to  May  11,  1916,  and  on  that  deU  lie  waa  etill  disabled. 
His  average  weekly  wage  waa  the  anm  of  thirteen  dollars  and  d^ty-flve 
cente.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
ComnuBsioiL 

Hitchcock  &  Murphy,  attorneys  for  employer  and  insurance 
carrier. 

William  J.  McClusky,  attorney  for  claimant. 

Bt  thb  C0UMI88ION. — All  the  evidence  eubmitted  before  the 
CommissioD  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  September  23,  1915,  the  day  when  Nazzareno  Testa 
received  his  injuria,  he  resided  at  506  Burnett  avenue,  Syracuse, 
N.  T.,  and  was  employed  as  a  laborer  by  W.  J.  Bums  Company 
who  were  engaged  in  the  general  contracting  business,  with  an 
oflSce  at  Syracuse,  N.  T.     At  the  time  of  the  accident  W.  J. 
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Bams  Company  were  performing  some  eonatruction  woA  on 
West  Marcellus  street,  SyracTise,  N.  Y.,  and  Nazzareno  Testa  wan 
employed  as  a  laborer  on  that  job. 

On  said  date  while  Testa  was  working  for  his  employer  at  the 
said  place  where  some  ccmstmction  work  was  being  done,  he  and 
some  fellow  laborers  were  engaged  in  lifting  a  concrete  form  from 
the  concrete  work  and  the  men  at  the  oppoaite  end  of  the  form 
came  in  contact  with  a  pile  of  crushed  stone  and  let  the  end  of 
the  form  drop.  Testa  with  other  men  tried  to  hold  the  form  and 
it  struck  him  in  the  right  groin,  and  he  receired  a  amall  punctured 
wound  in  the  groin  from  the  nail  which  was  on  the  end  of  the 
wood^  form.  He  worked  three  or  four  days  after  the  accident 
and  thm  was  laid  up  and  was  sick  and  unable  to  work  any  more. 
On  October  eighth  a  doctor  was  called  in  and  he  found  Testa  with 
swollen  glands  in  the  right  groin.  Teeta  bad  rec^ved  a  tubei^ 
cular  infection  from  the  nail,  which  infection  had  spread,  inTolv- 
ing  his  right  hip  and  thigh.  Testa  was  thereby  disabled  from 
working  from  the  date  of  the  accident  to  May  11,  1916,  a  period 
of  thirty-three  weeks,  and  on  that  date  was  still  disabled. 

The  average  weekly  wage  of  Nazzareno  Testa  was  the  sum  of 
thirteen  dollars  and  eighty-five  cents. 

Nazzareno  Teata  failed  to  give  written  notice  of  his  injury  to 
his  employer  within  ten  days  of  the  said  accident  hut  hia  failure 
to  do  so  has  not  prejudiced  the  employer. 

Award  of  compensation  is  hereby  made  against  W.  J.  Bnms 
Company,  employer,  and  London  and  Lancashire  Indemnity 
Company  of  America,  insurajice  carrier,  to  Nazzareno  Teata, 
injured  employee,  at  the  rate  of  nine  dollars  and  twenty-three 
cents  weekly  for  a  period  of  thirty-one  weeks  from  October  7, 
1915  to  May  11,  1916;  and  this  claim  is  hereby  continued  for 
further  hearing;  and  William  J,  McCluaky,  attorney  for  claim- 
ant, is  hereby  allowed  the  sum  of  fifty  dollars  for  his  legal  ser- 
vices herein,  said  sum  to  be  a  lien  against  the  amount  due  for 
compensation  hereunder. 
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Id  the  Matter  of  the  Claim  of  Mabt  Qabtitxb  and  Minor  Chil- 
dren, for  Compensation  Under  the  Workmen's  Compensation 
Law  for  the  Death  of  Hisicuan  Gabtneb,  against  New  Yobk 
Daisy  Pkoduoe  Oompabt,  Employer;  London  and  Lahoa- 
STTTBB  Ihuemnitt  Compaht,  Insurajice  Carrier 

Claim  No.  818 

(I>Mided  Ha;  23,  1016) 

InliiiiM  nMtnd  b;  Beraun  Qtrtnat,  lesnltlng  In  Ui  deatli,  while  mnplarca 
by  Mew  Tnik  DAiiy  Produce  Compuiy  u  a  ftttrer  of  «  milk  wagon. 

On  February  6,  1Q16,  llerman  Qaitner,  while  employed  ae  a  driver  of  a 
milk  wagon  by  New  York  Dairy  Produce  Company,  a  oorporation,  in  Uie 
borough  of  Brooklyn,  city  of  New  York,  was  delivering  milk  in  Long 
Island  City,  when  he  ilipped  on  the  pavement  while  handling  a  thirty- 
quart  milk  can,  resulting  in  an  old  hernia  becoming  strangulated.  As 
operation  was  performed,  but  peritonitis  aot  in  and  he  died  the  following 
month.  His  average  weekly  wage  waa  the  sum  of  fifteen  dollars.  An 
award  waa  made. 

Robert  W.  Bonynge,  Chief  Oonnael  to  State  ladiutrial 
Commission. 

Wing  &  Win^  attorneys  for  ranployer  and  insurance  carrier. 

Bt  thx  Cohhission. —  AU  the  evidence  submitted  before  tlte 
Commission  having  been  beard  and  duly  considered,  the  Commia- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
t'ollows : 

On  February  8,  1916,  the  day  when  Herman  Gartner  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  31  Purvis 
street.  Long  Island  City,  and  was  employed  as  a  driver  of  a  milk 
wagon  by  New  York  Daily  Produce  Company,  a  corporation 
engaged  in  the  businees  of  selling  dairy  products,  with  a  place  of 
business  at  688  Oakland  street,  borough  of  Brooklyn,  city  of  Kew 
York 
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On  said  date  while  Herman  Gartner  was  driving  his  wnployer'B 
wagon  and  was  engaged  in  making  a  delivery  of  a  thirty-quart 
milk  can  from  the  wagon  to  a  customer  at  East  avenue  and 
Seventli  street,  Long  Island  City,  he  slipped  on  the  pavement  and 
thereby  received  a  strain  in  his  left  groin.  He  continued  work- 
ing until  February  26,  1916,  at  which  time  he  reported  to  his 
employer  that  he  had  a  hernia  and  had  to  go  to  the  hospital  to  be 
operated  upon.  He  went  to  the  hospital  and  it  was  found  that 
he  had  a  hernia  of  long  standing  which  had  become  a^ravated 
and  strangulated  hy  the  strain  and  he  was  operated  npon,  and 
after  the  operation  a  general  peritonitis  set  in  consequent  upon 
the  inflammation  caused  by  the  hernia.  He  was  operated  upon  a 
second  time  a  few  days  later  but  the  operation  was  not  anccessful 
and  he  died  of  peritonitis  on  March  6,  1916. 

The  average  weekly  wage  of  Herman  Gartner  was  the  sum  of 
diirteen  dollars  and  two  cents. 

Herman  Gartner  left  him  surviving;  his  widow,  Mary  Gartner, 
aged  twenty-six  years,  his  daughter,  Rose  Anna  Gartner,  aged  two 
years,  and  his  daughter,  Florence  Gartner,  aged  one  year,  the 
claimants  herein,  and  no  other  child  or  children  under  the  sge  of 
eighteen  years. 

Award  of  compensation  is  hereby  made  against  New  York 
Dairy  Produce  Company,  wnployer,  and  London  and  Lancashire 
Indemnity  Company,  insurace  carrier,  to  the  widow  and  children 
of  Herman  Gartner,  deceased  employee,  as  follows:  to  Mary 
Gartner,  widow,  aged  twenty-six  years,  at  the  rate  of  four  dollars 
and  fif^  cents  weekly  durihg  widowhood,  with  two  years'  com- 
pensation in  one  sum  upon  remarriage;  and  to  Rose  Anna  Gartneir, 
daughter,  aged  two  years;  and  to  Florence  Gartner,  daughter, 
aged  one  year,  at  the  rate  of  one  dollar  and  fifty  cents  each, 
weekly,  until  they  shall  respectively  arrive  at  the  age  of  eighteen 
years;  and  to  Mary  Gartner  in  the  sum  of  one  hundred  dollars 
on  account  of  the  money  expended  by  her  in  the  matter  of  the 
funeral  and  burial  of  Herman  Gartner,  deceased. 
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In  the  Matter  of  the  Claim  of  Kildbsd  Dodd,  Widow,  for  Oom- 
peoBation  Under  the  Workmen's  CompenBation  Law,  for  the 
Death  of  Jahss  H.  Dodd,  Jb.,  against  Lahcashisb  Cobpoba- 
TioH,  Employer;  Zubioh  Getiekai.  Aocident  abd  Liabiutt 
IiTBTrKABOB  CoBPOBATiON,  loBurance  Carrier 

Claim  No.  772 

(Decided  May  23,  1016) 

Injuiea  iwelTed  by  Jamea  H.  Dodd,  Jr.,  teanltlng  In  bit  death,  wtaUa  employed 
•1  a  geneial  lepaiiiiiAD  and  euKiiicet  by  Lancathlre  CoiporatieiL 

On  FebnMJtj  1,  IQIS,  James  H.  Dodd,  Jr.,  while  employed  ai  an  engi- 
neer and  general  repairman  by  lAncashire  Corporation,  k  eorporation  in 
the  borough  of  Manhattan,  city  ol  New  York,  waa  called  upoa  to  open  an 
apartment  window  which  bad  become  aet  by  reason  of  the  drying  of  a 
new  coat  of  paint;  be  opened  the  window  and  the  window  suddenly  fell 
Tipon  him  and  knocked  him  out  an  the  street,  canaing  severe  fractures, 
resulting  in  hia  de*tb  from  pneumonia  on  February  7,  191S.  His  average 
weekly  wage  waa  the  sum  of  twenty-three  dollar*  and  eight  oenta.  Award 
denied. 

Bobert  W.  Bcmynge,  Chief  Counsel  to  State  Industrial 
CommiBsion. 

Jeremiah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

Wise  &  Ottenberg,  attorneys  for  claimant. 

Bt  thb  C0MMIH810N. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  decision,  as 
foUowa; 

On  February  1,  1916,  the  day  when  James  H.  Dodd,  Jr., 
received  his  injuries  which  resulted  in  his  death,  he  resided  at 
353  West  Eighty-fifth  street,  borough  of  Manhattan,  city  of  New 
York.  He  was  the  engineer  in  charge  of  an  apartment  house  at 
that  address  and  his  duties  were  to  take  care  of  elevators, 
machinery  and  pumps,  and  to  operate  the  boilers  and  to  do  the 
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repair  to  the  electric  light  equipment,  and  also  to  act  u  bancfy 
man  about  the  place. 

On  said  date  while  James  H.  Dodd,  Jr.,  was  working  for  his 
employer  at  the  said  premisex  he  was  called  upon  b;  a  t^ant  of 
the  second  story  front  apartment  to  open  a  window  which  had 
been  stuck  by  reason  of  having  been  recently  painted  and  by  rea- 
son of  the  drying  of  the  paint  He  succeeded  in  opening  the 
window  and  the  window  suddenly  fell  upon  him  and  knocked  him 
out  OS  to  the  street,  causing  a  fracture  of  the  left  femnr  and  a 
compound  fracture  of  the  mandible,  end  was  taken  to  the  hospital 
where  in  consequence  of  his  injuries  he  developed  lobar  pneu- 
monia and  died  on  February  7,  1916. 

The  average  weddy  wage  of  James  H.  Dodd,  Jr.,  was  the  sum 
of  twenty-three  dollars  and  eight  cents. 

The  claim  of  Mildred  Dodd  against  Lancashire  Corporation, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  insurance  carrier,  for  compensation  for  the  death  of 
James  H.  Dodd,  Jr.,  deceased  employee,  is  hereby  denied  on  the 
ground  that  James  H.  Dodd,  Jr.,  did  not  oome  to  his  death  by 
reason  of  any  accidental  injury  arising  out  of  and  in  the  course 
of  any  employment  designated  to  be  hazardous  in  section  2  of  the 
Workmen's  Compensation  Law. 


In  the  Matter  of  the  Claim  of  Ratuoitd  Dai.b,  for  Compensa- 
tion Under  the  Workmen's  Compensation  Law,  againat  Huai. 
CowsTBTJOTiOH  CoMPANT,  Employer;  Oasualtt  CoiCFAinr 
OF  Amxbioa,  Insurance  Carrier 

Claim  No.  1730B 
(Decided  tUf  H,  1916) 

InjntiM  recelvefl  hj  Saynumd  D«k  wUle  in  tlw  g«ii«ial  employ  «t  SMmoa 
Llppert  aa  ■  driver  of  a  wagoii,  and  niider  an  anaasement  between  Ma 
em^oyet  and  the  Bual  Conatnictlon  Company  to  bant  uad  f  oi  and  under 
the  direction  of  the  conetmction  company. 

On  December  13,  1916,  Raymond  Dale,  wUle  in  the  general  employ  of 
Seamon  Llppert,  a*  a  wagon  drirer,  waa  under  an  arrangement  between 
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Llppwt  mad  certain  mibcantractorH  of  the  uid  conitructlon  eonipanjr, 
leased  out  together  with  his  team  to  the  corporation.  The  preatdent  of 
the  corporation  was  one  Huntley  and  the  foremau  wae  one  McOorry; 
these  tiro  had  also  a  parluerahip  known  as  Huntle;  t  HcQorry,  who 
had  taken  on  a  contract  with  the  Hual  Construction  Company  to  fumtih 
teams  for  hauling  Mnd.  Kot  having  sufGcient  teams,  they  secured,  under 
an  agreement,  teams  from  one  Oarrity.  Garrity  secured  one  of  Lippert's 
teams,  of  which  team  the  said  Raymond  Dale  was  the  driTer,  hut  while 
at  work  Dale  was  under  the  control  and  direction  at  the  Hual  Construc- 
tioB  Company.  While  so  employed  Dale  was  returning  from  where  he 
had  unloaded  the  dirt,  and  was  driving  along  a  highway  in  BuITbIo  when 
hia  horses  ran  away,  throwing  him  from  the  wagon  and  inflicting  Mvare 
injuries.  His  average  weekly  wage  was  the  sum  of  devHi  dollan  and 
fll^-fonr  cents.    An  award  was  made. 

Robert  W.  Bonynge^  Chief  Counsel  to  State  Industrial 
Commission. 

R  T.  Summers,  attorney  for  Seamon  Lippert  and  Bame; 
Lippert, 

Chaunce^  J,  Hamlin,  attomer^  for  claimant. 

F.  S.  Anderson,  attorney  for  Hual  Construction  Company. 

F.  B.  Griffith,  attorney  for  Huntl^  &  McCktrry. 

Thomas  K.  Ouy,  attorney  for  insurance  carrier. 

Bt  the  Commission, — All  the  evidence  submitted  before  the 
CanunisBion  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  ^N'ovember  13,  1915,  the  day  when  Raymond  Dale  received 
his  injuries,  he  resided  at  383  Riley  street,  Buffalo,  N.  T.,  and 
was  in  the  general  employ  of  Seamon  Lippert  as  a  driver  of  a 
wagon.  His  wages  were  one  dollar  per  day  and  board  and  lodg- 
ing, the  equivalent  of  twelve  dollars  per  week.  Hual  Construc- 
tion Company,  a  domestic  corporation,  was  engaged  in  some  con- 
struction work  in  Buffalo  at  Genesee  and  Doat  streets,  Buffalo, 
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N.  Y.,  and  required  teams  for  the  lumling  of  aand.  The  preai- 
dect  of  the  corporation  was  Walter  H.  Hontle^  and  one  of  the 
foremen  wae  one  McGktrry.  Huntley  and  McGorry  had  a  partner- 
ship mider  the  firm  name  of  Hvntler^  &  McGorry  whose  bnsinesB 
was  the  fumiahing  of  teams  for  hauling,  and  they  had  a  contract 
with  the  Hual  Construction  Company  to  furnish  to  that  cwnpany 
the  teams  for  the  hauling  of  sand  at  six  dollars  a  day  per  team. 
As  they  did  not  have  enough  teams,  they  secured  additional  teams 
of  one  Garrity,  ftleo  in  the  teaming  business  in  Buffalo,  N.  Y.,  for 
which  Garrity  received  from  Huntley  &  McGorry  six  dollars  a 
day  per  team.  As  Garrity  did  not  have  enough  teams,  he  secured 
additional  teams  of  Seamon  Lippert,  for  which  Lippert  received 
from  Garrity  six  dollars  a  day  per  team,  and  Baymond  Dale  was 
the  driver  of  one  of  the  last  mentioned  teams.  At  all  times  dur- 
ing the  day  while  hauling  sand,  Bale  was  under  the  control  and 
direction  of  one  Clockenberg,  a  foreman  of  the  Hual  Constnic- 
tion  Company,  but  said  foreman  had  no  authority  to  discharge 
Raymond  Dale.  Raymond  Dale  was  in  the  special  employ  of 
Hual  Construction  Company  on  said  date. 

On  said  date  while  Raymond  Dale  was  working  for  his 
employer,  and  after  he  had  taken  some  dirt  from  the  construetiou 
work  to  a  dump  and  there  deposited  the  same,  and  while  he  was 
returning  to  the  place  of  said  construction  work  and  driving  along 
a  public  street  in  the  city  of  Buffalo,  his  horses  became  frightened 
at  a  passing  train  and  ran  away,  and  Raymond  Dale  was  thereby 
thrown  frcan  his  wagon,  thereby  receiving  lacerations  of  the  scalp, 
a  compotmd  dislocation  of  the  right  ankle  and  extensive  lacera- 
tions of  the  dorsum  of  the  right  foot  and  a  rupture  of  two  tendons 
of  that  foot,  by  reason  of  which  injuries  Raymond  Dale  was  dis- 
abled for  a  period  of  twentA.'-four  weeks,  namely,  from  the  date 
of  the  accident  to  April  29.  1916,  and  on  that  date  was  still 
disabled. 

The  average  weekly  wage  of  Raymond  Dale  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

Award  of  compensation  is  hereby  made  against  Hual  Construc- 
tion Company,   employer,   and   Casualty   Company  of  America, 
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insurance  carrier,  to  KaTinond  Dale,  injured  employee,  at  the 
rate  of  eeven  dollars  Hud  sixty-nine  cents  weekl;  for  a  period  of 
twenty-two  weeka  from  Kovember  27,  1916,  to  April  29,  1916,  and 
this  claim  is  hereby  continued  for  farther  hearing. 


In  the  Matter  of  the  Claim  of  Ab&ahaic  Datb,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  S.  Tkimubs 
&  Sons,  Inc.,  Employer;  Mtsx  Lite  iKauKANOx  Coufant, 
Insurance  Carrier 

Claim  No.  28367 

(Decided  Maj  26,  1916) 

Injniiea  recefved  by  Aliialiain  Daya  while  employtd  aa  a  drini's  lulpM  liy 
S.  Tiinunei  &  Sons,  Inc.,  a  coipoiation  BUKaxed  in  seUinE  coal  at  retaiL 

On  February  15,  1916,  AbrahaJn  Days,  while  employed  by  S.  Trinunei 
ft  Sods,  Inc.,  aa  a  driver's  helper  in  delivering  coal  by  wagon,  waa  pnttlog 
coal  Into  B  cellar,  when  all  the  fingera  of  both  of  his  hands  and  all  of  hii 
toes  of  both  feet  became  froet-bitten.  Ulcers  developed  and  parts  of  hla 
Angers  were  ainputat«d.  His  average  wedcly  wage  was  the  aum  of  elevm 
dollara  and  fifty-four  cents.    An  award  was  made. 

Robert  W,  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

T.  C.  Jones,  attorney  for  insurance  carrier. 

By  the  CoMMiSBioH.- — All  the  evidence  submitted  before  the 
Commiaaion  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  February  16,  1916,  the  day  when  Abraham  Days  received 
his  injuries,  he  resided  at  41  East  One  Hundred  and  Thirty-third 
street,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  driver's  helper  by  S,  Trimmer  &  Sons,  Inc.,  a  cor- 
poration engaged  in  the  business  of  selling  coal  at  retail  and 
delivering  the  same  by  means  of  wagons. 
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On  said  date  while  Abraham  Days  was  working  for  his 
employer  and  was  engaged  in  delivering  coal  into  a  cellar  ut  No. 
2925  Third  avenue,  borough  of  Manhattan,  city  »f  New  York, 
all  the  fingera  of  both  of  his  hands  and  all  the  toes  of  both  feet 
became  frost  bitten.  The  day  was  an  unmnaUy  cold  day  with  a 
range  of  temperature  of  from  two  degrees  to  twenty-eight  degrees 
Fahrenheit  and  was  the  second  coldest  day  of  the  montii  of  Febru- 
ary, 1916.  Abraham  Days  started  to  work  at  abont  6.30  that 
morning  and  quit  work  at  2.30  r.  m.,  and  went  back  to  the  stable 
with  the  team  and  helped  to  unhitch  the  same  as  best  he  could, 
and  then  went  borne  and  secured  the  services  of  a  doctor.  The 
coal  which  he  was  handling  was  wet  and  he  had  on  only  a  pair 
of  ten-cent  gloves  to  protect  his  hands.  Ulceps  developed  on  the 
third  and  fourth  fingers  of  his  left  hand  and  the  third  and  fourth 
fingers  of  the  right  hand,  and  the  first  and  second  phalanges  of 
his  right  index  and  second  fingers  were  amputated.  By  reason  of 
the  injuries  to  the  third  and  fourth  fingers  of  the  left  hand  and 
the  third  and  fourth  fingers  of  the  right  band,  Abraham  Days 
would  have  been  disabled  from  working  for  a  period  of  twelve 
weeks  from  the  date  of  the  accideoit,  irrespective  of  the  injuries 
to  and  amputation  of  the  two  phalanges  of  the  first  and  second 
fingers  of  the  right  hand. 

The  average  weekly  wage  of  Abraham  Days  was  the  sum  of 
eleven  dollars  and  fifty-four  cents. 

Award  of  compensation  is  hereby  made  against  S.  Trimmer  & 
Sons,  Inc.,  employer,  and  .(Etna  Life  Insurance  Company,  insure 
ance  carrier,  to  Abraham  Days,  injured  employee,  at  the  rate  of 
seven  dollars  and  sixty-nine  cents  weekly  for  a  period  of  ten 
weeks  from  February  29,  1916,  to  May  8,  1916,  for  the  disability 
occasioned  by  the  injuries  to  the  third  and  fourth  fingers  of  the 
right  and  left  hands,  and  for  the  further  and  suhaequMit  period 
of  forty-six  weeks  for  the  Iob.9  of  the  right  index  finger,  and  for 
the  further  and  subsequent  period  of  thirty  weeks  for  the  loss  of 
the  right  second  finger. 
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In  the  Matter  of  the  Claim  of  John  Fobsxt,  for  Compensation 
uader  the  Workmen's  Compenaation  Law,  against  Sikes  Chaib 
CoMPAHT,  Employer;  Amebican  Mutdal  Coufeksation 
iHBiTBAnox  CoHPANT,  loBuraoce  Carrier 

Claim  No.  16679 
(Decided  Hky  2B.  1916) 

Injmlu  nceivtd  liy  John  ForMy  while  ttoflayti  u  >  abttloiMry  «BgliiMr  by 
SlkM  Chaii  Company  iX  BvfEalo,  V.  Y. 

On  jADuary  18,  1910,  John  Foroej,  nbile  employed  fts  ft  atationary 
engineer  by  the  Sikea  Chair  Company,  a  corporation  engaged  in  manu- 
faetnring  chairs  in  the  city  of  Buffalo,  N.  Y.,  vaa  at  work  on  a  atationary 
wgine,  when  his  right  hand  was  caught  in  the  drive  wheel  of  the  engine, 
resulting  in  the  loss  of  the  index  flnger  of  the  right  hand.  His  average 
weekly  wage  wae  the  sum  of  fourteen  dollars  and  flfty-nine  cents.  An 
award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Induatrial 
CkimmiBsion. 

Jereoniah  F.  Connor,  attorney  for  employer  and  insurance 
carrier. 

Bt  the  Commission. — All  the  evidence  submitted  before  the 
Commisaion  having  been  heard  and  duly  considered,  the  Com- 
mission  makes  its  coBcluaions  of  fact,  ruling  of  law,  and  award, 
as  follows; 

On  January  18,  1916,  the  day  when  John  Foreey  received  his 
injuries,  he  reeided  at  539  Perry  street,  Buffalo,  K.  Y.,  and  was 
employed  as  a  stationary  engineer  by  Sikes  Chair  Company  which 
company  was  engaged  in  the  businesa  of  manufacturing  chairs, 
with  a  plant  and  place  of  businesa  at  500  Clinton  street,  Buffalo, 
N.  T. 

On  said  date  while  John  Foraej  waa  working  for  his  employer 
at  his  employer's  plant  and  while  he  waa  working  on  a  Btationary 
engine,  he  accidentally  caught  the  first  finger  of  his  right  hand 
in  the  drive  wheel  of  the  engine,  causing  lacerations  of  tbe  inde;; 
finger  of  the  right  hand  and  a  fracture  thereof,  resulting  in  a 
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peirmanent  stiffnesB  and  ankylosia  of  the  first  joint  of  that  finger 
and  the  oouseqaent  lose  of  use  thereof. 

The  average  weekly  wage  of  John  VovBey  was  the  sum  of  four- 
teen doUara  and  fifty-nine  cents. 

Award  of  compensation  is  hraehy  made  against  Sites  Chair 
Company,  employer,  and  American  Mutual  Compensation  Insur- 
ance  Company,  insurance  carrier,  to  John  Forsey,  injured 
employee,  at  the  rate  of  eleven  dollars  and  fifty-four  cents 
weekly  for  a  period  of  twenty-three  weeks  for  the  equivalent  of 
the  loss  of  one-half  the  index  finger  of  his  right  hand. 


In  the  Matter  of  the  Claim  of  Chablks  Blaeb,  for  Compensation 
under  the  Workmen's  Compeusation  Law,  against  E.  W.  Bliss 
CoMPANT,  Employer;  tEtna  Life  iNSOftAHOK  Company, 
Insurance  Carrier 

Claim  No.  28115 

(Decided  May  26,  1BI«) 

lajoilei  leceiTed  b7  Chulet  BUea  white  employsd  u  «  xilnder  I17  Uh  B.  W. 
BUu  CompAn7,  ■  corpontfon  eDK<xed  In  manDfactnTing  nuchinfiry. 

On  October  18,  1615.  Charles  Blaes,  while  employed  by  the  E.  W.  Blisa 
Company,  a  corporation  manufacturing  machinery  in  the  city  of  New 
York,  was  grinding  on  an  emery  wheel,  when  particles  of  emery  were 
thrown  into  hia  eye,  earning  the  permanent  loss  of  the  nse  of  the  aame. 
He  I»  now  entirely  blind  in  the  right  eye  and  has  one-twentieth  of  normal 
vision  in  hU  left  eye.  The  loae  of  the  vision  of  the  right  eye,  however, 
it  not  due  to  this  accident.  His  average  weekly  wage  was  the  sum  of 
fourteen  dollara  and  forty-two  cents.    An  award  was  made. 

Kobert    W.    Bonynge,    Chief    Counsel    to    State    Industrial 
Commission. 

T.  C.  Jones,  attorney  for  insurance  carrier. 

Edgar  F.  Hazleton,  attorney  for  claimant 

Bt  the  Commissiok. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
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sion  makes  its  conduBiona  of  fact,  ruling  of  law,  award  and  deoi- 
sioii  88  follows: 

On  October  18,  1915,  the  day  when  Charles  Blaes  received  his 
injuries,  he  resided  at  9  John  street,  Hidgewood,  "N.  Y.,  and  was 
employed  as  a  grinder  by  E.  W.  Bliss  Company,  a  corporation 
engaged  in  the  business  of  manufacturing  machinery  with  a  plant 
and  place  of  business  at  Fifty-third  street  and  First  avenue, 
borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Charles  Blaes  was  working  for  his  employer 
at  his  employer's  plant  and  was  engaged  in  grinding  some 
"cutters"  on  an  emery  wheel,  particlea  of  emery  were  thrown 
into  his  ^e,  causing  an  injury  to  the  left  eye  which  has  resulted 
in  the  permanent  loss  of  use  of  same.  Before  the  said  accident 
Blaes  was  suffering  from  a  keratitis  and  from  a  chorio-retinitis 
and  optic  atrophy.  At  the  date  hereof  Blaes  is  entirely  blind  in 
his  ri^t  eye  and  has  one-twentieth  of  normal  vision  in  his  left 
eye.  The  loss  of  vision  of  the  right  eye,  however,  is  not  doe  to  the 
injury  which  resulted  from  the  said  accident  but  is  due  to  changes 
in  the  back  ground  of  that  eye  disassociated  with  said  accident. 
The  previous  defective  condition  of  the  left  eye  was  aggravated 
by  the  said  accident'  and  its  present  permanent  defect  is  due  to 
the  said  accident. 

The  average  weekly  wage  of  Charles  Blaes  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereby  made  against  E.  W.  Bliaa 
Company,  employer,  and  ^tna  Life  Insurance  Company,  insur- 
ance carrier,  to  Charles  Blaes,  injured  employee,  at  the  rate  of 
nine  dollars  and  sixty-one  cents  weekly  for  a  period  of  128  weeks 
from  October  18,  1915,  for  the  equivalent  of  the  loss  of  the 
left  eye. 

The  claim  of  Charles  Blaes  against  E.  W.  Bliss  Company, 
employer,  and  /Etm  Life  Insurance  Company,  insurance  carrier, 
for  compensation  for  aUeged  injury  to  hip  right  eye  is  hereby 
denied  on  the  ground  that  the  defect  in  the  said  eye  was  not  due 
to  any  accident  received  in  the  course  of  his  employment  and 
arising  out  of  his  employment. 

Star  Ddt.  Rdt.—  Vol.  9        19 


D.qit.zeaOvGoOt^lc 


State  Dbpaktuert  Kepobts 


State  InduitrUI  Commiauon 


In  the  Matter  of  tbe  Claim  of  Bebbic  Peake  and  Minor  Child, 
for  Compensation  nnder  the  Workmen's  Compensation  Law, 
for  the  Death  of  Ibvino  Peaks,  against  Fhed.  W.  Lakin, 
Employer;  Globe  Ihdemnitt  Company,  Insurance  Carrier 

Claim  No.  13086 

(Decided  May  SI,  l»ie) 

iBjnrica  ncclTed  hy  Irring  Puke,  lunltliis  In  hli  death,  while  employed  ••  a 
Inmbennan  bj  Fred.  W.  Lakin. 

On  June  19,  1BI5,  while  Irving  Peake  wkb  employed  u  a  lumberman 
tij  Fred  W.  LaJtin,  he  was  cutting  timlier,  when  a  tree  fell  upon  him  and 
Itllled  him.  Hie  average  weekly  wage  waa  the  Mim  of  fourteen  dollari 
and  forty-two  cents.    An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Robert  M.  McConuack,  attorney  for  employer  and  insurance 
carrier. 

Bt  the  CoMSfiasiON. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  June  19,  lfll5,  the  day  when  Irving  Peake  received  the 
injuries  which  resulted  in  bis  death,  he  resided  at  Hancock,  N.  T., 
and  was  eanployed  as  a  lumberman  by  Fred.  W.  Lakin  of  Hancock, 
N.  Y,  On  or  about  the  12tli  day  of  June,  1915,  Fred.  W.  Lakin 
desired  to  have  some  hemlock  timber  cnt  and  the  hark  peeled  on 
what  is  known  as  the  Crow  Lot,  in  the  town  of  Hancock,  N.  Y., 
which  lot  belonged  to  Lakin.  He  offered  Irving  Peake  and  Henry 
L.  Buddenhagen  four  dollars  and  fifty  cents  a  ton  to  cut  the  tim- 
ber, peel  the  bark  and  haul  and  deliver  the  bark  on  board  cars  at 
Tunnel,  N.  Y.  Peake  and  Buddenhagen  were  of  the  opinion  that 
the  price  waa  too  small  and  Lakin  thereupon  onployed  one  James 
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MftUoiy  to  do  the  work  for  five  dollara  a  ton.  Mallory  was  expected 
to  take  on  whatever  assistance  he  needed.  Mallory  had  Peake  and 
Buddenhagen  assist  him  on  the  job  so  far  as  the  cutting  of  the 
timber  and  peeling  of  the  bark  went,  for  which  two  dollars  out  of 
the  said  five  dollara  waa  to  be  divided  equally  between  Mallory, 
Peake  and  Buddenhagen.  The  hauling  of  the  hark  to  the  cars 
was  to  be  done  by  Mallory  and  the  balance  of  three  dollars  went 
to  him  for  that  service.  Mallory  furnished  all  the  equipment  for 
doing  the  work.  Lakin  paid  to  Mallory  five  dollars  per  ton  for 
bark  delivered  on  the  cars.  As  between  Mallory,  Peake  and 
Buddenhagen,  no  one  was  boss.  The  three  men  started  work  on 
June  14,  1915,  and  continued  together  until  Peake  was  killed. 

On  said  date  while  Irving  Peake  was  working  on  the  said  tract 
of  land  cutting  timber,  a  tree  which  had  been  cut  through  at  the 
base  slipped  from  the  stump  and  fell  upon  Irving  Peake  and 
crushed  his  cheat  so  severely  that  he  died  a  few  minutes  after  the 
accident. 

The  average  weddy  wage  of  Irving  Peake  waa  the  sum  of  four- 
teen dollars  and  forty-two  cents. 

Irving  Peake  left  him  surviving  his  widow,  Bessie  Peake,  aged 
thir^-nine  years,  and  his  son,  Cecil  Peake,  aged  fourteen  years, 
the  claimants  herein,  and  no  other  child  or  children  under  the 
age  of  eighteen  years. 

Award  of  cmnpensation  is  hereby  made  against  Fred,  W.  Lakin, 
employer,  and  Globe  Indemnity  Company,  insurance  carrier,  to 
the  widow  and  minor  child  Of  Irving  Peake,  deceased  employee, 
as  follows:  to  Bessie  Peako,  widow,  aged  thirty-nine  years,  at  the 
rate  of  four  dollars  and  thirty-four  cents  weekly  during  widow- 
hood, with  two  years'  compensation  in  one  sum  upon  remarriage; 
and  to  Cecil  Peake,  son,  aged  fourteen  years,  at  the  rate  of  one 
dollar  and  fort>-four  cents  weekly  until  he  shall  arrive  at  the  age 
of  eighteen  years,  said  payments  to  be;»in  as  of  the  date  of  death, 
-Tune  19,  1915;  and  to  Bessie  Peake  for  the  expenses  of  the 
funeral  and  burial  of  Irving  Peake,  deceased  employee,  which 
were  paid  by  her,  the  sum  of  seventy-five  dollars. 
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In  die  Matter  of  the  Ckim  of  Catherine  Abbonato  and  Minor 
Children,  for  Compensation  under  the  Workmen's  Compenaa- 
tion  Law,  for  the  death  of  Felice  Abbosato,  against  E. 
GREEHnELD'a  Sons,  Employer;  Oceah  Accident  ahi>  Guab- 
autxb  Cobfokation,  Ltd.,  Insnrance  Oanier 

Claim  No.  734 

(D«clded  Ma7  31,  IBlfi) 

iBjnries  neeivMI  by  FellM  AbbonAto,  reanlting  In  Ua  death,  wbUe  am^yad 
aa  a  helper  In  a  canAj  factory  hy  B.  Greenfleld'a  Sou. 

On  JanuAij  18,  1016,  while  Felice  Abbonato  waa  employed  aa  helper  on 
a  candy  pulling  machine  Tty  E.  Oreenfleld's  Sana,  a  corporation  engaged 
in  the  tmiineaa  of  manufactDring  candy  in  the  borough  of  Brooklyn,  city 
(rf  New  York,  and  waa  feeding  candy  uit«  the  machine,  when  one  of  the 
machine  anna  caught  him  in  the  abdomen  and  lifted  him  up  to  the 
machine,  inflicting  injuriee  to  hia  iddiiey,  reautting  in  abeeeaeei  forming, 
and  requiring  an  operation  and  in  hie  gubaequent  death.  Hie  average 
we^ly  wage  waa  the  inni  of  eenn  dollara  and  eizty-nine  coita.  An  award 
waa  made. 

Robert  W.  Bonyng^  Chief  Coimsel  to  State  Industrial 
CoDuniasioQ. 

Norman  C.  Hewett,  attorney  for  employer  and  influrance 
carrier 

Bt  the  CouMiaaioN. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  January  18,  1916,  tie  day  when  Felice  Abbonato  received 
the  injury  which  resulted  in  hia  death,  he  resided  at  177  Mentrose 
avenue,  borough  of  Brooklyn,  city  of  New  York,  and  was 
employed  as  a  helper  on  a  candy-pulling  machine  t^  E.  Ore^i- 
field'B  Sons,  a  corporation  engaged  in  the  business  of  manufactur- 
ing candy,  with  an  office  at  200  Fifth  avenue,  borough  of  Man- 


D.qit.zeaOvGoOt^lc 


Abbonato  v.  Gbkbitfiild's  Sons 


State  Industrial  Conuniuion 


hattRD,  city  of  Xew  York,  and  with  a  plant  at  9S  Lorimer  sti-eet, 
boroo^  of  Brooklyn,  city  of  New  York. 

On  said  date  while  Felice  Abbonato  was  working  for  his  em- 
{doyer  at  his  employer's  plant,  and  was  engaged  in  feeding  candy 
on  to  a  candy-pulling  machine,  one  of  the  arms  of  the  machine 
oaogbt  Abbonato  in  the  abdomen  and  lifted  him  up  on  to  the 
ni8chin&  A  fellow  worinnan  grasped  Abbonato  by  boUi  1^  and 
pulled  him  off  the  machine  and  Abbonato  fell  backwards  against 
a  nearby  door,  whereby  Abbonato  received  soratdtee  cm  his 
ahonldeis  and  hack  and  also  injuries  to  his  abdomen.  The  impact 
of  the  arm  of  the  machine  against  his  abdomen  causfd  an  injury 
to  his  kidney^,  resulting  in  a  perinephritic  abscess  which  required 
eui^cal  interference.  Abbonato  did  not  i-ecover  from  the  ope- 
ration and  died  of  a  general  perittmitia  which  resulted  from  the 
said  abscess.    His  death  occurred  on  Febniary  13,  1916. 

The  average  weekly  wage  of  Fdice  Abbonato  was  the  sum  of 
seven  dollars  and  sixty-nine  oenta. 

Felice  Abbonato  left  him  surviving,  his  widow,  Catherine 
Abbonato,  aged  forty-nine  years,  his  son  Alfio  Abbonato,  aged 
seventeen  years,  his  son,  Giuseppe  Abbonato,  aged  fifteen  years, 
and  his  BOO,  Giovanni  Abbonato,  aged  eleven  years,  the  claimants 
herein,  and  no  other  child  or  children  under  the  age  of  eighteen 
yeaia 

Award  of  compensation  ia  hereby  made  against  E.  Greenfield's 
Sons,  employer,  and  Ocean  Accident  and  Guarantee  Corporation, 
Ltd.,  insurance  carrier,  to  the  widow  and  minor  children  of  Felice 
Abbonato,  deceased  employee,  as  follows:  to  Catherine  Abbonato, 
widow,  aged  forty-nine  years,  at  the  rate  of  two  dollars  and  thirty- 
one  cents  weekly  during  widowhood,  with  two  years'  oompensation 
in  one  lump  sum  upon  remarriage;  and  to  Alfio  Abbonato,  son, 
aged  seventeen  years,  Giuseppe  Abbonato,  son,  aged  fifteen  years, 
and  Giovanni  Abbonato,  son,  aged  eleven  years  at  the  rate  of 
seventy-seven  cents  weekly  each,  until  they  shall  re^teetively 
arrive  at  the  age  of  ei^teen  years;  and  to  Charles  Bentvepui 
in  the  sum  of  one  Imndred  dollars  on  account  of  the  funeral 
B  in  the  matter  of  the  burial  of  Felice  Abbonato,  deceased. 
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In  the  Matter  of  the  Claim  of  Lee  Qaddeit,  for  CompensatitHi 
under  the  Workmen's  Compensation  Law,  against  E.  L. 
Stanton,  Employer;  Globe  Indemnity  Company,  Insurance 
Carrier 

Claim  No.  16617 

(Decidni  June  S,  1916) 

Injnriu  recelTcd  by  Lw  Haddcn,  while  employed  u  a  carpenter  by  B,  L. 
Stanton. 

Ou  FebrUBT?  1,  1916,  Lee  Hadden,  while  employed  u  a  carpenter  by 
E.  L.  StautoD,  was  at  work  on  a  building  contract  at  Maine,  N.  Y,,  and 
nliile  drWing  a  nail  the  head  of  the  nail  flew  and  struck  him  in  the 
Tight  eye,  cauaing  permanent  loss  of  Tision  of  that  eye  and  subsequently 
pemanent  loea  at  ita  uae.  Hia  average  weekly  wage  wae  the  sum  ol 
fourteen  dollara  and  forty-two  cents.    An  award  waa  made. 

ItobOTt  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Ccon- 


Kobert  M.  McCormick,  attorney  for  employer  and  insurance 
carrier. 

By  THE  CoHHiBBiON. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  ccmdusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  February  1,  1916,  the  day  wbeu  Lee  Hadden  received  his 
injuries,  he  resided  at  Union,  N.  T.,  and  was  employed  as  a 
carpenter  by  E.  L.  Stanton  who  was  Kigaged  in  the  carpentry 
business  with  an  office  at  Endicott,  N.  Y.  A  few  days  prior  to 
said  date  Kinney  Bros,  of  Maine,  N.  Y.,  made  a  contract  with 
the  Endicott  Lumber  and  Box  Company,  carpenter  oontraofora 
and  builders  of  Endicott,  K.  Y.,  to  furnish  the  material  and  do  the 
labor  in  ceiling  a  creamery  at  their  milk  plant  at  Maine,  N.  Y. 
The  Endicott  Lumber  and  Box  Company  fumi^ed  the  material, 
but  not  having  sufficient  men  to  do  the  work,  engaged  E.   L. 
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Stanton,  a  carpenter  contractor  at  Endioott,  N.  Y.,  to  do  ttie  labor 
on  the  job,  agreeing  to  pay  him  three  dollars  and  £f^  cents  per 
day  for  his  own  services  and  three  dollars  and  fifty  cents  per  da; 
for  each  mjan  that  he  should  take  into  bis  employ  to  asBiat  on  the 
work,  Stantou  did  not  have  sufficient  men  in  his  own  «nploy 
to  do  the  work  so  be  obtained  from  Henry  Hill  &  Son  t^e  loan 
of  two  men,  nam^y,  Lee  Hadden,  the  claimant  beran,  and 
Frank  Zha  Stanton  paid  his  mrai  two  dcdlars  and  a  half  per 
day  but  the  payment  to  Lee  Hadden  and  Frank  Zhe  was  made  to 
Henry  Hill  &  Son,  who  in  turn  paid  Hadden  and  Zhe  the  same 
amount.  Stanton  made  a  profit  of  one  dollar  per  day  each  on 
ihe  work  of  Hadden  and  Zbe,  the  same  as  be  did  on  bis  other 
employees.  Lee  Hadden  was  in  special  emj^oy  of  E.  L.  Stanton 
while  doing  the  above  mentioned  work. 

On  said  date  while  Lee  Hadden  was  working  for  £.  L.  Stanton 
on  the  said  construction  job  at  the  plant  of  Kinney  Bros,  at 
Main^  N.  Y.,  and  while  engaged  in  driving  a  nai!  into  a  piece  of 
wood,  the  bead  of  the  nail  flew  otf  and  struck  him  in  the  ri^t  eye, 
perforating  the  lower  section  of  the  comer  below  the  pupil  and 
penetrating  the  lens,  causing  thereby  a  tranmatic  cataract  and  a 
permanent  loss  of  vision  of  that  eye  and  a  subsequent  permanent 
loss  of  use  thereof. 

The  average  weekly  wage  of  Lee  Hadden  was  the  sum  of 
fourteen  dollars  and  forty-two  cents. 

Award  of  compensation  is  hereby  made  against  E.  L,  Stanton, 
employer,  and  Globe  Indemnity  Company,  insurance  carrier, 
to  Lee  Hadden,  injured  employee,  at  the  rate  of  nine  dollars  and 
flixty-one  cents  weekly  for  a  period  of  128  weeks  from  February 
21,  1916,  for  the  equivalent  of  the  loss  of  the  ri^t  eye. 
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In  the  Matter  of  the  Claim  of  Mbta  A.  Tikbb,  Motlier,  i(yr  Com- 
pensation imder  the  Workmen's  Compensation  Law,  for  the 
Death  of  Auoust  Tikrx,  against  Bitbh  Tbsuinai.  Compant, 
Employer  and  Self-Insurer 

aaim  No.  6T8 

(Decided  June  G,  1916) 

Injnilefl  ncdTed  bj  Aasnit  Tlire,  nsnltliiE  ia  hla  dutli,  wWe  employed  u  ft 
fioatnun  by  the  Bnali  TeimiiiBl  Company. 

On  July  24,  1915,  while  Augiut  Tirre  wu  employed  as  a  floatman  by 
the  BuBh  Termiaa.1  Conipaiiy,  a  corporation  operating  a  railroad  and 
water  terminHl  in  the  borough  of  Brooklyn,  and  about  midnight  of  that 
day  was  at  work  on  pier  No.  1,  lor  hia  employer,  ha  was  ordered  to  go 
aboard  float  No.  6,  lying  in  the  slip,  and  to  take  his  lantern,  ae  it  was 
then  about  midnight.  A  little  later  hia  lantern  waa  found  aboard  the 
float,  and  his  body  nas  recovered  from  the  water  where  he  had  been 
drowned.  His  average  weekly  wage  «aa  tike  sum  of  fourteen  dollar*. 
An  award  waa  made. 

Robert  W.  Bonynge,  Chief  CoiuiBel  to  State  Indufltrial  Com- 
mission. 

Cullen  &  D^anan,  attorneys  for  employer. 

Bt  the  Comuission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  amended  condueions  of  fact,  ruling  of  law,  and 
award  as  follows: 

On  July  24,  1916,  the  day  when  August  Tirre  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  734  Cc^nmbos 
avenue,  boroo^  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  fioatman  by  Bush  Terminal  Company,  a  corpora- 
tion engaged  in  the  operation  of  a  railroad  and  water  terminal  in 
the  borough  of  Brooklyn,  city  of  New  York,  and  in  comection 
therewith,  of  docks  and  floats. 
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On  Baid  date  at  about  midnight,  August  Tim  was  working  fur 
his  employer  on  the  dock,  or  pier  No.  1,  and  waa  told  by  hia  boss 
to  take  his  lantern  and  to  go  aboard  float  No.  6  which  was  lying  in 
the  slip.  He  did  so,  and  at  about  12 :30  a.  u,  he  could  not  be 
found,  and  his  lantern  was  found  aboard  the  float  No.  6.  His 
body  was  later  reoorered  from  the  water  where  he  had  been 
drowned. 

The  areffage  weekly  wage  of  August  Tirre  waa  the  sum  of  four- 
teen dollars. 

August  Tirre  left  him  aurriving  and  dependent  upon  him  for 
support  at  the  time  of  his  death,  his  mother,  Ueta  A.  Tirre,  aged 
8eventy-<me  years,  the  claimant  herein,  and  no  widow  or  child  or 
children.  At  the  time  of  the  accident  resulting  in  the  death  of 
August  Tinre,  August  Tirre  was  contributing  to  the  support  of  his 
mother  the  sum  of  three  dollars  a  we^  and  the  said  moUier  had 
DO  other  means  of  support  except  the  sum  of  about  three  dollars 
per  mcmth  from  the  German  govemmwit  and  auch  small  additional 
sums  as  could  be  earned  by  another  son  who  was  residing  with  her 
in  Germany,  and  who  was  a  sufferer  from  epilepsy  and  was  aUe 
to  make  only  an  occasional  twen^-«ent  pieca 

Due  notice  of  death  was  given  to  the  employer. 

Award  of  ccHnpensation  is  hereby  made  to  Meta  A.  Tirre, 
mother,  aged  seiTenty-one  years,  against  Bush  Terminal  Cksupany, 
at  the  rate  of  two  dollars  and  tai  cents  weekly  during  dependency; 
and  to  Euher  Staak  in  the  sum  of  one  hundred  dollars  on  account 
of  the  money  expended  by  him  for  the  funeral  expenses  of  August 
Tirre,  deceased. 
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In  the  Matter  of  the  Claim  of  Luiai  Panelia  toe  C<Hnpensation, 
under  the  Workmen's  Compensation  Law,  against  New  Yoex 
CKnTBAi.  Kailboad  Cohpant,  Employer  and  Self-Insurer 

Claim  No.  34041 

(Decided  June  6,  191«) 

Injatiei  nceiTcd  by  Lnigl  Panella  while  employed  u  a  track  laborer  by  Uw 
New  York  C«Dtr»I  Bailioad  Company. 

On  January  19,  igie,  Luigi  Panella  waa  at  work  at  High  Bridge,  N.  Y., 
lor  the  New  York  Central  Railroad  Company  and,  while  he  and  a  fellow 
workman  were  removing  spikee  from  tlie  track  of  his  employer,  a  piece 
of  metal  flew  into  Panella's  left  eye,  cauning  him  loss  of  time  of  eighteen 
weeke.  Hia  average  weekly  wage  was  the  sum  of  ten  dollar!  and  thirty- 
eight  eeota.    An  an-ard  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
missicxi. 

O.  G.  Brown,  attorney  for  employer. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  January  19,  1916,  the  day  when  Luigi  Panella  received  his 
injuries,  he  resided  at  High  Bridge,  N.  Y.,  and  was  employed 
as  a  track  laborer  by  New  York  Central  Railroad  Company,  a 
corporation  engaged  iii  the  operation  of  a  railroad  as  a  CMnmmi 
carrier  between  points  within  the  State  of  Now  Yta-k  and  also 
between  points  within  the  State  of  New  York  and  points  in 
other  States. 

On  said  date  while  Luigi  Panella  was  working  for  his  employer 
on  the  main  line  tracks  (used  in  both  interstate  and  intrastate 
commerce)  at  High  Bridge  Station,  N.  Y.,  and  while  he  and  a 
fellow  workman  were  engaged  in  removing  a  spike  from  the  said 
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track  with  a  claw  bar,  the  fellow  workman  struck  tte  claw  bar  with 
a  hammer  in  order  to  drive  the  elaw  bar  under  the  spike,  and  a 
piece  of  steel  flew  from  either  the  claw  bar  or  the  hammer  into  the 
left  eye  of  Liiigi  Panella,  cauaing  an  injury  to  that  eye  which 
disabled  Luigi  Panella  from  working  from  the  date  of  the  acci- 
dent until  June  6,  1916,  a  period  of  eighteen  weeks,  and  on  that 
date  he  was  still  disabled. 

The  Rverage  we^ly  wage  of  Lnigi  Panella  was  the  sum  of  ten 
dollara  and  thirty-eight  cents. 

Award  of  compensation  is  hereby  made  against  New  York 
Central  Railroad  Cwnpany,  employer,  to  Luigi  Panella,  injured 
employee,  at  the  rate  of  six  doIlaTs  and  ninety-two  cents  weekly 
for  a  period  of  eighteen  we^s  from  February  2,  1916,  to  June 
6,  1916,  and  this  claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Matilda  Gbioeb,  for  Compensa- 
tion under  the  Workmen's  Compensaticm  Law,  against  Thb 
Gotham  Can  Compahy,  Employer;  Zubjch  Generai.  Acci- 
DBNT  AHD  LiABiLiTT  Insckaitcb  Compant,  lusupance  Carrier 

Claim  No.  10133 

(Decided  Juiw  3,  l»ie) 

InJDriM  MMtred  fey  lUtflda  Oilger  while  employed  m  a  preet  opeiatot  br  tha 
OothAm  Can  Cotnpany. 

On  May  10,  IQIG,  UatUda  Qeigei,  while  employed  kb  a  piew  operator 
by  the  Gotham  Can  Company,  a  corporation  manufacturing  tin  cana  in 
Uie  borough  of  Brooklya,  city  of  New  York,  was  working  on  a  press 
shaping  covers  tor  cane,  when  the  pr«ss  suddenly  repeated  and  caught 
her  right  hand,  necessitating  a  peirtial  amputation  thereof.  Her  averaga 
weekly  wage  wag  the  sum  of  six  dollars  and  seventy-three  cents.  An 
award  was  made. 

Robert  W.  B(mynge,  Chief  Counsel  to  State  Industrial  Cran- 
misaion. 

Alfred  W.    Andrews,    attorney   for   employer   and   insurance 
carrier. 
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By  the  CoMHisBion. —  All  the  evidence  submitted  before  the 
CcHnmiseion  having  been  heard  and  dul;  conaidered,  the  Cihd- 
miasicm  maksB  its  condnaiOQe  oi  fact,  ruling  of  law,  and  award  a» 
f ollowa : 

On  May  10,  1916,  the  day  when  Matilda  Geiger  received  her 
injuries,  she  resided  at  746  Humboldt  street,  borou^  of  Brooklyn, 
city  of  New  York,  and  was  deployed  as  a  press  operator  by  tfie 
Gotbam  Can  Company,  a  oorporati(»  engaged  in  the  business  of 
nuuiufacturing  tin  cans,  with  a  plant  and  place  of  business  at 
60-68  Eagle  street,  borough  of  Brooklyn,  New  YoA  city. 

On  said  date  while  working  for  her  employer  at  her  emidoyer's 
plant,  and  while  working  oa  a  press  shaping  covers  for  cans,  the 
preas  accidentally  repeated  and  the  first  phalange  of  the  right  hand 
of  Matilda  Geiger  was  caught  in  the  prese,  and  she  received  a. 
traumatic  amputation  of  one-eighth  oi  an  inch  of  the  bone,  same 
being  a  Bubstantial  portion  of  the  bon& 

The  average  weekly  wage  of  Matilda  Geiger  was  the  sum  of 
six  doUarB  and  seventy-three  cents. 

Award  of  ccmipensfltion  is  herel^  made  against  the  Gotbam 
Can  C(Hnpany,  employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Company,  insurance  carrier,  to  Matilda 
Geiger,  injured  emj^oyee,  at  the  rate  of  five  dollars  weekly  for 
a  period  of  fifteen  we^  for  the  loss  of  cme-balf  of  the  middle 
finger  of  tbe  right  hand. 


In  the  Matter  of  the  Claim  of  Geoboe  R  Winteeb,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  against  Wells 
Bbothbbs  Compant,  Employer;  Lonoon  Gdabahtbx  and 
AcoroBNT  CoMpAKY,  Insurance  Carrier 

Claim  No.  85711 
(Decided  Jniw  8,  1916) 

iQjuriM  racehed  by  Georgs  B.  Wiatcn  while  employed  u  a  metal  Utbtf  lir 
WtUa  Bnttken  Compuijr. 

On  M&reh  1,  1910,  Oeorge  B.  Wintera,  white  employed  u  ■  metkl  Ikther 
by  Wells  BrotheT*  Company  of  New  York  city,  wm  eng&ged  in  lowering 
ft  •piial  into  ft  wlinnn  by  means  of  »  rope  ovftr  ft  wooden  horse,  when 
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fke  rope  giipped  uid  caused  injuries  to  his  right  hkod,  neceBsitating  a 
partial  amputation.  His  average  wvelclj  wage  was  the  sum  of  thirty-one 
dollars  and  seventy-three  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counael  to  State  Industrial  Oom- 

miBUGO. 

William  Bntler,  attorney  for  insurance  carrier. 

Bt  the  Couuissioa. —  All  the  evidence  submitted  before  the 
Conunission  having  been  heard  and  duly  ccmeidered,  the  Oom- 
miasion  makes  ite  conclusicma  of  fact,  ruling  of  law,  and  award,  as 
follows : 

On  March  1,  1916,  the  day  when  George  B.  Winters  received 
his  injuries,  he  resided  at  114  Vauderveer  avenue,  Woodhaveo, 
L.  I.,  and  was  employed  as  a  metal  lather  by  Wells  Brothers  Com- 
pany, a  corporation  engaged  in  the  graieral  building  construction 
busiuees,  with  an  office  at  33  West  Forty-second  street,  borouf^ 
of  Manhattan,  city  of  I^ew  York.  At  the  Ume  of  the  accident  to 
George  R,  Winters,  Wells  Brothers  Company  were  eiigaged  in 
some  building  construction  at  the  comer  of  Nostrand  and  Park 
avenues,  borough  of  Brooklyn,  city  of  New  York. 

On  said  date  while  George  R.  Winters  waa  working  for  his 
employer  at  the  site  of  said  construction  work  and  waa  engaged 
in  lowering  a  spiral  into  a  column  by  means  of  a  rope  over  a 
wooden  horse,  the  rope  slipped,  thereby  drawing  Winters'  right 
hand  between  the  rope  and  the  horse,  severely  mashing  the  fingers 
of  that  hand.  The  entire  three  phalanges  and  a  part  of  the  first 
metacarpal  phalanges  of  the  index,  second  and  little  finger  of 
the  right  hand  had  to  be  amputated  by  reason  of  said  injuries 
and  the  third  finger  was  ankyloeed  at  both  joints  and  at  the 
knuckle,  which  injuries  have  resulted  in  the  permanent  loss  of 
use  of  the  right  hand. 

The  average  weekly  wage  of  Geoi^  R.  Winters  was  the  sum  of 
thirty-one  dollars  and  seventy-three  cents. 

Award  of  onupenaation  is  hereby  made  against  Wells  Brothers 
Company,  employer,  and  London  Guarantee  and  Accident  Oom- 
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pany,  insurance  carrier,  to  George  E.  Winters,  injured  employee, 
at  the  rate  of  twentj'  dollars  weekly,  for  a  period  of  244  weeks, 
b^inning  Maioh  1,  1916,  for  the  equivalent  of  the  loae  of  his 
ri^t  hand. 


In  the  Matter  of  the  Claim  of  Pktbb  Cohen,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Roth- 
BTEiN  &  PiTOFSKV,  Employer;  Zubich  General  Accidbkt 
AND  Liability  In8T]raitc£  Company,  Insurance  Carriw 

Claim  No.  21875 

(Decided  June  9,  ISIS) 

Injnriu  r«ceiT«d  by  Peter  Cohen  white  employed  ■•  an  opentoi  by  Kothatein 
ft  Pitofsky. 

On  0(^tober  28,  1916,  Peter  Cohen,  while  employed  m  an  operator  on 
cloaks  »nd  guitg  by  Rothsteln  A  Pitofaky  in  the  city  of  New  York,  slipped 
and  fell  over  a  box  while  going  to  hia  work  place,  and  sustained  injuries 
which  disabled  him  until  May  17,  1015,  and  on  that  date  he  was  still 
disabled.  Hie  arerage  weekly  wage  was  the  swn  of  twenty-three  dollars 
and  eight  cents.     An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Alfred  W.  Andrevrs,  attorney  for  employer  and  insurance 
carrier. 

By  THE  Commission. —  All  the  evidence  Bubniitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Ocna- 
mission  makee  its  oonclusioaa  of  fact,  ruling  of  law,  and  award,  as 
follows: 

On  October  28,  1915,  the  day  when  Peter  Cohen  received  his 
injuries,  he  resided  at  2S5  Brook  avenue,  borough  of  Bnmx, 
city  of  New  York,  and  was  employed  as  an  operator  on  cloaks  and 
suits  by  Rothstein  &  Pitofsky.  a  copartnership  engaged  in  the 
business  of  manufactiinng  cloaks  and  suits  with  a  factory  and 
place  of  busineei)  at  54  East  Twenty-first  street,  borough  of  Man- 
hattan, city  of  New  York. 
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On  said  date  while  Peter  Ci^eaL  was  working  for  his  employer 
at  his  Kuployer's  plant,  he  slipped  and  fell  over  a  box  while 
going  to  his  p7ace  of  work  and  thereby  fractured  the  surgical  neck 
of  the  left  hnmerus  and  thereby  became  disabled  from  working 
friHo  the  date  of  the  accident  until  May  11,  1916,  and  c«i  that 
date  he  was  still  disabled. 

The  daily  wage  of  the  employee  was  reported  to  the  Commis- 
sion by  the  employer  and  by  the  employee  to  be  the  sum  of  six 
dollars  per  day,  making  the  Commission  rate  twenty-three  dollars 
and  eight  cents  for  the  average  weekly  wage. 

Award  of  ccanpensntion  is  hereby  made  against  Rothstein  & 
Pitofsky,  employer,  and  Zurich  General  Accident  and  Liability 
insurance  Cianpany,  iosoranfle  carrier,  to  Pet»r  Cohen,  injured 
employee^  at  the  rate  of  fifteen  dollars  weekly  for  the  period  of 
twenty-six  weeks  from  November  11,  1915,  to  May  11,  1916,  and 
this  claim  is  hweby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Mabt  Gbiffut  and  Minor  Children, 
for  C<»npensation  under  the  Workmen's  Compenaation  Law, 
for  the  Death  of  Johr  Gbiffih,  against  A.  Robbesok  &  Son, 
Employer;  Ldmbeb  MtrTUAL  Casualtt  Compaht,  Insurance 
Carrier 

Claim  No.  17699 

<I>ecided  June  14,  !»]«) 

iBJulM  nedved  hj  John  Griffin,  letnltliii  in  Us  death,  white  amployed  ai  a 
cnttw  br  A.  Bobetion  ft  Son. 

On  September  29,  IQIG,  John  Qriffin,  while  employed  at  LeetenhiTa, 
Broome  county,  by  A.  RobeTBon  t  Son,  was  carrying  stock  to  the  racks 
and  had  to  pass  another  employee  named  C&rtwright  who  waa  putting 
blind  rails  on  a  rack,  and  one  of  his  raila  struck  Qriffln  as  the  latter 
passed  Cartwright.  C.riffln  then  kicked  Cartwright,  who  shoved  Orifflo 
against  a  comer  of  a  scrap  box,  resulting  in  Griffin  Bustaining  two 
broken  ribs  and  causing  an  attack  of  acute  Bright's  disease,  of  which  he 
died  on  October  20,  1916.  His  average  weekly  wage  was  Hie  sum  of 
twelvs  dollars  and  minety-eight  cents.     An  award  waa  mads. 
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Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Kellej  &  Hewitt,  attorn^  for  employer  and  insurance  carrier. 

By  the  Coumibsion. —  All  the  evidence  submitted  before  the 
CiHmQisBion  having  been  heard  and  duly  considered,  the  Cun- 
mission  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
follows: 

On  September  29,  1915,  the  day  when  John  Griffin  received 
the  injuries  which  resulted  in  hig  death,  he  resided  at  11  Dick- 
inson street,  Biu^amton,  N.  T,,  and  was  employed  as  a  cutter 
by  A.  Roberson  &  3ons,  a  corporation  engaged  in  the  business  of 
manufacturing  millwork,  etc.,  with  a  plant  at  Leetershire,  Broome 
county,  N.  Y. 

On  said  date  while  John  Oriffin  was  working  for  his  employer 
at  his  employer's  plant  and  was  engaged  in  carrying  some  stock 
to  the  racks  where  it  was  required  to  be  placed,  he  passed  a 
fdlow  employee  named  Cartwright  who  was  putting  some  b'ind 
rails  <m  to  a  rack  and  one  of  bis  raila  accidentally  struck  Griffin  ae 
he  passed  Cartwright.  GriflSn  became  angry  over  this  accident 
and  he  kicked  Cartwri^t  who  in  turn  shoved  Griffin  and  Griffin 
fell  over  against  the  comer  of  a  scrap  box,  thereby  fracturing  two 
ribfl  on  his  right  sida  He  finished  working  the  same  day  but  did 
not  return  to  the  plant  until  Saturday,  October  seccmd,  when  he 
announced  that  he  would  be  able  to  return  the  following  Monday, 
but  in  fact  never  returned  to  work  again,  and  died  on  October 
twentieth  of  acute  Bright's  disease.  Previous  to  the  accident 
Griffin  had  been  a  man  of  good  health  and  a  regular  worker  and 
had  never  complained  of  being  ill.  He  had  not  had  a  doctor  in 
eighteen  years.  Immediately  after  the  accident  he  began  to 
develop  aymptoms  of  acute  Bright"  s  disease.  For  four  days  he 
voided  no  urine  and  in  a  few  days  began  to  vomit  blood,  and  the 
disease  developed  so  rapidly  that  he  died  on  October  twentieth 
its  above  mentioned.  Previous  to  the  accident  the  Bright's 
disease  was  in  a  latent  condition  which  was  aggravated  by  the 
injury  thereby  causing  his  death. 
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The  average  weekly  wage  of  John  Griffin  was  the  ftum  of 
twelve  dollars  and  ninety-ei^t  cents. 

John  QriflSn  left  him  surviving  his  widow,  Mary  Griffin,  aged 
thirty-nine  yeara;  his  dau^ter,  Anna,  aged  sixteen  years;  hig 
daughter,  Agnes,  aged  twelve  years;  his  daughter,  Katherine, 
aged  ten  years;  and  his  daught»,  Mary,  aged  seven  years,  tlie 
claimants  herein,  and  no  other  child  or  children  under  the  age  of 
eighteen  years. 

The  failure  of  John  GiifBn  to  serve  upon  his  employer  a 
notice  of  injury  within  ten  days,  and  the  failure  of  his  widow 
and  children  to  serve  a  notice  of  death  np<Hi  the  employer  within 
thirty  days  of  death  did  not  prejudice  the  employer. 

Award  of  compensatitm  is  hereby  made  against  A.  Roberson  & 
Son,  employer,  and  Lumber  Mutual  Casualty  Company,  insur- 
ance carrier,  to  the  widow  and  children  of  John  Griffin,  deceased 
employee,  as  follows:  to  Mary  Griffin,  widow,  aged  thirty-nine 
years,  at  the  rate  of  three  dollars  and  eij^ty-nine  cents  weekly 
during  widowhood,  with  two  years'  cwnpensation  in  one  sum 
upon  remarriage;  and  to  Anna,  daughteo*,  aged  sixteen  years:  and 
to  Agnes,  aged  twelve  years;  and  to  Katheriue,  daughter,  aged 
tan  years ;  and  to  Mary,  daughter,  aged  seven  years,  at  the  rate  of 
one  dollar  and  nineteen  cents  weekly  each,  until  they  shall  reapeo- 
tively  arrive  at  the  age  of  eighteen  years;  and  if  the  payment  to 
any  of  the  said  daughters  shall  by  any  reascm  cease,  the  payment 
to  the  remaining  daughters  ehaW  be  increased  until  they  shall 
receive  the  sum  of  one  dollar  and  thirty  cents  per  week,  said  pay- 
ments to  ownmenoe  as  of  October  20,  1916.  And  to  Mary  Griffin 
in  the  nun  of  cme  hundred  dollars  on  account  of  the  funeral 
expensea  of  John  Griffin,  deceased.  The  failure  of  John  Griffin, 
deceased  employee,  to  serve  upon  his  employer  a  notice  of  injury 
within  ten  days  of  the  said  injury,  and  the  failure  of  his  widow 
and  children  to  serve  upon  the  employer  a  notice  of  death  within 
tiiirty  days  of  death  are  hereby  excused  on  the  ground  ttat  the 
employer  waa  not  prejudiced  by  such  failures. 
SXAIB  Dkpi.  Bkft.—  Vch.  9        20 
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In  the  Matter  of  tbedoim  of  Mabt  Tiedkmah,  for  Ccsnpensatjon 
under  the  Workmen's  Compensation  Law,  for  the  Death  of 
Fbahk  Tiedemak,  against  Chelsea  Fibhe  Mills,  Employer; 
AusBicAB  Mutual  Ihbubarcb  Coufaitt,  Insurance  Carrier 

Claim  No.  767 

[Decided  June  14,  1910) 

InJnilM  lecelTed  by  Fiank  Tiedenun,  raanltliis  in  Ui  flaatli,  irUle  employed  «■ 
a  foienun  by  the  Cheliea  fibre  Hllli. 

On  Juinuy  6,  1916,  Frank  liedenun,  the  deoeued,  wm  recalled  from 
his  home  to  the  mill  of  hi*  employer  because  of  a  fire  hsving  broken  out 
Tledeman  and  otheri  put  out  the  Are.  He  worked  until  January  26,  1916, 
and  on  February  Mvotth  he  died  of  pneumonia.  Held,  that  it  had  not 
been  shown  that  pneumonia  reaulted  from  deceased's  exposure  at  the  Are 
twenty  days  t>efore  deceased  took  to  hia  bed.    Award  denied. 

This  is  a  claim  made  by  the  widow  of  Frank  Tiedeman,  who  died 
on  February  7,  1916,  as  the  result,  as  the  claimant  holds,  of  an 
aocident  which  occurred  on  January  6,  1916.  Mr.  Tiedeman  was 
a  foreman,  or  man  in  charge  of  other  men,  in  the  employ  of  the 
Chelsea  Fibre  Mills  and  oa  January  6,  1916,  had  started  for  his 
bcnne  when  be  was  recalled  to  help  fight  a  fire  which  had  broken 
out  in  the  mill  The  temperature  on  that  night  was  29  or  80 
Fahrenheit.  The  fire  was  of  very  little  consequence,  Mr.  Tiede- 
man and  others  having  put  it  out  by  the  use  of  hoee.  It  is  claimed 
that  he  became  wet  through  the  use  of  the  hose  and  tliis  is  proba- 
bly so,  although  there  is  not  much  testimony  about  it,  he  having 
changed  hia  <^othee  before  returning  h<»ua  He  continued  to  work 
until  the  twenty-aixth  day  of  January,  when  he  returned  home 
complaining  of  very  severe  pains,  took  to  bis  bed  and  developed 
lobar  pneumonia,  from  which  he  died  on  Februaiy  seventh, 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Mr.  Brooks,  for  insuraooe  carrier. 

Claimant  in  peracm. 
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Ltojt,  CoDuaissioner. —  ABauming  without  deciding  that  death 
resulting  frcna  pneumonia  contracted  while  lighting  a  fire  in  the 
premises  c^  the  employer  is  the  result  of  an  accidental  injury 
within  the  Oompensation  Law,  I  am  not  able  to  find  ae  a  matter  of 
fact  that  Mr.  Tiedeman  contracted  the  disease  from  which  be  died 
as  a  result  of  the  exposure  at  the  fire  in  t^e  Chelsea  Mills  on 
January  6,  1916.  The  testimony  from  which  a  finding  might  be 
made  that  death  resulted  from  sach  espoeure,  practically  consists 
of  the  testimony  of  the  widow  as  to  what  Mr.  Tiedeman  said  about 
the  exposure  at  the  fire  and  what  bis  condition  wae  from  the  time 
of  the  fire  until  his  death.  This  testimony  is  not  very  explicdt  but 
it  may  be  assumed  to  be  sa  favorable  to  the  claimant  as  possible. 
The  claimant  in  her  statement,  among  other  things,  testified,  as 
follows:  "He  got  pains  all  over  his  body  and  sides.  Q.  That 
same  night  t  A.  No.  Q.  He  complained  diat  ni^t  of  being 
chilly?  A.  Frozen.  Q.  What  did  you  give  him  that  night t  A. 
Nothing  that  night.  Q.  In  the  morning  how  was  he  ?  A.  He  then 
started  with  pains.  He  was  tired  and  he  started  to  tell  me  be 
could  not  rest  with  the  pains  in  bis  side.  He  could  not  lay  in 
bed  wit^  the  painit,  but  still  be  went  to  work.  The  only  thing  be 
would  take  for  a  cold  was  a  hot  lemonade,  and  if  be  would  get  a 
con^  he  would  take  Father  Jean's  Medicine.  I  cannot  tell  yon 
how  many  lemtmadee  I  gave  blm.  He  kept  on  with  the  h<sne 
treatm^it  until  January  26th,  when  he  came  in  and  said  '  I  am 
all  in.'  I  said, '  What  happened  to  you  I '  He  said, '  I  have  such 
a  cold  and  such  a  headache  that  I  cannot  stand  on  my  feet/  and  he 
said  '  I  will  never  teU  you  how  I  got  home.'  He  said, '  Put  me  in 
bed.'  I  gave  him  Jamaica  rum,  quinine,  with  lemon  in  the  mm 
and  a  dose  of  castor  oil  and  he  slept,  and  on  Thursday  he  could 
not  bold  bis  head  up,  bat  sleep,  and  I  called  in  Dr.  R.  C.  Gray 
of  198  Green  avenua" 

It  seems  to  me  that  Mrs.  Tiedeman  has,  in  this  statement,  been 
giving  rather  a  resume  of  Mr.  Tiedeman's  condition  for  some  time 
after  the  fire,  than  his  condition  on  the  day  following,  for  she  testi- 
fied in  another  place,  as  follows:  "  Q.  From  the  time  of  the  fire 
Mr.  Tiedeman  worked  until  noon  of  January  26th !  A.  Yes,  Q, 
Did  he  seem  to  be  getting  better  or  was  be  getting  worse  during 
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that  three  weeks  ?  A.  All  I  oan  say  he  ocnnplamed  more  eadi  da; 
of  the  pains,  but  with  the  ambition  of  a  man,  he  did  not  tfdl  me 
everTthin^.  If  he  had  told  me  he  got  a  cold  that  ni^t,  I  would 
have  doctored  him  ri^t  away,  but  I  kept  home  ronedies.  Q.  Was 
he  complaining  of  a  pain  in  the  aide  ererj  day  t  A.  I  could  not 
say." 

It  seems  that  the  Chelsea  Fibre  MiUs  had  some  aort  of  dispeo' 
sary,  or  first-aid  establiriunent,  o£  whicb  Miss  Fanny  Oordelia 
Hartwell  is  in  cliarge.  She  testified :  "  Thursday,  January  20Ui, 
1916,  after  the  fire  was  the  fiiet  time  he  came  in,  and  then  it  was 
for  indigestion  and  I  gave  him  one-half  oimce  riiul)ai4>  of  soda  and 
then  I  gave  him  ihubarb  and  soda  tablets,  three  after  dinner — 
now  that  must  have  been  to  take  three  after  dinner.  Q.  Have  yon 
any  memory  of  this  i  A.  No,  I  have  not,  (ally  my  hooL  Q.  Do 
you  remember  the  man!  A.  I  do  know  Mr.  Tiedeman.  Q.  If,  at 
the  time  Mr.  Tiedeman  saw  yoa  on  the  20tli  day  of  January  for 
indigestion,  he  had  been  suffering  from  a  cold,  would  yon  have 
done  anything  in  the  way  of  prescribing  for  him  or  directing  him 
to  Dr.  Heath  t  A.  Yes  I  would,  and  if  he  had  had  a  temperature 
I  would  have  called  up  Dr.  Heath  to  know  what  to  do.  Q.  You 
saw  him  on  what  datef  A.  Wednesday,  January  36th.  Q.  Had 
the  doctor  been  here  that  day  I  A.  No,  that  was  at  8:80  in  the 
morning.  Q.  What  was  his  trouble  then }  A.  He  had  a  tempera- 
ture of  101  degrees,  pulse  72,  respiration  26.  He  had  a  pain  in 
the  ri^t  side  and  both  lege.  He  said  he  oould  hardly  walk 
upetaiiB." 

There  is  ocmsiderable  testimony  to  the  effect  that  Mr.  Tiede- 
man between  the  sixih  and  twenty-sixth  of  January,  while  attend- 
ing to  his  duties  about  the  mill,  was  frequently  exposed  with  rather 
insufficient  clothing,  often  brang  out  without  an  overcoat  in  rather 
inclement  weatiier.  From  this,  taken  in  conjunction  with  the  fact 
that  apparently  he  had  no  temperature  up  to  as  late  as  January 
twentieth  and  probably  not  until  January  twenty-sixth,  I  an  unable 
to  find  that  the  development  of  lobar  pneumonia  was  the  result  of 
bis  exposure  at  the  fire  twenty  days  prior  to  the  time  when  be 
took  to  his  bed.  I  am  brought  to  this  oondasion,  am<Hig  other 
things,  by  the  statement  of  Dr.  J.  Mott  Heath,  who  was  his  family 
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jAysioiaii.  Dr.  Heath  teatified,  as  follows :  "  Q.  Wliat  would  yon 
aay  Doctor,  as  to  the  can»e  of  this  trouble  of  his,  if  yoa  knew  that 
on  (»  about  the  ui^t  of  Jannaiy  sixth,  he  helped  fight  a  fire,  at 
which  time  he  got  at  least  his  feet  wet  and  then  at  later  times 
during  the  three  weeks  that  he  continued  in  his  employment,  ho 
was  out,  directing  vork  in  the  c^iea  air  without  any  overcoat  Is 
there  any  way  of  placing  the  exact  cause  of  the  trouble  with  which 
he  diedt  A.  There  ie  hardly  any  way  of  fixing  the  oauae,  but  in 
this  case  it  seenLB  that  he  was  sufficiently  enposed  to  contract  pneu- 
monia, and  we  all  know  that  pneunumia  follows  up(m  an  exposure 
of  some  kind  with  lowered  resistance.  Q.  Do  you  mean  that  his 
physical  condition  was  such  that  he  would  be  more  sosceptiUe  than 
the  ordinary  person  t  A.  Tee.  Q.  ould  you  say;  Doctor,  that  the 
cause  of  the  trouUe  with  whidi  he  died  originated  at  tiie  fire  at 
which  time  he  became  wet,  more  than  a  month  before  he  died  t 
A.  I  do  not  think  Aat  a  doctor  conld  express  himself  that  definitely. 
As  the  time  that  he  was  taken  ill  was  bo  remote  from  the  time  of 
exposure  to  cold  and  wet,  yon  would  think  if  pneumonia  were  to 
derelop,  hardly  that  much  time  would  elapse." 

This  is  the  exact  frame  of  mind  in  which  a  layman  finds  him- 
self  after  reading  this  whole  testimony.  It  does  not  seem  to  me 
that  jmeumonia  oontraotad  on  the  twen^-sixth  day  of  January 
would  remain  latent  to  audi  an  extent  as  not  to  prevent  a  man 
from  working  for  twen^  days.  I  am  unable  to  find  as  a  fact  that 
Mr.  Tiedeman's  death  resulted  from  an  accidental  injury  "  arising 
out  of  and  in  the  oonne  of  employment  and  such  disease  or  infec- 
tion ae  may  naturally  and  unavoidably  result  therefr(»n,"  and  I, 
therefore^  advise  that  an  award  be  denied. 
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In  the  Hatter  of  the  Claim  of  Kathabina  Moell,  for  CompOD- 
Bation  under  the  Workmen's  CompenBation  Law,  for  the  Death 
of  HxintT  Moell,  against  John  E.  Wilbok,  Employer; 
Qbnbiul  Accident  Inbdbancb  Compamt,  Insuronoe  Carrier 

Claim  No.  1544S 
(Deddri  JuM  14,  ]»10) 

Ifljvriaa  recdTed  by  HcBTy  Hoell,  rasultliic  ia  Ua  duth,  white  empJoyad  ai  a 
caipeatn  by  Joho  E.  Wilooii. 

On  Decnnber  28,  IQIS,  Henry  Moell,  wtiile  employed  m  a  carpenter  by 
J<am  E.  Wilion  at  Buffalo,  N.  T.,  wa«  at  work  on  a  building  In  that  city, 
began  cleaning  tiie  snow  from  the  roof  when  he  slipped  and  fell  to  hU 
death.  Compensation  waa  resisted  upon  the  ground  that  the  deceased 
was  injured  while  engaged  in  doing  lomething  be  had  been  warned  not 
to  attempt,  aUo  npon  the  further  ground  that  the  dependeitcy  of  the 
widow  had  not  been  shown.  Held,  that  the  defense  had  not  been  suS- 
ciently  established.     An  award  was  made. 

This  ia  a  claim  made  by  Katharina  MoeJl,  widow,  for  compen- 
sation growing  out  of  the  death  of  her  husband,  Hairy  Moell,  on 
the  28th  of  December,  1916.  Henry  Moell  was  a  carpenter  and 
was  employed,  together  with  another  carpenter  named  Banzer,  by 
Jrfin  E.  Wilson.  They  had  worked  on  December  twenty-aerenth 
shingling  a  building  at  No.  880  Walden  avenue  in  the  city  of 
Buffalo.  They  had  completed  the  shingling  with  the  exception  of 
a  part  of  one  course  of  ahingles  on  that  day.  It  snowed  during 
the  night  and  on  the  following  morning  Moell  and  BanKr  were 
about  to  ccmplete  tiie  shingling.  Moell  seems  to  have  gone  upon 
the  roof  to  dean  off  the  snow  and  in  some  way,  not  explained,  fdl 
and  his  death  resulted  from  the  fall. 

Bobert  W.  Bonynge,  Chief  Counsel  to  State  Indostriil  Oon- 
mission. 

H.  W.  Pottle,  for  insurance  carrier. 
Claimant  in  person. 

Ltoit,  Commissioner. —  Payment  of  oompen«ation  ia  reeisted  on 
two  ground^  namedy,  that  Moell  was  working  in  disobedieooe  to 
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hk  employer'a  orders  at  the  time  when  he  was  injured,  and  on  the 
further  gronnd  that  there  is  no  proof  that  the  widow  was  dependent 
upon  the  employee's  earnings  at  the  time  of  tiie  accident  So  fax 
as  the  latter  claim  is  concerned,  it  ia  aufficiont  to  say  that  thia  Com- 
DUBsion  has  repeatedly  held  Hiat  a  widow  is  entitled  to  compen- 
sation under  the  act  altogether  apart  from  the  question  of  depend- 
ency. The  statute  simply  makes  the  fact  of  widowhood  sufficient 
to  sustain  a  daim  for  oranpemsation  in  a  case  otherwise 
GtHupeasatabla 

It  is  claimed  by  the  employer  that  on  the  morning  when  Moell 
was  injured,  he,  the  employer,  told  him  to  go  to  a  job  on  Sumner 
ayenue  and  not  return  to  tiie  Walden  avenue  premises  for  the 
purpose  of  completing  the  shingling,  and  it  is  because  of  Moell  s 
allied  disobedience  of  this  direction  that  the  claim  for  compen- 
sation is  resisted.  The  following  is  the  statement  of  the  employer 
as  to  the  directions  given  Moell :  "  Q.  You  had  a  conversation  with 
the  decedent  the  morning  of  his  death,  did  yon  not?  A.  I  did. 
Q.  Go  on  and  state  what  you  said  and  what  he  said  *  A.  "Well, 
the  next  morning  it  snowed.  Q.  What  date  was  that  t  A.  On  the 
twenty-ei^th.  Q.  Of  December,  1916 1  A.  Tea.  And  I  walked 
annmd  ibere.  I  live  the  next  place  and  Moell  was  there  walking 
up  and  down  with  his  hands  in  his  pockets  and  I  flays, '  To  tell  the 
troth,  why  in  hell  didn't  you  finish  up  tliat  shingling  last  ni^t' 
Well,  he  says  '  We  didn't  get  done,'  and  I  says :  '  You  f  dlows  get 
to  work  in  a  few  minutes,  you  know  it  oan't  be  finished  now.  There 
is  snow  on  the  roof  and  the  job  wiH  wait  a  few  weeks.'  *  Well,  he 
Bays, '  We  will  finish  it'  I  says: 'No,  let  it  go.'  He  spoke  to  me 
in  German  and  says,  'If  you  don't  do  tiie  job  you  wtm't  ge*  the 
money,'  and  I  says,  '  Never  mind  that,  go  on  down  and  lay  your 
floors,'  and  he  says,  *  I  will  wait  tmtil  the  snow  gets  off  and  go  an. 
Thrai  I  went  on  down  to  the  Sumner  avenue  job,  and  when  I  got 
down  there —  Q.  Ton  told  him  to  lay  floors  down  on  Sumner 
avenue?  A.  I  saya,  'Come  on  down  and  lay  the  floors.'  Q. 
Which  was  on !  A.  Sumner  avenue,  this  other  job  he  had  worked 
on.  And  when  I  got  down  there  Mr.  Banzer  was  there  and  two  other 
men.  He  was  in  there  looking  at  his  tot^;  Mr.  Banzer  was.  Q. 
This  was  on  the  Sumner  avenue  job*     A.  Yea.     And  I  said. 
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'  Why  didn't  yon  fellows  finiBh  the  job  up  \  and  he  says,  '  There 
weren't  enough  shinglea'  1  says,  '  There  is  two  bundles  in  there,' 
and  ]^loell  knew  where  they  was.  He  says  he  did  not  know.  I 
says,  '  take  your  screw  driver  and  finish  up  in  there  on  the  doors 
and  Aloell  is  coming  to  lay  the  floor.'  So  he  took  his  screw  driver 
and  went  back  on  Walden  avenne.  Q.  Back  to  the  place  where 
they  were  shingling  the  house  ?  A.  Yes.  Of  course,  I  expected 
Moell  to  come  down  Sunrner  avenue  all  the  time  and  Portly  after 
that  I  got  a  t^ephone  to  go  home." 

It  may  be  admitted  that  a  woriunan  who  is  injured  while  per- 
forming some  service  which  he  is  distinctly  t<^d  not  to  do,  would 
not  be  entitled  to  c<Hnpensation,  but  the  present  is  a  somewhat 
different  ease;  Mr.  Wilaon  had  expressed  himself  as  greatly  dis- 
I^eased  that  the  small  amount  of  Singling  had  not  been  completed 
on  the  previous  night. 

From  a  reading  of  all  the  testimony,  I  am  of  the  opinion  that 
neither  Mr.  Moell  nor  Mr.  Banzer  understood  Mr.  Wilson's  direc- 
tion to  be  a  positive  command  not  to  complete  the  shingling.  The 
fact  that  there  was  only  a  slight  amount  of  it  to  be  done,  that 
the  material  to  comj^ete  it  was  found  oa  the  following  morning 
to  be  on  the  ground,  and  that  they  were  both  present  with  their 
tools,  coupled  with  the  fact  of  Mr.  Wilson's  displeasure  that  the 
shingling  had  not  been  completed,  would  so  far  make  an  implied 
modification  of  Mr.  Wilson's  direction  to  go  to  the  Sumner  avenue 
house  to  lay  floors,  that  it  excused  the  short  delay  which  it  was 
supposed  would  eeaue  for  the  purpose  of  completing  the  shingling 
jab,  and  this  was  apparently  the  opinion  of  Mr.  Banzer,  and  we 
may  well  suppose  that  Mr.  Moell,  whose  voice  cannot  now  be  heard, 
received  the  same  impression  from  Mr.  Wilson's  talk  and  demeanor. 
Mr.  Moell  was  the  partner  of  Mr.  Banzer  on  the  shingling  job  and 
might  very  well  have  supposed  that  if  Banzer  worked,  his  employer 
would  expect  him  to  assist  him.  Mr,  Banzer  testified  as  follows : 
"  Q.  Now  where  did  you  first  see  Mr.  Moell  the  morning  of  the 
accident  i  A.  On  the  comer.  Q.  Comer  of  what  ?  A.  Waldffli 
and  Poplar  avenue.  Q.  Did  you  have  any  conversation  with  him  t 
A.  No,  sir;  only  to  say  '  Good  morning  Moell.'  Q.  And  you 
went  in  and  commenced  to  do  some  workt    A.  Tee,  I  put  the 
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ladder  up.  Q,  What  did  jou  do  after  you  put  the  ladder  up  t 
A.  I  had  my  hatchet  over  in  Mr.  Wilsou'e  garage  and  went  over 
and  got  the  shingling  hatched  and  lloell  got  hia  and  I  climbed  up 
the  ladder  aod  din^jed  on  the  roof  and  cleaned  off  the  snow  and 
Moell  came  up  behind  me  and  was  sweeping  the  snow  off  the  gutter 
while  I  went  on  with  the  job.  Q.  What  happened  after  that  1  A. 
After  I  cleaned  off  the  snow  off  the  sides,  I  says: '  Hoell  yon  need 
not  come  up  here.'  I  says:  'You  stay  down  there  and  cut  the 
shingles.  I  will  give  you  the  length  of  the  shingles  and  you  cut  and 
I  will  handle  them  because  the  ridge  board  was  on  the  other  aide 
and  you  need  not  cut  them  off.'  I  just  looked  around  and  I  says: 
*  Nine  and  one-half  inches  '  and  there  he  fell.  Q.  He  fell  to  the 
ground  ?  A.  Tes,  and  I  went  down  aa  fast  as  I  could  and  pitted 
him  up,  etc" 

Again  Mr.  Banzer  testified :  "  Q.  When  Mr.  Wilson  was  absent 
from  the  job  on  which  you  were  employed,  did  you  have  charge  of 
the  men  working  on  the  job!  A.  When  a  man  sends  a  couple  of 
men  on  a  job  we  work  together.  Q.  How  did  you  come  to  tell  Mr. 
Moell  to  cut  the  shingles  the  length  yon  gave  him  ?  Were  you  his 
for^nan  }  A.  Because  he  was  an  old  man  and  I  didn't  want  him 
to  go  tip  on  the  roof.  I  thought  I  should  do  it.  Q.  Did  you  tell 
him  to  cut  the  shinies?  A.  Yes  to  cut  them  and  I  would  handle 
them.  Q.  Did  y<ya  imderstand,  when  you  were  told  to  Bz  the 
doors,  that  that  meant  when  you  got  the  shingles  done?  A.  I  sup- 
posed after  we  finished  up.  Q.  Tou  were  supposed  to  do  the 
shinning  before  you  hung  the  doors  f  Did  you  understand  you 
were  to  complete  this  shingling  job  before  you  went  over  to  the 
building  on  Sumner  avenoe !  A.  I  understood  it  that  way  or  I 
would  not  have  went  at  it." 

Under  all  the  circumstances  of  the  case,  I  am  of  the  opinion  that 
Mr.  Wilson's  direction  was  not  so  definite  and  positive  with  refer- 
ence to  leaving  the  shingling  job  that  it  ought  to  be  held  that  the 
deceased  put  himself  outside  of  the  em^oyment,  by  remaining  to 
do  the  comparatively  small  amount  of  work  which  he  had  been 
ceDsored  for  not  OHnpleting  the  day  before.  I  think  he  was 
injured  in  the  course  of  hie  employment  and  I  advise  an  award 
accordingly. 
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In  the  Mattor  of  the  Claim  of  Ellen  Minhib,  for  Compenaation 
under  the  Woricmen'B  Compensation  I/aw,  for  the  DeatJi  of 
Henbt  Mjhnis,  against  Johit  Yotjhq,  Employer;  Haktvobd 
AcciDKiT  AND  Indemnity  Coufant,  Insurance  Carrier 

Claim  No.  163S9 

(Decide  Jniw  14,  IBIS) 

InlnrlM  retelvcd  by  Heniy  MlimU,  nnltiiic  In  U«  duth,  whOe  unptoyed  by 
John  Yonng,  at  Syncnse,  H.  Y. 

On  October  SO,  ISIS,  Henry  Hinnis  wu  injured  severely  while  At  work 
for  John  Toong,  and  was  removed  to  a  hospital,  where  delirium  tremeni 
dereloped,  and  on  December  IS,  1015,  Uinnie  died.  Thii  case  tunu  upon 
a  question  as  to  when  delirium  tremeng  alcoholic  caaes  may  be  s^d  to 
be  the  cauM  of  death  and  when  the  injuriee  UieouelTei  may  be  said  to 
reeult  in  death.    An  award  waa  made. 

The  claim  arose  out  of  the  death,  on  December  fifteenth,  ot 
Henry  Minnis,  at  the  House  of  Good  Shepherd,  in  the  city  of 
Syracuse.  Mr.  Minuis,  on  October  thirtieth,  received  an  injur? 
resulting  in  "  spiral  couuuinuted  fracture  of  the  letft  femur 
extending  from  lesser  trochanter  down  to  below  the  middle  of 
femur,  the  leaser  trochanter  being  detached  from  shaft"  After 
his  remoral  to  the  hospital  he  became  delirious,  devel<^>ed  bed 
Boree  and  died  apparently  from  deilinum  tremens.  The  insur- 
ance carrier  remsts  the  claim  for  compensation  under  the  facta 
and  oircamBtanoee  of  the  caae,  supplemented  by  proof  that  the 
injured  man  drank  considerable  quantities  of  ale  surreptitioualy 
furnished  him  by  his  friends  after  he  entered  the  hospital,  and 
the  daim  is  made  that  the  drinking  of  diese  quantities  of  ale  was 
d/ae  of  the  producing  causes  of  the  delirium. 

Robert  W,  Bonynge^  Chief  Counad  to  State  Industrial  Com- 
mission. 

Alfred  M,  Bailey,  attorney  for  insurance  carrier. 
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Ltor,  ConmiiBsicmer. —  It  is  not  olaimed  by  the  iiwuraiioe 
oarrier  that  Mr.  Minnis  was  an  inordinate  drinker  before  bis 
injury,  nor  that  drink  had  anTthing  to  do  with  causing  his  aaa.- 
dent.  Tbe  medical  testimony  in  tbe  case  seems  to  barmoniEe 
ccHnpIetely  with  demsions  made  both  by  this  CommisBion  and  l^ 
the  court  to  the  effect  that  where  a  man,  accustomed  to  the  use 
of  alcoholic  liquor  in  his  lifetime,  reoeive»  a  serere  injury  which 
incapaoitatee  him  from  labor  and  produces  delirium  tremens, 
death  is  due,  within  the  meaning  of  the  compenaation  law,  to  the 
injury.  It  seema  to  be  well  recognized  by  the  medical  profes- 
sion that  the  continuous  use  of  alcohol  produces  such  a  con- 
dition in  the  system  that  a  serera  shock  or  injury  is  quite  likely 
to  produce  in  the  patient,  when  he  ceases  to  follow  hia  usual 
vocation,  delirium  tremens.  In  the  case  of  Sullivan  v.  Industrial 
Engineering  Company,  decided  by  the  Appellate  Division  o£  the 
third  department  in  May,  1916,  Judge  Woodward,  in  writing  the 
opinion  of  the  court,  said :  "Acceleration  of  death  from  delirium 
tremens  throng  an  injury  bringing  <m  or  aggravating  the  con- 
dition of  alcoholism  or  Semens,  has  been  held  to  sustain  liabili^ 
for  the  death  as  produced  by  the  injury  both  in  tort  actions  and 
under  the  Compensation  statuta  (McCahill  ▼.  New  York  Trans- 
portation Company,  201  N.  Y.  221;  Carroll  v.  Knickerbocker  Ice 
Company,  169  App.  Div.  4ri0;  Winter  v.  New  York  Herald,  166 
N.  Y.  SuppL  1149.)  Therefore,  even  if  the  donant  of  lobar 
{meumonia  or  weakened  resistance^  due  to  die  impaet  of  the  water- 
soaked  timber,  be  laid  aside,  and  the  theory  of  dea^  from  delirium 
tremeoa  accepted,  the  causal  condition  is  sufficient  under  the 
audiorities,  and  Uie  award  is  uot  made  under  tlie  drcomstanoes 
giving  this  ooort  right  or  reason  to  reverse  or  remand." 

The  physioians  in  the  present  case,  I  think,  are  {ffactically 
agreed  that  die  injnry  to  Mr.  Minnis  was  sufficient  to  be  the 
producing  cause  ot  die  ddirium  tremens  from  v^eh  he  died, 
and  the  case,  therefore,  would  ordinarily  come  direody  under  the 
opinion  in  the  Sullivan  case,  just  quoted. 

It  remains  to  ocnisider  what  effect  upon  our  dei^ion  die  iindi»- 
pnted  fact  that  Minnis  was  furnished  with  considerable  quan- 
tities <^  ale  after  be  entered  the  hospital,  ought  to  have.     The 
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testimoDy  as  to  the  amount  of  ale  which  Mr.  Minnis  drank  is  not 
very  specific  It  wa«  furnished  him  by  hia  fellow  workman,  who 
apparently  thought  they  were  doing  him  a  kindneea,  and  tiie  teeti- 
mony  is  that  it  was  brought  to  his  bedside  to  the  extent  of  three  or 
four  bottles  at  a  tima  It  is  stated  that  these  bottles  held  about  a 
pint  each.  The  witnesses  wiio  brou^t  it  said  that  Minnis  would 
drink  a  part  of  the  bottle  and  ask  the  nurse  to  put  the  balance  on 
ice  to  keep  for  him.  The  eridence-abo  is  that  bottles  were  found 
about  his  bed.  I  think  it  cannot  be  held  under  the  evidence 
that  he  drank  more  than  two  or  three  bottles  per  day,  although  the 
physician  in  attendance  apparently  came  to  the  concluuon  before 
he  knew  the  facts  that  some  one  was  furnishing  him  with  liquor. 
Having  be^i  assured  of  the  fact  he  went  to  the  employer  and  stated 
to  him  that  Minnis  would  not  live  unless  the  giving  of  liquor  was 
stopped,  and  the  employer  gave  orders  to  his  other  employees  to 
cease  furnishing  the  ale,  and  this  order  seems  to  have  be^i  com- 
plied with.  It  is  of  course  well  known  that  ale  contains  only  a 
very  raaall  quantity  of  alcohol  and  it  certainly  would  seem  that 
no  very  large  amount  of  alcohol  could  be  derived  from  the  amount 
of  ale  which  Mr.  Minnis  drank  in  the  hospital.  The  most  that 
the  physicians  would  say  as  to  the  effect  of  the  ale  is  that  it 
would  teod  to  aggravate  his  d^irious  conditi<Hi.  Ncme  of  thetn 
claimed  that  it  produced  it.  The  consensus  of  medical  opinion 
seems  to  be  as  already  stated,  that  tlie  delirium  was  produced  by 
the  injury  and  waa  merely  made  worse  by  the  indulgence  in  ale. 
I  am  not  able  to  find  upon  the  testimony  that  the  indulgence  in 
ale  80  far  aggravated  Mr.  Minnis'  condition  as  to  be  the  procuring 
oanae  of  his  death. 

Under  all  the  circumstances  of  the  case,  the  very  severe  injury 
which  he  suffered  being  tak«i  into  account,  b^;ether  with  llie 
fact  that  a  man  in  the  habit  of  strenuous  daily  exertion  is  laid 
aside  where  he  has  no  exercise,  I  am  of  the  (pinion  that  Mr. 
Minnis'  death  has  been  traced  with  reasonable  certainty  to  his 
accident,  "  arising  out  of  and  in  the  course  of  his  employment  and 
such  disease  or  infection  as  may  naturally  and  unavoidably 
result  therefrom,"  within  the  meaning  of  subdivision  7  of  section 
3  of  the  CfHnpensation  Law,  and  I  advise  an  award  accordingly. 
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lu  the  Hatto  of  the  Claim  of  Chablks  H.  Richakdson,  for  Com- 
penaation  lTiid«r  the  Workmen's  Oompenaatioa  Law,  against 
BuiLDBBs'  ExoKAHGB  ASSOCIATION,  Employer;  Zumoh  Ges- 
BBAi.  AooiDiNT  Aim  LiABiuTT  CoupAiTT,  LxD.,  Iiifiuranoe 
Oarrier 

Claim.  No.  65700 

(Dwided  June  14,  1919) 

InjnilM  vecelTed  by  OmiIm  H.  Bicbudson,  by  tlia  accidental  tvnlnc  of  • 
valve  on  a  ateam  pipe,  vliite  employed  by  the  Bnildera'  Bzchange  Auo- 
datloD. 

Ob  March  30,  1916,  while  Chartea  H.  Riehardaon  was  onployed  about 
the  plant  of  tbe  Builders'  Exchange  Asaoetation  he  climbed  up  over  a 
•team  pipe  to  turn  off  a  valre  but  the  pipe  was  ao  hot  that  after  taking 
hold  of  it  Rlidiardson  releaaed  his  grasp  and  fell  acroea  another  hot  pipe 
Inflieting  injuriea  which  neeeaaitated  hia  leaving  work  for  leverBl  days. 
B7  October  flfteenth  hia  condition  waa  aerioua  and  developed  into  cancer 
neeenitating  a  leriona  operation.    An  award  was  made. 

Robert  W.  Soayitge,  Chief  Counael  to  State  Indastrial  Com- 
mission. 

John  N.  Carli^  and  Valentine  Ahem,  attorneys  for  insurance 
carrier. 

Lyon,  Commissioner. —  The  claimant,  Charles  H-  Richardson, 
was  a  rather  heavy  man  and  was  employed  about  the  plant  of  his 
employer  on  March  30,  1915,  and  climbed  np  over  a  steam  pipe 
for  the  purpose  of  turning  off  a  valve.  The  pipe  was  hot  and 
Mr.  Richardson  after  taking  hold  of  it  released  his  hold  and  fell, 
striking  straddle  of  a  hot  pipe  and  incidentally  turning  a  valve 
which  released  hot  steam  which  burned  him  considerably.  The 
injury  didn't  at  the  time  seem  serious.  He  put  on  some  appli- 
cations at  his  home  and  it  ceased  to  be  painful  after  three  or  four 
days.  It  was  not  until  a  considerable  length  of  time  afterwards 
that  he  bad  any  apparent  trouble  or  discomfort  from  his  accident, 
but  by  October  fifteenth  he  found  himself  in  a  serious  ocmdition. 
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At  tbat  time,  he  ceased  work,  and  on  applying  to  his  tA;Bi<uan, 
hia  condition  waa  diagnosed  as  epithelioma  or  cancer.  The  phj- 
sician  advised  an  immediate  operation  and  an  operation  waa  had, 
and  while  Mr.  Kichardaon  haa  to  a  oertain  extent  reoovered,  he  is 
not  yet  fully  recovered  and  it  ia  donbtful  whether  the  case  may 
not  develop  into  a  pennanent  injury. 

The  question  to  be  determined  ia  whether  his  present  condition 
ia  the  result  of  the  accident. 

The  insurance  carrier  olaima  that  the  length  of  time  between  the 
injury  and  the  development  of  the  epithelioma  negatives  the  idea 
that  the  latter  was  caused  by  the  former.  The  case  ia  one  where 
there  is  a  difference  of  medical  o^ttnion.  Two  of  lie  pbysiciana 
called  were  of  the  opinion  that  the  cancer  could  be  traced,  with 
reasonable  certainty,  to  the  injury,  and  in  this  opinion,  T>r.  Lewy, 
medical  expert  of  the  Commission,  seems  to  ooncur;  while  two  or 
three  others  are  of  the  contrary  opinion. 

Epithelioma  appears  to  be  n  form  of  cancer  which  develops  most 
usually  on  that  portion  of  the  human  system  where  the  mucous 
membrane  joins  with  the  outer  skin;  for  instance,  at  the  mouth, 
nostrils,  rectum,  etc  It  is  also  the  opinion  of  all  the  physicians 
that  cancer  very  frei'|iiCQt1y  develops,  if  not  as  a  result  oi  a  born,  at 
least  in  the  position  where  a  bum  baa  left  an  old  scar,  being  caused 
in  many  cases  by  continuous  irritation  of  the  previously  existing 
scar.  It  ia  therefore  quite  evident  that  the  elements  to  oooneot  the 
epithelioma  in  this  case  with  the  injury  are  jweeent. 

Dr.  Kingsbury,  called  by  the  insurance  carrier,  testified  diat  this 
form  of  cancer  is  of  extremely  rare  occurrence.  Asked  speufically, 
if  one  man  in  1,000,000  was  so  afflicted,  he  said,  "  No."  Asked 
whether  one  man  in  ri,00O,000  was  so  afflicted,  he  was  not  oertain. 
In  any  event,  it  is  undisputed  that  this  form  ot  disease  is  extremely 
rare  in  the  human  species.  The  form  of  injury  which  Mr. 
Richardson  received  is  also  extr^ndy  rare. 

Taking  these  facts  into  consideration,  it  is  extremely  difficult 
to  disabuse  the  mind  of  the  fact  that  where  the  extremely  rare 
disease  of  this  form  of  epithelioma  concurs  with  the  extremely 
rare  accident  of  a  bum  such  as  claimant  sustained,  that  one  ia 
not  caused  by  the  other.  Of  coarse  it  is  conceivable  that  these  two 
exceedingly  rare  occurrences  mig^t  coincide  without  there  being 
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a  caaal  relation  between  them,  bat  ihe  chances  of  ench  a 
coincidence  are  so  remote  that  the  mind  generally  would  refuse 
to  believe  that  such  is  the  case. 

I  am  of  the  opinion  that  the  claimant's  injury  has  been  con- 
nected, with  reasonable  certainty,  with  the  aocident  whidi  hap- 
pened to  him  on  March  80,  1915,  and  that  he  is  therefore  entitled 
to  an  award. 

The  carrier  raiaee  the  point  tliat  the  claim  should  be  denied 
because  of  the  delay  in  pving  notice  of  injury.  Seeticm  18  of 
the  act  provides :  "  The  failure  to  give  sudi  notice,  unless  excused 
by  the  Cknnmiseion  either  on  the  ground  that  notice  for  some 
sufficient  reason  could  not  bave  been  ^ven,  or  on  the  ground  that 
the  State  Fund,  insurance  company,  or  employer,  as  the  case  may 
be,  baa  not  been  prejudiced  thereby,  shall  be  a  bar  to  any  claim 
under  this  chapter." 

The  reason  for  not  giving  notice  earlier,  was  undoubtedly 
because  the  claimant  did  not  know  that  the  injury  waa  of  a  serious 
nature.  The  reason  for  requiring  early  notice  is  i^parently  in 
order  that  the  employer  may  either  investigate  to  determine 
whether  the  employee  is  truthful  in  his  claim  of  injury  or  that 
he  may  offer  treatment  to  prevent  serious  consequences  frcan  the 
accident.  In  the  pre6ent  ease,  there  is  no  serious  claim  that  the 
claimant  was  not  injured  as  stated.  So  far  as  treatmemt  is  con- 
cerned, it  is  not  at  all  probable  that  the  employer  or  the  inauranoe 
carrier,  if  notice  bad  been  given,  would  have  appreciated  the 
danger  of  cancer  any  more  than  claimant  did,  until -the  cancer  had 
devdoped  and  at  that  time  nothing  could  be  done  that  has  not  now 
been  done.  I  think  the  insuranca  carrier  was  not  prejudioed  by 
the  delay  in  giving  uotioa. 
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Id  the  Matter  of  tbe  Claim  of  Ida  M.  Dowliitq,  for  Compensation 
Under  the  Workmens'  Compensation  Law,  for  the  Beatti  of 
MiOHABi,  T.  DowLiNO,  against  Nbw  Yobk  Cbnthal  ahd 
Hddsoit  Kivsb  Raii-boad  Ooufaht,  Employer  and  Self- 
Inaurer 

Claim  No.  181 

(Dedded  June  U,  lOlt) 

InjurlM  received  by  MkhMl  T.  Dowlins,  Tenltins  In  Iub  death,  while  employed 
u  *  Hction  hand  by  the  New  York  Ceutial  and  Hudson  Blvei  Railroad 
Company. 

On  June  28,  1915,  near  Qhent,  N.  Y.,  Mich«l  T.  Dowling  wa*  run 
down  and  killed  by  a  train  while  eitting  upon  one  of  the  rails  ot  the 
track.  Be  waH  on  hie  way  to  where  his  g^n^  was  employed  but  had  ut 
down  and  paid  no  attention  to  the  whistle  of  the  approaching  train. 
There  was  evidence  that  he  was  intoxicated  at  the  time.  Award  denied 
upon  the  ground  that  deceased  was  either  bent  on  suicide  or  was  too 
intoxicated  Us  know  what  he  was  doing  In  remaining  upon  a  railroad 
track  and  paying  no  attention  to 


Robert  W.  Bonynge,  Chief  Counsel  to  State  Indufltrial  C(nn- 
mission. 

Frederick  T.  Daviea,  attorney  for  claimant, 

0.  G.  Browiie,  attorney  for  employer. 

Lton,  CommiBsioner, —  The  claim  ia  made  for  eompenaation 
for  the  death  of  Michael  T.  Dowling  who  was  run  over  by  a  train 
of  his  employer  on  June  28,  1915,  near  Ghent,  N.  Y.,  causing 
instant  death.  Mr.  Dowling  had  been  working  only  a  short  time 
for  the  railroad  and  had  been  given  a  day  oS  and  returned  to 
Ghent  for  the  purpose  of  entering  upon  hia  employment  on  the 
28th  day  of  June,  1916,  arriving  there  at  about  10:30  a.  u.  He 
had  apparently  been  drinking  more  or  less,  although  several  of 
the  witnesses  were  unwilling  to  testify  that  he  was  so  far  intoxi- 
cated as  to  not  have  control  of  himself,  and  others  who  knew  him 
well  testified  that  they  never  knew  him  to  drink.    He  stayed  near 
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the  station  for  a  couple  of  hours,  ate  his  dinner,  chaaged  hia  cloth- 
ing and  started  for  the  place  where  his  gang  were  working  shortly 
after  noon.  The  engineer  of  the  train  which  ran  over  him,  as 
well  as  tJie  firemen,  testified  that  when  first  se«i  Dowling  was 
sitting  upon  one  of  the  rails  of  the  track  upon  which  the  train  wan 
coming,  facing  the  other  rail  of  the  same  track,  crouched  up  with 
his  head  bent  over  in  such  wise  that  for  a  time  they  supposed  it 
was  a  dog  on  the  track.  They  sounded  the  whistle  continuously, 
but  without  making  any  apparent  impression  upon  Dowling,  and 
although  they  glowed  the  train  up  ai  rapidly  as  possible  when 
tiiey  found  it  was  a  man,  they  were  unable  to  stop  the  train  before 
it  had  run  over  him.  Dowling  in  the  meantime  giving  no  apparent 
heed  to  the  approach  of  the  train  up  to  the  time  when  he  was 
atruok.  The  onployer  claims  that  if  Bowling's  injury  arose  out  of 
and  in  the  course  of  his  employment,  he  either  committed  suicide 
by  voluntarily  subjecting  himself  to  the  hazard  or  was  so  intoxi- 
cated that  his  death  was  due  solely  to  that  cause. 

I  am  unable  to  see  how  the  claimant  can  micceed  on  any  theory 
of  the  Compensation  Law.  It  appears  by  the  evidence  that  Dowl- 
ing was  to  perform  his  service  two  miles  or  two  and  ono-half  miles 
from  the  place  where  he  left  the  train  in  the  morning.  He  started 
to  readi  his  place  of  work  by  walking  down  the  track  staggering 
from  side  to  side,  and  the  testimony  is  that  one  of  his  co-employeee 
seeing  his  condition  and  that  he  was  apparently  so  under  the 
influence  of  liquor  that  be  could  not  take  care  of  himself,  seized 
him  on  the  aj^roach  of  a  freight  train  and  forcibly  dragged  him 
off  the  track  and  held  him  until  the  train  had  passed  by.  After- 
wards he  continued  on  down  the  track  and  nothing  more  was 
heard  of  him  until  report  of  his  death  was  received. 

While  an  employee,  generally  speaking,  is  under  the  Compen- 
sation Act  from  the  time  when  he  enters  upon  the  plant  of  hia 
employer  for  the  purpose  of  engaging  in  his  occupation,  I  am 
inclined  to  think  that  in  the  present  case  it  cannot  be  held  that 
Dowling  was  covered  by  the  act  at  the  time  of  his  death.  An 
employee  of  a  railroad  who  can,  if  he  chooses,  enter  upon  the  track 
of  hia  employer  two  miles  and  a  half  from  Ibe  place  of  hia  employ- 
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ment,  but  who  hns  the  option  to  proceed  to  bis  work  by  some  other 
route  not  within  the  railroad  hazard  and  wboee  hours  o£  serrioe 
do  not  actually  begin  until  he  arrives  at  the  place  of  work,  ia  not, 
while  he  is  reaching  his  ]ob,  in  my  opinion,  covered  by  the  Com- 
pensation Law. 

Be  that  as  it  may,  I  am  very  clearly  of  the  opinion  that  the 
employer  haa  overcome  the  presumption  of  the  statute  set  forth  in 
section  21,  and  that  Mr.  Dowling's  death  was  caused  either  by  his 
willful  intention  to  cause  his  own  deat^  or  eolely  frmn  his  intoxi- 
cation. Apparently  Mr.  Dowling  was  a  good  deal  under  the 
influemce  of  liquor  when  he  started  for  his  job  and  it  is  incon- 
ceivable to  me  that  any  man  who  was  not  either  bent  on  suicide 
or  too  intoxicated  to  know  what  he  was  doing,  would  deliberately 
seat  himself  upon  the  track  of  a  railroad  and  go  to  sleep  or  remain 
motionlees  upon  the  approach  of  a  heavy  train  whose  whistle  was 
sounding  for  a  long  distance  before  it  reached  him.  It  is  true 
that  the  evidence  comes  very  largely  from  employees  of  the  rail- 
road, but  I  do  not  think  they  can  be  held  to  be  so  biased  by  a 
desire  to  bold  their  positions,  as  to  be  unworthy  of  belie£  I 
advise  that  an  award  in  this  case  be  denied. 


Tn  the  Matter  of  the  Claim  of  Frank  Backmait,  for  Compensation 
Under  the  Workmen's  Compensation  Law,  against  Dwioht 
Dbvine  &  Sons,  Employer ;  Tbatii^ebs'  IirsusAiraB  Cohpaitx, 
Insurance  Carrier 

Claim  No.  14669 

(Decided  June  14,  191«) 

InJiiilM  neefved  hj  Fruik  Bukman  while  employed  fa  tbe  factory  of  Dwl|^ 
Derlne  ft  Sons, 

On  October  4,  1915,  Frenle  BAckmAn,  while  employed  at  Dwight  Devlne 
&  Sons  factory  At  Ellenvllle,  N.  T.,  was  atruck  in  the  cheat  by  fragmenta 
of  A  grindstone  iritioh  burst.  He  has  aiace  dereloped  a  bftd  case  of 
tuberculoaisi  up  to  the  time  of  the  injury  he  was  of  robust  appearance 
but  had  had  aome  trouble  with  a  cough  which  his  phyeitian  stated  oame 
from  A  bad  throat  and  not  from  the  lungs. 
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When  »  piwioiu  diseMed  condition  which  did  not  present  the  work- 
nuu  tima  continuing  his  employment  ia  accentuated  or  accelerated  by 
Ml  injury  ao  that  the  workman  cannot  render  aeniea,  the  injury  ia  the 
caiHe  of  the  disability  within  the  meaning  of  the  Compenaation  Law,  not- 
withatanding  the  previous  diaeaaed  condition.    An  award  wu  mad«. 

Cleon  B,  Mamy,  attorney  for  claimant 

Thomas  F.  Harley,  attorney  for  insurance  carrier. 

James  M.  MeCioeiky,  attorney  for  insurance  carriear. 

Lyon,  Commissioner. —  The  claimant  was  injured  on  October 
4,  1916,  by  the  bursting  of  a  grind  stone  upon  which  he  was  at 
work  in  the  factory  <rf  the  employer  at  Ellenrille,  N.  Y.  The  stone 
when  it  burst  struck  the  claimant  in  the  chest,  not  making  an 
abrasion  of  the  skin  but  a  red  spot  about  half  the  size  of  the  hand. 
He  also  had  an  abrasion  or  c<mtusion  over  one  of  his  eyes  and  a 
black  and  blue  spot  on  one  leg.  The  injury  did  not  at  the  time 
seem  to  be  veiy  serious.  The  claimant  was  able  to  walk  around, 
and  while  he  was  taken  to  his  home  in  a  conveyance  he  requested 
to  be  allowed  to  walk  into  the  house  rather  than  be  assisted,  in 
order  not  to  fright«a  his  wife.  He  was  treated  by  Dr.  Devine,  a 
member  of  his  firm  of  employers,  a  physician  of  sereral  years' 
standing.  He  was  able  to  be  out  within  a  day  or  two  and  was 
advised  by  the  doctor  to  keep  around  and  out  of  doors  which  he 
did.  He  was  taken  worse  on  the  following  Saturday,  the  injury 
having  occurred  on  Monday,  and  since  that  time  haa  apparently 
developed  a  rather  bad  case  of  tuberculosis.  If  the  accident  can 
be  h^d  to  be  the  cause  of  the  development  of  tuberculosis,  he  will 
be  oititled  to  compensation  apparently  for  considerable  time  as 
his  present  physical  condition  is  bad. 

While  the  medical  testimony  is  at  variance  upon  the  question 
whether  the  claimant's  present  condition  can  be  traced  with  reas(m- 
able  certainty  to  the  accident,  there  is  not  very  much  divergaioe  of 
opinion  either  as  to  the  claimant's  previous  or  as  to  hia  present 
condition.  The  claimant  before  hie  injury  was  a  man  of  rather 
robust  appearance,  five  feet  and  seven  or  eight  inches  in  height 
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and  weighing  about  165  pounds.  The  testimony  is  that  he  worked 
with  a  good  deal  of  regularity  before  his  injury  and  that  his  health 
appeared  to  be  fairly  good.  On  the  other  hand,  Uiere  is  no  ques- 
tion but  that  he  was  afflicted  with  tuberculoeis  before  he  was 
injured.  He  had  had  a  cough,  he  had  complained  of  not  feeling 
well,  he  had  been  for  some  weeks  spitting  blood,  although  bis 
doctor  was  of  the  opinion  that  the  blood  came  from  a  bad  throat 
rather  l^an  from  the  lungs.  The  physician  for  the  company  wa» 
of  the  opinion  that  he  would  by  this  time  have  been  all  right  if  he 
had  been  in  a  normal  oonditioD  when  injured.  While  she  did  not 
think  his  injury  at  first  was  very  serious,  she  was  concerned  about 
bis  cough  and  watched  the  condition  of  his  Inngs,  fearing  that  the 
concussion  may  have  lacerated  them.  The  medical  experts  all 
agree  that  in  a  case  of  latent  tuberculosis,  a  bruise  over  the  chest 
of  any  considerable  d^ree  of  severity  mi^t  be  a  sufSaent  con- 
tributory cause  for  a  rapid  development  of  tnbercnlosis. 

In  my  opinion  that  is  the  precise  situaticm  hera  Mr.  Batdsnan 
was  undoubtedly  tubercular  at  the  time  when  he  was  hurt,  but 
from  all  appearances,  he  would  have  been  able  to  continue  woric 
for  almost  any  length  of  time  without  the  disease  progressing  so 
far  as  to  incapacitate  him.  The  evidence  now  is  that  he  has  lost 
a  great  amount  of  fleah,  that  he  is  unable  to  do  any  work,  that  he 
is  rather  growing  worse  than  otherwise,  and  the  photographs 
offered  in  evidence  show  a  sufficient  difference  in  his  physical  cMi- 
dition  before  and  after  the  accident,  to  make  the  inference  that 
he  may  never  be  able  to  resume  his  former  or  any  employment, 
perfectly  justifiable. 

This  Commission  has  repeatedly  held  that  where  a  previous 
diseased  condition  which  did  not  prevent  the  workman  from  con- 
tinuing his  employment  is  accentuated  or  accelerated  by  an  injury 
so  that  Hie  workman  cannot  render  services,  the  injury  is  the  cause 
of  the  disability  within  the  meaning  of  the  Compensation  Law, 
notwithstanding  the  previous  diseased  condition,  and  this  position 
haB  been  repeatedly  upheld  by  the  courts. 

In  my  opinion  the  case  is  compensative  and  I  advise  that  the 
award  of  c(»npensalion  be  continued. 
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In  the  Matter  of  the  Claim  of  Kate  Nelson  and  Daughter,  for 
for  CompeiisatiOD  Uuder  the  Workmen's  Compensation  Law, 
for  the  Death  of  Joseph  Nelson,  against  Thomas  McLahnow 
&  Co.,  Inc.,  Employer;  Travelers'  Ihsdkamce  Compaht, 
Carrier 

Claim  No.  54285 

(Decided  June   U,   1916) 

iBjtuiM  tMeived  by  Joseph  Nelson,  resnlting  in  Ub  death,  while  employed 
u  A  teunBter  by  Thomu  HcLamon  &  Co.,  Inc. 

On  Juiiiary  s,  ID).),  Joseph  Nelson  was  asaistlng  in  piling  steel  beuns 
on  t,  dock  and  in  handling  one  of  the  beama  it  slid  along  the  pile  jamming 
into  his  left  side.  In  attempting  to  hold  the  beam  Nelson  BUat«ined  an 
unusual  strain  resulling  in  pulmonary  tul>ercul08U  and  on  July  21,  ISIG, 
he  died.    An  award  was  made. 

MiTCHEL,  Chairman. —  Joseph  Nelson,  deceased,  the  employee 
out  of  whose  injury  this  elaim  arises,  was  an  employee  of  Thomas 
McLamon  &  Co.,  Inc.,  of  New  York  city,  truckmen  and  riggers. 
The  insurance  carrier  is  the  Travelers'  Insurance  Company.  Mrs. 
Kate  Nelson,  wife,  is  the  principal  dependent  and  claimant  for 
herself  and  Marguerite  Nelson,  a  daughter,  aged  ten. 

A  review  of  the  evidence  shows  that  Nelson  had  heen  engaged 
in  heavy  tm<^ing  for  nine  years  or  more,  and  that  he  had  worked 
for  the  said  employer  off  and  cm  for  the  last  three  years.  It  shows 
that  he  had  suffered  an  accident  in  April,  1914,  resulting  in  a 
hroken  rib  and  probably  a  punctured  Inng.  This  was  before  the 
Compensation  Law  was  effective,  and  no  claim  for  compensation 
was  based  on  said  injury.  From  this  injury  he  had  recovered  and 
began  to  work,  for  we  have  him  n  claimant  under  claim  No. 
33338  for  an  injuri-  sustained  September  24,  1914,  for  which  a 
claim  for  compensation  was  filed,  and  for  which  he  received  an 
award  of  compensation  for  a  period  ending  November  12,  1914, 
in  an  amount  of  fifty-lwo  dollars  and  ninety  cents.  This  was  an 
injury  to  the  wrist.     From  this  second  injury  also  he  had 
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recovered,  and  liad  returned  to  work  doing  the  same  hesvj 
character  of  work. 

He  then  sustained  an  injurj-  oo  January  6,  1916,  at  12:30 
o'clock  in  piling  sted  beams  on  dn<-k  and  in  handling  a  beam  which 
slid  along  the  pile,  jamming  into  his  left  sida  An  attempt  to 
hold  such  beam  caused  an  unusunl  strain  which,  with  the  impact 
of  the  beam,  constitutes  the  injury,  to  whidi  is  attributed  the 
fatal  result  on  which  the  death  claim  before  us  ia  based.  For  this 
injury  a  claim  for  compensation  was  filed,  the  same  being  No. 
54285,  upon  which  an  award  waa  made  on  February  25,  1915, 
again  on  April  fifth,  April  fiftpenth.  May  third,  May  seventeenth 
and  June  sixteenth,  at  which  latter  date  a  final  award  was  made, 
and  the  case  closed,  claimant  seemingly  having  recovered  ability 
to  work,  but  he  remained  much  reduced  in  weight  and  with 
markedly  diminished  health. 

After  receiving  his  last  payment  he  did  not  go  to  woit  but 
went  away  to  his  sister's  house  at  Creeks  Locks  to  rest.  A  rapid 
decline  set  in  and  he  died  July  21,  1916,  from  pulmonary  tuber- 
culosis. 

The  accident  to  faia  wrist  is  referred  to  as  showing  that  he  had 
recovered  and  returned  to  work  from  the  acoidont  of  Septonber, 
1914,  and  to  notice  that  the  attending  physician  did  not  at  this 
time  notice  external  aigns  of  tuberculosis,  for  he  answers  "  no  "  to 
the  question  "ia  there  evidence  of  tubercular  infection." 

The  queaticoi  evidently  is  a  medical  one.  A  review  of  all  the 
medical  testimony  discloses  no  serious  disngreement,  but  a  very 
general  concurrence  of  opinion  to  the  effect  that  the  injury 
caused  a  latent  tubercular  condition  to  become  acute,  from  which 
death  resulted. 

Dr.  von  Unruh :  "  He  suffered  a  hemorrhage  from  the  left  lung, 
lower  part  of  posterior  lobe,  in  consequence  upon  lifting  heavy 
iron."  This  physioinD  made  a  prognosis  of  six  months,  which 
evidences  the  expectation  of  recovery,  which  is  supported  1^  a 
supplementary  report  on  April  1,  1915,  giving  probable  duration 
of  disability  "  another  two  months  from  this  date  "  and  saying, 
"  the  lesions  in  his  left  lung  caused  by  the  hemorrhage  appear  to 
be  gradually  healing  up." 
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Dr.  Lewy,  on  Jnne  eighth :  "  I  would  oonflider  the  palnHmary 
hanorrhagee  in  consequence  of  heavy  exertion,  due  to  lifting." 

Dr.  Charles  F.  Hunt.  May  2T,  1916:  "  Has  an  active  bronchial 
process  now  in  progress  with  involvement  of  emaller  air  spaces 
especially  upon  upper  portion  of  lung,  left  side  —  has  chronic 
inflanunation  of  lung."  And  again  cm  June  first :  "  The  hemor- 
rhages complained  of  were  undoubtedly  due  to  changes  within  the 
lungs  and  bronchi!,  which  was  brought  on  by  phv^^ical  exertion." 

Dr.  Ton  Unrnh,  testimony  before  the  Commission:  "  If  tliere 
was  an  old  healed  up  injtiry,  the  fall  (injury  i)  might  have  very 
well  torn  np  any  healing  scar  in  the  lung  and  the  hemorrhages 
resulted,  and  in  the  event  that  there  was  a  latent  tuberculosis 
which  had  hem  dormant  since  childhood,  it  might  then  have  shown 
tubercle  bncilli  in  tiio  sputum." 

Br.  Lewy  at  the  same  time  commenting  upon  this  testimony : 
"  What  the  doctor  has  said  is  so  —  a  latent  tuberculosis,  a  dormant 
tuberculosis  could  be  brought  into  life  after  many  years  by  an 
injury." 

The  fact  is  well  enough  established  that  before  the  time  of  the 
injury  in  January,  1915,  Nel8<»i  was  tubercular,  but  he  had  had 
sufficient  recu]>erative  vitality  to  recover  from  the  injury  of  April, 
1914,  and  return  to  heavy  work.  Moreover,  he  was  seeoiingly  able 
to  recover  from  the  injury  of  January,  1915,  so  as  to  be  able  to 
return  to  work,  although  he  did  not  recover  lost  weight,  and  "  an 
acdve  bronchial  process  was  in  progress." 

This  apparent  second  recovery  from  the  injury  causing  hemor- 
ritages  of  the  lung  tends  strongly  to  establish  the  belief  that  with- 
out the  second  injury  his  recovery  from  the  April,  1914,  accident 
would  have  been  permanent  and  complete. 

From  all  of  which  T  find  no  trouble  whatever  in  pronountnng  th© 
claim  a  compensatahle  one.  Pkimant  may  or  may  not  have  had 
tuberculosis  in  April,  1914;  he  had  had  an  injury  to  his  left  lung; 
he  had  recovered  and  resumed  the  heavy  work  he  had  been  doing 
for  years;  he  sustained  an  injury  in  January.  1915;  after  that 
he  appeared  to  be  tubercular,  although  for  a  while  the  specimens 
of  his  sputum  showed  n^ative  results;  then  positive  results:  bis 
case  was  closed  and  it  was  reccnnmended  that  he  go  to  work;  he 
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did  not  go  to  work  but  went  away  to  rest;  rapid  decline  aet  in 
andhe  died  July  21,  lfll6. 

If  he  was  preyioualy  tubercular  either  from  the  accident  of 
April,  1914,  or  from  general  lesions,  the  accident  of  January, 
1915,  rendered  the  latent  tuberculosis  acute ;  while  the  accident  of 
April,  1914,  80  weakened  him  that  he  became  a  victim  of  the 
second  accident,  still  this  fact  would  not  defeat  the  claim  but 
rather  would  it  account  for  a  condition  making  the  devdopment 
of  tuberculosis  from  the  last  accident  ail  the  more  probable. 

His  death,  therefore,  was  naturally  and  unavoidably  the  result 
of  the  injury. 

In  reviewing  claim  No.  33338  —  Joseph  Nelson,  as  mentioned 
in  the  Ist  paragraph  thereof,  there  is  not  absolute  certainty  that 
it  is  the  same  Nelson,  but  I  have  no  doubt  it  is  for  tiie  following 
reasons: 

The  insurance  company  says  it  is  in  a  letter  to  be  found  in  the 
death  file. 

He  gives  his  age  as  fifty-two.     This  injury  occurred  in  Sep- 
tember, 1914.     He  gives  hie  age  as  fifty-three  in  1916. 
In  each  claim  he  says  he  was  bom  in  Ulster  county,  N.  T, 
In  first  claim  he  says  he  has  worked  at  this  occupation  nine 
years ;  in  second,  ten  years. 

In  answer  to  the  question,  "  how  long  he  worked  for  present 
employer  ?  " —  "  oflF  and  on  for  three  years  "  is  the  answer  in  each 
case. 

If  married,  give  name  and  age  of  wife ;  in  the  former  claim  he 
says  "Catherine  Nplson,  43  years;"  in  the  latter  "  Katherine 
Nelson,  40  years"  (each  form  is  evidently  made  out  by  anotiier 
person  than  the  person  who  signed)-. 

In  each  claim  in  response  to  tbe  question,  "  give  address  to 
which  mail  should  fae  sent,  is  written  "  17  Ely  Avenue,  Long 
Island  City." 

In  the  first  claim  he  makes  his  mark;  in  the  second  appears  a 
very  labored  signatures 
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In  the  Matter  ()f  the  Claim  of  William  Weavek,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  against 
C.  W.  MoBOAN,  Employer;  Lonbon  Guasantss  and  Aocidbitt 
CoMPAHY,  Insurance  Carrier 

Claim  No.  36135 

(Decided  June   16,   191S> 

Injniiea  recriTcd  hj  William  Wearai  wbila  emploTed  u  a  teamster  hj  C.  W. 
Morsaa. 

On  March  31,  Iftlfl,  William  Weaver,  while  employed  by  C.  W.  Morf^n 
tttto  wa*  engaged  in  the  cooperage  busineea  in  the  borough  of  The  Bronx, 
d^  of  New  York,  was  driving  a  one-home  trucV  when  one  of  the  wheels 
of  the  truck  went  into  a  hole  in  the  pavement  on  West  street  and 
Weaver  was  thrown  from  hie  seat  to  the  street  suitaining  concuBsion  of 
the  brain.  Hie  average  weekly  wage  was  the  sum  of  tMrteen  dollars  and 
forty-gix  cents.    An  award  waa  made. 

Kobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

William  Butler,  attorney  for  employer  and  insurance  carrier. 

Bt  thb  Cohmibbioit. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
uon  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  March  31,  1916,  the  day  when  William  Weaver  reoMved 
his  injuries,  he  resided  at  649  East  Two  Hundred  and  Twentieth 
street,  borough  of  The  Bronx,  city  of  New  York,  and  waa  employed 
as  a  teamster  by  C.  W.  Morgan  who  waa  engaged  in  the  cooperage 
business  and  in  connection  therewith  the  operatiou  of  a  horse 
truck. 

On  said  date  while  working  for  his  employer  and  while  driving 
his  employer's  team  along  West  street,  borougli  of  Manhattan, 
city  of  New  York,  a  wheel  of  his  truck  went  into  a  hole  in  the 
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as[^ft]t  pa^  ement,  whiclL  liole  was  about  eigliterai  inoheB  in  diameter 
and  from  three  to  six  iocties  in  depth,  and  William  Weaver  was 
thereby  thrown  from  his  seat  on  to  the  i>iivement  of  the  street, 
thereby  receiving  concussion  of  the  brain,  causing  him  to  be  dis- 
abled from  working  from  the  date  of  the  accident  to  the  16tb  day 
of  June,  1916,  and  on  that  date  he  was  still  disabled. 

The  average  wage  of  William  WeaTer  was  tlie  sum  of  thirteen 
dollars  and  forty-six  cente. 

Award  of  compensation  is  herel^  made  against  C.  W.  Morgan, 
employer,  and  London  Guarantee  and  Accident  Compauj,  insui^ 
ance  carrier,  to  William  Weaver,  injured  employee,  at  the  rate 
of  eight  dollars  and  ninety-seven  cents  weekly  for  a  period  of  nine 
weeks  from  April  14,  ldl6,  to  Jane  16,  1916,  and  this  claim  is 
hereby  continued  for  further  hearing. 


Tn  the  Matter  of  the  Claim  of  Euna  Saenobr,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Felix  A. 
Looks,  Employer;  Zrmcn  Gfnerai,  Accideht  and  Liability 
T^BUBAiToa  Company,  Insurance  Carrier 

Claim  No.  36398 
(Decided  June  16,   1916) 


On  February  11,  1016,  Edna  Saenger,  while  employed  in  the  mil- 
Uaery  workroom  of  Felix  A.  Locke,  who  w&s  conductinf  a  millinery 
baeineea  in  the  borough  of  ManhftttMi,  city  of  New  York,  wai 
talking  about  a  buslnesB  matter  with  a  trimmer  when  her  employer  told 
her  to  get  to  work  and  quit  tftlking.  She  told  him  die  waa  talking  about 
busineHB  and  asked  him  to  keep  quiet.  He  then  threatened  tliat  unlcM 
■he  stopped  talking  he  would  send  her  to  the  other  end  of  the  room 
n-heruupon  she  fainted.  Two  other  employees  went  for  water  and 
ammonia;  the  glaaaea  became  mixed  and  instead  of  the  water,  the 
ammonia  was  thrown  into  Miss  Saengcr's  face  resulting  in  severe  bums 
and  an  ulcer  of  the  left  eye  from  which  claimant  was  disabled  from 
working  until  June  16,  lOlG,  a  pi>riod  of  eighteen  weeks  and  on  that 
date  was  itill  disabled.  Her  nvernj^  weekly  wage  was  the  sum  ol  eight 
dollars  and  aixty-three  cents.    An  award  was  made. 
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Robert  W.  Btmynge,  Chief  Oounael  to  State  IndnBtrial  Com- 
mtseitm. 

Alfred  W.  Andrews,  attorney  for  emplover  and  insurance 
carrier. 

Bt  thb  Commission. —  All  the  evidence  submitted  before  tbe 
Commisaicni  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
f<^«WB: 

On  February  11,  1916,  the  day  when  Edna  Saenger  received 
her  injuries,  she  resided  at  211  West  One  Hundred  and  Fortieth 
street,  borough  of  Manhattan,  city  of  New  York,  and  was  employed 
as  a  worker  in  the  millinery  workroom  of  Felix  A.  Locke  who  was 
in  tbe  millinery  business  and  the  making  of  hats  and  feathers, 
with  a  plant  and  place  of  business  at  21  West  Thirty-fourth  street, 
borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  working  for  her  employer  at  her  employer's 
plant,  Edna  Saenger  was  told  by  her  boss  to  stop  talking  and  go 
about  her  work.  She  had  just  seen  on  a  person  in  the  street  a  hat 
which  had  been  made  by  the  head  trimmer  of  her  employer  and 
was  at  that  time  telling  the  trimmer  how  well  the  hat  looked. 
Consequently,  she  replied  to  her  boss  that  she  was  talking  business 
and  asked  him  to  keep  quiet.  He  told  her  to  stop  talking  and  said 
he  would  send  her  to  the  other  end  of  the  room  which  made  her 
nervous  and  hysterical  and  she  fainted.  Two  of  the  young  women 
employees  rushed  to  get  some  water  and  ammonia.  One  brought 
back  some  water  and  one  brought  back  a  glass  of  ammonia ;  in  some 
way  these  glasses  became  mixed  and  the  ammonia  was  thrown  into 
the  face  of  Edna  Saenger,  causing  bums  of  her  lips,  tongue  and 
of  the  lining  of  the  lid  of  the  eye,  and  a  traumatic  ulcer  of  the  left 
oomea  due  to  the  ammonia  solution,  by  reason  of  which  injuries 
Edna  Saenger  was  disabled  from  working  to  June  16,  1916,  a 
period  of  eighteen  weeks,  and  on  that  date  she  was  still  disabled. 

The  avwage  weekly  wage  of  Mias  Saenger  was  the  sum  of  eight 
dollars  and  sixty-three  cents. 
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Award  of  compensation  is  hereby  made  againat  Felix  A.  Locke, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance 
Company,  insurance  carrier,  to  Edna  Saenger,  injured  employee, 
at  the  rate  of  five  dollars  and  seventy-seven  cents  weekly  for  a 
period  of  sixteen  weeks  from  February  25,  1916,  to  June  16, 
1916,  and  the  claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Frahcih  P.  Smith,  for  Oompeai- 
sation  under  the  Workmen's  Compensation  Law,  against 
Astohia  Mabblb  Sawing  Mills,  Employer;  Stahdakd  Acoi- 
DEKT  Insorance  Compant  of  Detroit,  Mich.,  Insurance 
Carrier 

Claim  No.  .'S6183 
(Decided  June  Ifl.  191«| 

Injoiiea  received  by  Francis  P.  Smith  while  employed  as  an  englneei  ia  the 
Aatoiia  Haible  Sawing  Mill*  at  Aatoria,  Qoeena  county,  N.  T. 

On  NovemtieT  4,  1916,  Francis  P.  Smith,  while  employed  «s  wa  engi- 
neer in  the  Astoria  Marble  Sawing  Mills,  io  operating  an  engine, 
attempted  to  push  a  steam  hook  on  the  engine,  but  in  so  doing  cauglit 
one  of  his  fingers  in  the  hook,  resulting  in  a  partial  loss  of  the  use  of 
that  finger.  His  average  weekly  wage  was  the  sum  of  twenty-eight 
dollars  and  eighty-flve  cents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 


William  A.  James,  Jr.,  attorney  for  employer  and  insurance 
carrier. 

By  the  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  November  4, 1016,  the  day  when  Francis  P.  Smith  received 
his  injuries,  he  resided  at  16  Thirty-fifth  street,  Corona,  L.  I,,  and 
was  employed  as  an  enginper  in  the  factory  of  Astoria  Marble 
Sawing  Mills,  a  corporation  engaged  in  the  business  of  sawing 
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marble,  with  a  plant  and  place  of  baainees  at  68  Mill  street. 
Astoria,  Queens  county,  N.  Y. 

On  said  date  while  Francis  P.  Smith  was  working  for  his 
employer  at  his  employer's  plant  and  was  oporating  an  engine,  he 
attempted  to  purfi  into  place  a  steam  hook  on  the  wigine  which 
became  misplaced  and  the  second  finger  of  his  right  hand  became 
cau^t  in  the  hook,  and  he  thereby  received  a  compound  com- 
minuted fraotnre  of  the  first  phalange  of  the  middle  finger  of  the 
right  hand  and  as  a  reenlt  of  this  injury  a  fibrous  ankyloeis  set 
in,  resulting  in  partial  immobility  at  the  distal  phalangeal  joint 
and  a  consequent  low  of  use  of  that  joint,  equivalent  of  the  loss  of 
one-half  the  finger. 

Francis  P.  Smith  continued  to  work  up  to  February  15,  1916, 
and  received  his  full  wages  up  to  that  date.  The  reason  for  hi^ 
ceasing  to  work  on  that  date  is  not  known. 

The  average  weekly  wage  of  Francis  P.  Smith  was  the  sum  of 
twenty-eight  dollars  and  eighty-five  cents. 

Award  of  compensation  is  hereby  made  against  Astoria  Marble 
Sawing  Mills,  employer,  and  Standard  Accident  Insurance  Com- 
pany of  Detroit,  Mich.,  insurance  carrier,  to  Francis  P.  Smith, 
injured  employee,  ut  the  rate  of  fifteen  dollars  and  fifty-eight 
cente  weekly  for  a  period  of  fifteen  wee4cs  from  Novranber  4,  1915, 
for  the  equivalent  of  the  loss  of  one-half  of  the  second  finger  of 
his  right  hand. 


In  the  Matter  of  the  Claim  of  Millibba  Tottes,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  for  the  Death  of 
William  D.  Totten,  against  David  Ibish,  Alleged  Employer; 
Mtka  Lips  Insdkance  Company,  Insurance  Carrier 

Claim  No.  393 
(Decided  JllDfl  I»,  1916) 

InjnriM  r«ceiTMl  by  William  D.  Totten,  tesnlting  in  bi«  4ectli,  while  it  is 
alleged  he  wu  employed  u  a  truck  driver  by  David  Iiiah. 

On  Jnnuary  12,  1015,  William  D.  Totten  was  alleged  to  have  been 
employed  by  David  J.  Irlah  ae  a  truck  driver  at  Yorktown,  N.  Y.  Hin 
ooployer  on  that  dat«  had  expected  to  haul  telephone  poles,  but,  the; 
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not  arriving,  there  waa  notliitig  (or  Tott«n  t«  do,  uid  Iriab  ftii  hia 
his  day's  wages  and  was  Ritked  bj  Totten  (or  permiBBion  to  nse  the  team 
to  haul  a  load  d[  wood  to  the  Totten  home.  While  Totten  waa  diiving 
toward  his  own  home  with  the  wood,  the  horaa  ran  away,  and  he  waa 
throws  (rom  the  wagon,  Buataining  injuriea  which  dereloped  into  pftraly- 
aia,  from  which  he  died  on  November  9,  1916.  Hia  average  weddf  wage 
was  the  mini  of  ten  dollars  and  fifty  cents.    Award  denied. 

Robert  W.  BoojDge,  Chief  Counsel  to  State  Indiutiial 
Conunission. 

Purdj,  Strohsall  &  Kelly,  attorneys  for  claimant 

T.  0.  Jones,  attorney  for  employer  aod  insurance  carrier. 

Bt  the  Comuibhior. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Conunis- 
sicm  makes  its  Goaclusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  November  1,  1915,  the  day  when  William  D.  Totten 
received  his  injuries,  he  resided  at  Yorktown  Heights,  N.  T.,  and 
was  employed  as  a  driver  of  a  truck  by  David  3.  Irish  who  was  in 
the  g^ieral  trucking  business  at  Yorktown,  N.  Y. 

On  said  date  David  J.  Irish  was  expecting  to  haul  some  tde- 
f^one  poles  for  a  customer  but  as  the  poles  did  not  arrive  on  the 
cars  that  day,  he  had  nothing  for  William  D.  Totten  to  do.  He 
paid  Totten  his  day's  wages,  namely,  one  dollar  and  seventy-five 
cents  and  then  Totten  aaked  Irish  if  he  (Totten)  could  uae  the 
team  to  haul  a  load  of  wood  to  his  own  home  (Totten*B  hwne). 
Irish  said  he  oould  and  while  Totten  was  driving  the  team  towards 
his  own  home  witii  his  load  of  wood,  the  horse  ran  away  and  Totten 
was  thrown  from  the  wagon,  receiving  a  fracture  of  the  fourth 
cervical  vertebrae  which  developed  into  general  paralysis  from 
which  William  D.  Totten  died  on  November  9,  1915.  It  was  cus- 
tomary for  Irish  to  allow  his  teamsters  to  use  his  teams  for  llieiT 
own  purposes  and  to  charge  therefor  fifty  cents  an  hour  for  the 
use  of  the  team.  In  this  instance  the  fifty  centg  waa  paid  by  Tot- 
ten's  wife  after  his  deatli. 
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The  average  weekly  wage  of  William  D.  Totten  was  the  sum  of 
ten  dollars  and  fiftj  cents, 

William  D,  Tottau  left  him  earviving  his  widow,  Millisaa 
Totten,  aged  fifty-two  yeam,  the  claimant  herein,  and  no  child  or 
childrem  mider  the  age  of  eighteen  yenra. 

William  D.  Totton  was  not  an  employee  of  David  Irish  at  the 
time  of  the  accident  which  resulted  in  his  death. 

The  claim  for  compensation  made  by  Milliasa  Totten,  the  widow 
of  William  D.  Totten,  decaaBed  employee,  against  David  Irish, 
alleged  employer,  and  .^Etna  Life  Insurance  Company,  insurance 
earner,  is  hereby  denied  on  the  ground  that  at  the  time  of  the 
accident  which  resulted  in  the  death  of  William  D.  Totten,  Wil- 
liam D.  Totten  was  not  an  employee  of  David  J.  Irish. 


In  the  Matter  of  the  Claim  of  M.  Euobwb  Gailaoher,  for  Com- 
pensation under  the  Workmen's  Compenaation  Law,  against 
Naw  YoBX  Gbwtkai,  Railboad  Compakt,  Employer 

Claim  No.  16327 
(Decided  June  20,  1918) 

taiailM  nntnH  hj  M.  Eugene  GalUKhei  while  emplored  by  the  Mew  Tork 
CentnJ  RailrMd  in  lemovlnK  an  old  uble  from  the  rAitroad'i  pt*miMi. 

On  December  5,  1B16,  while  M.  Eugene  CkllaghBr  wh  emplojed  b;  the 
New  York  Central  Rkilroad  Oompanj  in  Msiiting  to  renove  from  the 
Gompanj'B  premiseg  an  old  cable,  he  c&ught  one  of  hie  flngeri,  which 
ultimatel;  became  itiffened.  The  only  question  involved  is  whether  the 
railroad  company  or  the  Weatem  Union  Telegraph  Company  ahall  pay 
the  oompenaatioD.    An  award  waa  made. 

Robert  W.  Bonynge,  Oiief  Counsel  to  State  Indnatrial 
Commission. 

O,  Q.  Browne,  attorney  for  employer. 

Lyon,  CcHnmissiimer. —  The  claimant,  on  December  5,  1915, 
cut  his  finger  while  cutting  marline  from  an  old  cable  which  he 
was  assisting  to  remove  oo  the  premises  of  the  railroad  company. 
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The  finger  subsajuently  became  stiffened  as  a  result  of  the  acci- 
dent. There  is  no  question  but  that  claimant  is  entitled  to  eom- 
pensation,  and  little  doubt  but  that  he  has  lost  the  use  of  the 
finger.  The  only  question  Beriouslj  raised  is,  who  shall  pay  the 
compel  aation. 

The  railroad  company  insists  that  by  the  terms  of  a  oontract 
dated  June  1,  1907,  running  to  January  1,  1936,  made  between 
the  railroad  ocHnpany  on  the  one  hand  and  the  Western  Unioo 
TelegrajA  Company  and  the  Greet  Northwestern  Telegraph  Cwn- 
pany  on  the  other,  the  burden  of  compensation  in  this  case  must 
be  borne  by  the  Western  Union  Tel^raph  Company.  The  con- 
tract in  question  provides  for  joint  use  by  the  two  companies,  upcoi 
the  lands  of  the  railroad  company  of  poles  and  wires,  some  owned 
by  one  company  and  some  by  the  other,  and  for  tnaintenance  and 
repairs  of  the  same,  with  proper  stipulations  as  to  expense  of 
maintenance  and  damages  for  injuries  to  workmen  and  others. 

It  may  be  that  under  the  terms  of  this  contract  the  ultimate 
burden  of  compensaticm  in  thia  case  must  fall  upiMi  the  telegraph 
company.  In  fact  I  am  inclined  to  think  it  must  But  that  is  not 
to  say  that  the  burden  of  having  that  question  decided  must  he 
home  by  this  claimant  if,  as  I  think,  he  has  a  perfectly  dear  ri^t 
to  compensation  againfrt  the  railroad  company. 

Qallagber  was  on  the  payroll  of  the  railroad  company.  He 
worked  on  the  premises  of  the  railroad  company,  doing  work 
which  was,  in  part  at  least,  fur  the  interest  of  the  railroad  com- 
pany and  under  a  foreman  who  was  also  paid  by,  and  who  rep<wted 
to  the  railroad  company.  There  is  no  evidence  that  Galla^er 
ever  heard  of  the  contract  in  question,  and  it  is  not  probable  that 
he  would  have  known  what  it  meant  if  he  had  seen  it  That  he 
looked  upon  the  railroad  company  as  his  employer  is  shown  by 
the  fact  that  he  has  made  hia  (jaim  against  that  company  alone. 
If  it  were  a  question  of  recovering  hia  wages,  there  is  no  doubt  but 
he  could  hold  the  railroad  company  and  I  think  that  compensation 
follows  the  same  routa 

It  is  quite  possible  that  if  he  had  made  claim  against  the  tele- 
graph company,  he  could  sustain  it  under  the  terms  of  the  con- 
tract, but  he  should  not  be  compelled  to  have  recourse  to  a  OMnpany 
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as  his  employer,  of  whose  relation  to  his  work,  so  fttr  as  the  evi- 
dence shows,  he  had  no  knowledge. 

I  advise  an  award  against  the  railroad  company,  ttie  only  com- 
pany is  fact  heicae  the  Couunisgion. 


In  the  Matter  of  the  Claim  of  WnxuM  Schwiizbb,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
John  Sciikeisee,  Employer;  Gshskal  Accidbht  Fibe  akd 
LiFB  AsBDBAiTCE  CoBPoaATiOH,  Insurasoe  Carrier,  and  Finiir 
ITT  AHD  Casuai-ty  Compaht  of  New  York,  AllecM  Insurance 
Carrier 

Claim  No.  35585 

(Decided  June  21,  1016) 


On  February  SS,  1916,  WlUiun  Schweizer,  nhile  emplo}^  u  a  janitor 
And  superintendent  bf  John  Schreiner,  a  real  estate  operator  in  the  cit; 
of  New  York,  wa«  attempting  to  flx  a  broken  water  gauge  on  a  boiler 
of  whidi  hie  employer  had  charge,  and  while  repairing  the  gauge  the 
glaaa  broke  and  iujured  part  of  the  flngeri  of  his  right  hand,  infection 
resulted,  Decessitating  bone  remoral  and  the  consequent  loai  of  the  use 
of  one  of  his  flngers.  Hit  average  weekly  wage  was  the  siim  of  twmty- 
three  dollar*.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

James  F.  McMahoo,  attoiney  for  Gleneral  Accident  Fire  and 
Life  Assurance  C(»poration,  insurance  carrier. 

Charlee  W.  Gray,  attorney  for  Fidelity  and  Casualty  Company 
of  New  York,  insurance  carrier. 

Bt  tbb  Comuission. —  It  was  claimed  by  the  General  Accident 
Fire  and  Life  Aasnrance  Corporation  thxt  the  Fidelity  and  Casu- 
alty Company  of  New  York  was  abo  the  insurance  carrier.  In 
this  case  and  thereupon  the  Fidelity  and  Casualty  Company  of 
New  York  was  made  a  party  to  this  proceeding .  and  appeared 
her^n. 
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All  the  evidence  submitted  before  the  Commiaaion  having  been 
heard  and  duly  considered,  the  CommisBion  makes  its  conclnsione 
of  fact,  ruling  of  law,  award  and  decision  aa  follows: 

On  February  28,  1916,  the  day  when  William  Schweizer 
received  his  injuries,  he  resided  at  2410-12  Seventh  avenue, 
borough  of  Manhattan,  city  of  New  York,  and  was  employed  as  a 
janitor  and  superintendent  by  John  Schreiner  who  was  in  the  real 
estate  business  in  the  borou^  of  Manhattan,  city  of  New  York, 
and  in  connection  with  that  buslnees  operated  among  others,  two 
apartment  houses,  one  situated  at  164  West  One  Hundred  and 
Forty-first  street,  and  the  other  at  2410-12  Seventh  avenue,  in  the 
borough  of  Manhattan,  city  of  New  York.  2410-12  Seventh 
avenue  is  at  the  comer  of  Seventh  avenue  and  One  Hundred  and 
Forty-first  street  and  164  West  One  Hundred  and  Forty-first 
street  is  on  One  Hundred  and  Forty-first  street,  between  Seventh 
and  Lenox  aveoiues,  the  next  hi^way  east  William  Schweizer 
was  employed  particularly  in  respect  of  2410  Seventh  avenue  and 
lived  on  those  premises,  and  his  duties  embraced,  among  other 
things,  the  operation  of  the  boiler  in  these  premises. 

On  said  date  John  Schreiner  ordered  William  Schweizer  to  go 
to  the  premises  164  West  One  Hundred  and  Forty-first  street  to 
&x  a  broken  water  gauge  on  the  boiler  at  that  place,  which  boiler 
was  used  in  respect  of  164  West  One  Hundred  and  Forty-fiist 
street  only.  William  Schweizer  went  to  that  place  and  started 
to  repair  the  gauge,  and  while  doing  so  the  g\ass  broke  and  sev^ed 
the  extensor  tendons  of  two  fingers  of  his  rig'lit  band,  the  cut  being 
across  the  tendons  over  the  middle  knuckles  of  those  fingers.  On 
the  third  day  after  the  accident  an  infection  set  in  in  the  index 
finger  and  an  operation  was  lat«rr  performed,  at  which  operation 
it  was  discovered  that  there  was  a  bone  infection  and  a  piece  of 
bone  was  necessarily  cnt  out  from  the  second  phalange,  resulting 
in  the  permanent  immobility  of  the  index  finger  and  the  conse- 
quent permanent  loss  of  use  of  that  finger.  By  reason  of  the 
injury  to  the  second  finger  William  Schweizer  would  have  been 
disabled  for  a  period  of  six  weeks  from  the  date  of  the  accident  if 
the  injury  to  tiie  first  finger  had  not  existed. 


D.qit.zeaOvGoOt^lc 


SCHWEIZBB  V.   SCHBKINBB 


State  IndnitriU  Cominissiai 


The  average  weekly  wage  of  William  Schweizer  was  iks  sum 
of  twenty-three  dollars. 

Due  notice  of  injury  was  given  by  the  employee  to  the  employer. 

The  General  Accident  Fire  and  Life  Inanrance  Corporation, 
Limited,  issued  to  John  Schreiner  a  policy  of  insurance  for  the 
payment  of  compensation  under  the  Workmen's  Compensation 
Law  in  respect  of  all  eanplojeea  engaged  in  the  care,  custody  and 
maintenance  of  the  premises  1&4  West  One  Hundred  and  Forty- 
first  street,  borough  of  Manhattan,  which  are  the  premiBce  at  wiiitii 
the  accident  happened.  That  ptrficy  also  embraced  premises  at 
508  West  Eighty-fourth  street,  2409-11  Seventh  aveoue,  and 
1862-66  Third  avenue,  borough  of  Manhattan,  city  of  New  York, 
but  did  not  embrace  specifically  the  premises  2410-12  Seventh 
avenue.  This  policy  was  in  effect  at  the  time  of  the  accident  The 
Fidelity  and  Casualty  Company  of  New  York  issued  to  John 
Schreiner  its  policy  for  the  paymsnt  of  compenaatimi  under  the 
Workmen's  Compensation  Law,  in  which  policy  the  Iocati(Mi  of  the 
premises  indicated  in  the  policy  is  2410-12  Seventh  avenue, 
borough  of  Manhattan,  city  of  New  York.  Each  of  said  policies 
contain  in  its  declarations  the  estimated  payroll  oi  employees  of 
the  respective  premises.  Each  policy  called  for  an  efltimated 
advance  premium.  Each  policy  contained  a  condition  that  if  the 
earned  prcminm  shall  be  Inter  computed  to  be  greatw  than  the 
advance  estimated  premium,  the  employer  shall  pay  to  the  insure 
ance  company  the  additional  premixun.  Neither  the  State  Work- 
men's Compensation  Commission  nor  the  State  Indnstrial  Com- 
miseion,  its  successor,  has  adopted  any  rule  permitting  an  insur- 
ance company  to  issue  a  policy  limited  to  particular  premises. 
In  each  policy  there  is  a  declaration  stating  the  location  of  the 
buildings  to  whidi  the  respective  policies  applied  and  these  haild- 
ings  were  stated  in  the  respective  policies  as  above  designated. 

William  Seliweizer  was  injured  in  the  premises  specifically 
designated  in  the  policy  of  the  General  Accident  Eire  and  Life 
Assnrance  Corporation,  Limited,  and  hia  regular  employment  was 
in  the  premises  designated  in  the  policy  of  the  Fidrfity  and  Casn- 
ttlty  Company  of  New  York. 

Award  of  compensation  is  hereby  made  against  John  Schreiner, 
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employer,  and  General  Accident  Fire  and  Life  Assnranee  Cor- 
poration, Limited,  to  William  Schweizer,  injured  employee,  at  the 
rate  of  fifteen  dollars  weekly  for  a  period  of  foui  weeks,  banning 
March  13,  1916,  for  diaability  arising  through  the  injury  to  the 
second  finger  of  hia  ri^t  band;  and  for  the  further  and  Biibae- 
quent  period  of  forty-six  weeks  for  the  equivalent  of  the  loss  of 
the  index  finger  of  the  right  hand. 

The  Fidelity  and  Casualty  Company  of  New  York  is  not  the 
insurance  carrier  of  John  Schreiner  in  respect  of  the  said  accident 
to  William  Schweizer. 


Id  tbe  Matter  of  the  Claim  c^  Adolph  Landbs,  for  Compeaaation 
Under  the  Workmen's  Compenaation  Law,  against  David 
Luptom's  Sons  Company,  Employer;  .^tha  Lifb  Insukahob 
CoMPAHT,  Insurance  Carrier 

Claim  No.  27039 

(Decided  June  28,  191S) 

InJnrlM  r»c«lTed  liy  Adolpli  I.andM  while  employed  u  an  iion  wotkei^ 
lielper  by  David  Lnpton's  Som  Company. 

On  December  10,  1915,  Adolph  Laudea,  while  employed  as  an  iron 
worker's  helper  by  David  Lupton'a  Sons  Company  on  Bome  construction 
work  at  Edgewater,  N.  J.,  on  premises  owned  by  the  ikmerican  Can 
Company,  was  at  work  on  a  ladder  when  some  one  pushed  the  Uddw 
and  he  (ell  therefrom  and  nistained  a  fracture  of  the  left  arm  at  the 
elbow  joint,  wherry  he  was  disabled  from  working  until  June  2,  1016, 
and  on  that  date  he  was  stll)  disabled.  Hia  average  weekly  wage  was 
the  sum  of  twenty  dollars  and  nineteen  cents.    An  award  was  madei 

Robert  W.  Bwiynge,  Chief  Counsel  to  State  Industrial  Cent 
mission. 

James  E,  Heaney,  attorney  for  emplf^er  and  insurance  carriw. 

Mr.  Schilling  for  claimant 

By  the  Gomuission. — All  the  evidence  submitted  before  tiie 
CcHnmission  having  been  heard  and  duly  considered,  the  Commis- 
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sion  makes  its  oonclimonB  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  December  10,  191K,  the  day  when  Adolph  Landes  received 
his  injtiries,  he  resided  at  184  Orchard  street,  borough  of  Man- 
hattan, city  of  New  York,  and  was  employed  as  an  iroo  worker's 
helper  by  David  Lupton's  Sons  Company,  a  Peamsylvania  corpora- 
tion engaged  in  the  business  of  structural  iron  work  with  its  prin- 
cipal office  and  place  of  buBiueaa  at  Philadelphia,  Penn.  The 
said  eanployer  also  has  an  office  at  50  Church  street,  borou^  of 
Manhattan,  city  of  New  York. 

On  said  date  David  Lupton's  Sana  Company  were  perfonning 
some  constniction  work  for  the  American  Can  Company  at  Edge- 
water,  N.  J.  Being  in  need  of  some  men,  three  days  prior  to  Hiat 
date,  one  Mr.  Groh,  the  superintendent  of  David  Lupton's  Sons 
Company  in  the  c^ce  at  50  Churdi  street,  New  York  city,  tele- 
phoned to  one  Shilling,  the  secretary  and  treamirer  of  the  United 
Housesmith's  and  Bronze  Erectors  of  New  York  and  Vicinity, 
which  had  an  office  at  201  East  Forty-fourth  Street,  New  York 
city,  asking  Mr.  Shilling  to  send  ten  men  to  Edgerwater,  N.  J., 
for  tiie  purpose  of  going  to  work  on  the  said  baitding.  billing 
was  also  authorized  to  agree  with  the  men  to  pay  them  for  two 
houre^  time  in  case  they  dioutd  arrive  at  Edgewater  and  be 
rejected  by  their  employer.  Pursuant  to  these  instructions  Shilling 
engaged  Landes  in  New  York.  The  contract  of  emfJoyment 
was  entered  into  in  New  York  State  but  was  subject  to  being 
terminated  by  the  employer  in  New  Jersey  in  case  the  men  should 
not  prove  satisfactory  upon  payment  to  the  men  of  two  houra' 
time;  Adolph  Landes  proceeded  to  Edgewatfn-  and  started  on 
the  work  and  was  not  rejected  by  the  eanployeor.  On  December 
10,  1915,  at  about  1.05  p.  h.,  while  he  was  working  on  a  ladder 
at  the  site  of  the  o(HiBtruction  work,  some  one  pushed  the  ladder 
and  he  and  two  other  men  fell  from  the  ladder  and  Landes  received 
therdiy  a  fracture  of  the  lower  end  of  the  left  arm  at  the  dhcrw 
joint,  by  reason  of  which  injury  Landes  was  disabled  fr{»n  work- 
ing frcHU  the  date  thereof  to  June  2,  1916,  and  on  diat  datu  vras 
still  disabled. 
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The  average  weekly  wage  of  Adolph  Landes  waa  the  earn  of 
twenty  dollars  and  nineteen  cents. 

Award  of  cranpeiiBation  is  hereby  nmde  against  David  Luptffli'a 
Sons  Cwnpany,  employer,  and  ^tna  Life  Insurance  Company, 
insurance  carrier,  to  Adolph  Landea,  injured  employee,  at  the  rate 
of  thirteen  dollars  and  forty-six  cents  weekly  for  a  period  of 
twenty-three  weeks,  from  Deccsmber  24,  1915,  to  June  2,  1916, 
and  this  claim  is  hereby  continued  for  further  hearing. 


In  the  Matter  of  the  Claim  of  Lawhbscb  E.  Loftib,  for  Cwn- 
pensation  under  the  Workm^a  Compensation  Law,  againat 
Eeminqtok   Akms   and  Ammdnitiom   Company,   Employer; 

LOBDON      QUABANTEE      AND     AcOIDBNT      OOUFAITT,      luflUianCe 

Carrier 

Claim  No.  57854 

(Decided  June  28,  1910) 

lajnriea  received  by  Lawrence  E.  Loftia  while  employvd  as  an  eleettical 
madiiiM  operator  by  Bemingtoii  Amu  and  Ammnaltion  Company. 

On  January  25,  1QI5,  I^wrence  E.  Ixiftis,  while  <Bnpl<^ed  as  an  elec- 
trical machine  operator  bf  the  Remington  Armc  and  Ammunition  Com- 
pany at  nion,  if.  Y,,  waa  adjusting  a.  machine  which  waa  In  operation 
when  hli  right  hand  caught  in  the  knives  ol  the  mschina  reenlting  In 
the  loss  of  portions  of  several  fingers,  canaing  permanent  Ion  of  the 
use  of  that  hand.  His  average  weekly  wage  was  the  sum  of  seventera 
dollars  and  siity-flve  eente.     An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Coift- 
mission. 

William  Butler,  attorney  for  employer  and  insurance  carrier. 

By  thb  Commission. — All  Ihe  evidence  submitted  before  tlie 
Commissicm  having  been  heard  and  duly  considered,  the  Com- 
mission makes  ite  conclusions  of  fact,  ruling  ot  law,  and  award 
as  follows: 
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On  Januaiy  26, 1916,  the  day  when  Lawzcnoe  E.  Loftis  reoeived 
his  injuries,  he  resided  at  East  Frankfort,  and  was  emj^oyed 
as  an  electrical  machine  operator  hy  Keoiington  Arms  and 
Ammmiition  Company,  a  corporation  engaged  in  the  buMnesB  of 
manufacturing  snail  fire  arms  with  a  plant  and  place  of  business 
on  East  Main  street,  Dion,  N.  Y. 

On  said  date  while  Lawrence  E.  Loftia  was  working  for  his 
employer  at  his  employer'^  plant,  and  was  engaged  in  adjusting 
a  machine  while  the  machine  was  in  operation,  his  rig^t  band 
was  caught  in  the  kniveB  of  the  machine,  causing  an  amputation 
of  part  (rf  the  thumb,  and  of  part  of  each  of  the  fingers  of  the 
ri^t  band,  which  injuries  have  caused  a  pennaaent  loss  of  use  of 
that  hand. 

The  average  weekly  wage  of  Lawraice  E.  Loftis  was  the  sum 
of  serenteen  dollars  and  sixly-fiTe  cents. 

Award  of  compensation  is  hereby  made  against  Remington 
Anns  and  Ammunition  Company,  employer,  and  London  Quax- 
antee  and  Accident  Company,  insurance  oarrieir,  to  Lawrence  E. 
Loftis,  injured  employee,  at  the  rate  of  deven  dollars  and  seventy- 
seven  cents  we^y  for  a  period  of  244  weeks  from  January  2S, 
1916,  for  the  equivalent  of  the  loss  of  the  right  hand. 


In  the  Matter  of  the  Claim  of  Sahdbl  UnoAV,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Sdpbemb 
BsALTT  Company,  Employer;  Ztikich  Gbsikal  Acoimnt 
Ain>  Liability  Insurakci  Compaitt,  Insurance  Carrier 

Claim  No.  8SS 

(Decided  June  28,  1SI6) 

InjiulM  reulnd  Iry  Samnel  Uncu  while  employed  aa  ■  enpeiititeiidaiit  «f  aa 
aputmeiit  hooie  op«rated  by  tlie  Snprenu  Kealty  Company. 

On  December  30,  191S,  Samuel  Ungar,  while  employed  as  a  iuperin- 
tcddent  of  an  apartment  house  operated  hy  the  Supreme  BeaJty  Com- 
pany, waa  fixing  a  radiator  for  one  of  the  tananta  in  a  bedroom  ol  the 
tmant'a  apartment.  While  using  a  Stiliou  wrench  to  tight«n  the  valve 
tlie  wrench  Blippod  and  struck  hin  in  the  left  groin  raiining  ui  injury 
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which  diaabled  him  from  woridng  until  Febiwxj  IB,  1014.  Bia  tirengi 
waeklj  w«ga  wu  Um  •uiii  of  tw«lv«  dollan  and  ammtg-tevoi  (wnti. 
An  kwud  waa  made. 

Kobert  W.  BoDyng^  Chief  Counsel  to  State  Industrial  Com- 
miasion. 

Alfred  W.  Audrewa,  attorney  for  employer  and  iiisurance 
carrier. 

Bt  thb  CoMMisaiorr. — All  tbe  evidence  admitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  CommiB- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award,  as 
f oUowB : 

On  December  30,  1915,  the  d&y  when  Samuel  Unger  received 
hie  injuriee,  he  resided  at  609  West  One  Hundred  and  Thirty- 
second  Htreet,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  the  superintendent  of  an  apartment  house  operated 
by  Supreme  Realty  Company,  a  corporation  engaged  in  the  real 
estate  busineea  and  in  connection  therewitJi,  the  operation  of  apart- 
ment houses.  The  duties  of  Samuel  Unger  were  to  attend  to  the 
boiler  and  the  steam  service  and  to  make  such  small  repairs  to  the 
plumbing  of  the  building  as  were  necessary  and  as  were  within 
his  capabilities,  he  being  a  plumber  by  trade. 

On  said  date,  while  working  for  hie  employer  at  said  premises, 
he  waa  called  upon  by  one  of  the  tenants  to  fix  a  radiator  in  the 
bedroom  of  one  of  the  tenants'  apartment.  He  went  to  the  room 
and  found  that  a  valve  was  leaking  and  started  to  use  a  StilaoD 
wrench  in  order  to  tighten  the  valve  and  the  wrench  slipped  and 
struck  him  in  the  left  testicle,  causing  an  injury  which  disabled 
him  from  working  from  the  date  of  thf  n^^ident  until  the  16th 
day  of  February,  1916,  a' period  of  seven  weeki 

Award  of  compensation  is  hereby  made  ajrainst  Supreme  Realty 
Company,  employer,  and  Zurich  General  Accident  and  Liability 
Insurance  Company,  insurance  carrier,  to  Samuel  linger,  injured 
employee,  at  the  rate  of  eight  dollars  and  fifty-one  cents  weekly 
for  a  period  of  five  weeks  from  January  18, 1916,  to  February  16, 
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In  the  Matter  of  the  Claim  of  Fsake  Sjoabdi,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  Sarnoff 
Hat  Compamt,  Iho.,  Employer;  Zurich  Gbnbbal  Aooidbnt 
Aim  Liability  Ibbukakob  Cohfaky,  Insurance  Carrier 

Claim  No.  35467 

(Decided  July  0,  1916} 

Injiuiea  raceind  by  Fnsk  Sicardl  wUla  amployad  u  «  flaliker  1)7  Sunoff 
Hat  Company,  Inc. 

On  November  4,  1916,  while  Frank  Sicardl  was  employed  u  a  fln- 
iaher  by  Samoff  Hat  Company  in  the  city  of  New  Yorle,  he  waa  paaa- 
ing  along  the  third  floor  of  the  factory  when  a  splinter  from  the  floor 
went  through  hie  shoe  and  into  his  right  foot.  Sicardl  left  work  for 
nine  day*  knd  then  returned  and  worked  until  March  1,  1916.  The 
next  day  he  went  to  the  hospital  and  was  operated  on  and  the  splinter 
was  drawn  from  hie  foot.  He  returned  to  work  March  2Sth,  but  on 
May  1,  I9ie,  was  again  operated  on  for  the  same  injury  and  did  not 
return  to  work  until  May  29,  1918.  His  average  weekly  wage  waa  the 
sum  of  thirty-four  dollars  and  sixty-one  cent*.      An  award  was  mada. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 


■    Alfred  W.  Andrews,   attorney  for  employer  and   insurance 
carrier. 

Bt  the  CoMifission. — All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Oommifl- 
Bton  makes  its  conclusions  of  fact,  ruling  of  lav,  and  award  as 
follows : 

On  November  4,  1915,  the  day  when  Frank  Sicardi  received 
his  injuries,  he  resided  at  95  Hamburg  avenue,  borough  of  Brook- 
lyn, city  of' New  York,  and  was  employed  as  a  finisher  by  Samoff 
Hat  Company,  Inc.,  a  corporation  engaged  in  the  business  of 
manufacturing  men's  soft  hats,  with  a  plant  at  140  East  Four- 
teenth street,  borough  of  Manhattan,  city  oi  New  York. 

On  said  date  while  Frank  Sicardi  was  working  for  his  employer 
and  while  passing  along  the  third  floor  of  the  factory,  a  piece  of 
splinter  from  the  floor  went  through  his  shoe  and  into  his  right 
foot.     By  reason  of  this  accident  Sicardi  laid  off  from  work  for 
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nme  days  until  November  thirteenth,  and  then  retained  to  vork 
and  worked  to  and  including  March  1,  1916.  On  March  2,  1916, 
be  wfflit  to  the  hospital  and  was  operated  on  and  the  splinter  was 
withdrawn  from  his  foot,  and  be  was  not  able  to  return  to  work 
until  March  28,  1916.  He  then  continued  working  until  the  Ist 
day  of  May,  1916,  when  he  had  another  operation  for  the  same 
injury  and  was  disabled  from  working  until  May  29,  1916.  The 
claimant  failed  to  give  a  written  notice  of  big  injury  to  bis 
employer  within  ten  days  thereof  for  the  reason  that  he  did  not 
consider  his  injury  very  serious  and  it  was  not  until  March  2, 
1916,  when  he  went  to  the  hospital,  that  he  gave  notice  of  injury 
to  his  employer  pursuant  to  the  statute.  His  failure  to  give  notice 
of  injury  within  the  statutory  period  did  not  prejudice  the 
employer. 

The  average  weekly  wage  of  Frank  Sicaidi  was  the  sum  of 
thirty-four  dollars  and  sixty-one  cents. 

Award  of  compensation  is  hereby  made  against  SamofF  Hat 
Company,  Inc.,  employer,  and  Zurich  General  Accident  and 
Liability  Insurance  Comptny,  insurance  carrier,  to  Frank  Sicardi, 
injured  employee,  at  the  rate  of  fifteen  dollars  weekly  for  a  period 
of  seven  and  one-half  weeks,  being  the  periods  from  March  4, 
1916,  to  March  29, 1916,  and  frran  May  1,  1916,  to  May  29, 1816, 
and  the  failure  of  Frank  Sicardi  to  give  statutory  notice  of  injury 
to  hie  employer  is  hereby  excused  on  the  ground  that  such  failure 
did  not  preijudice  his  employer. 


In  the  Matter  of  the  Claim  of  Al  Andbbson,  for  Compensation 
under  the  Workmen's  Compensatimi  Law,  against  E.  F.  Smith 
&  Sons  Company,  Employer;  MAjfUFACTUEEas'  Liabelitt 
InstTBAiTCB  CouFAHT  OP  New  Jbrsbt,  Insurance  Carrier 

Claim  No.  22882 
(Decided  Julj  10,  1918} 

TMtlTed  by  Al  Andenoa  irtiik  tmjfbiyti  u  a  l<MgilioTenuui  bjr  K.  F. 
Smith  8d  Sou  Company. 

On  September  23,  1916,  while  Al  Anderaon  wu  saDployed  M  «  long- 
■horemu  by  E.  F.  Smith  &  Sons  Oompuy,  wh  at  work  on  Fte  SS 
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in  N«ir  York  atf  when  he  slipped  while  piuhing  &  truck  m  the  pier 
aad  both  of  hi*  ■hln*  itnick  the  truck,  thereby  receiving  bmieea  knd 
iBJnrie*  which  diubled  him  from  work  unUl  October  2S,  1915.  HU 
amzmge  weekl;  wage  wM  the  mm  of  twenty-three  dolUrg  uid  eight  cenU. 
An  award  w&h  made. 

Robert  W.  Bonjnge,  Chief  Connsd  to  State  Industnal 
CommuBicnL 

Albert  Van  Winekle,  attorney  for  employar  and  inanraiioe 
carrier. 

By  the  CoMMiBBioif. — ^AU  the  evidence  Bobmitted  before  th« 
Conuuiflsion  baring  been  heard  and  duly  considered,  the  Commia- 
siou  makes  its  concltuions  of  fact,  raUng  of  law,  award  and  deci- 
fflon  OS  follows: 

On  September  23,  191S,  the  day  when  Al  Anderson  received 
his  injnriee,  he  resided  at  448  West  Sixteenth  street,  borongh  of 
Manhattan,  city  of  New  York,  and  was  employed  as  a  longshore- 
man by  E.  F.  Smith  &  Sons  Company,  a  corporation  engaged  in 
the  bnsinese  of  stevedores  with  an  office  at  116  Broad  street, 
boroogh  of  Manhattan,  city  of  New  York. 

On  said  date  while  Al  Anderson  was  working  for  his  employer 
at  Pier  33  in  the  borough  of  Brooklyn,  city  of  New  York,  where 
his  employer  was  doing  some  stevedore  work  in  connection  with  a 
steamship  then  moored  to  the  pier,  be  slipped  while  pushing  a 
truck  on  the  pier  and  both  of  bis  shins  struck  the  truck,  thereby 
receiving  bruises  and  injui-iee  to  the  shins  which  disabled  him 
from  working  from  the  date  of  the  accident  until  October  28, 
1916,  a  period  of  five  weeks. 

Al  Anderson  was  employed  to  work  at  night  at  the  rate  of 
fifty  cents  an  hour  on  the  basis  of  ten  hours  counting  a  day's 
work.  The  average  weekly  wage  of  Al  Anderson  for  the  purposes 
of  the  Compensation  Law  was  tbe  sura  of  twenty-three  dollars  and 
eight  cents. 

Award  of  compensation  is  hereby  made  against  E.  F.  Smith 
St  Scms  Company,  employer,  and  Manufacturer^  Liability  Insur- 
ance Company,  insurance  carrier,  at  the  rate  of  fifteen  dollars 
weekly  for  a  period  of  three  weeks  from  October  7  to  October  28, 
1»16. 
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In  the  Matter  of  the  Claim  of  Tillib  Adleb  and  Minor  Children, 
for  Compensation  under  the  Workmen's  Compenaation  Law  for 
the  Death  of  Samuel  Ablbe,  against  Thoma8hbfskt  Theatkb 
CoMpAj^T,  Inc.,  Employer;  Losdon  Goabahtee  ahd  Acoi- 
i)BMT  Company,  Inaurance  Carrier 

Claim  No.  52437 

[Decided  Jul;  11,  ISie) 

BcheAriQK  gnnted  In  the  matter  of  injnriei  nceived  by  Samnel  Adler,  leanlt* 
ing  in  hii  death,  while  emplosred  by  the  Thomashefsky  Theatre  Company, 
Inc. 

On  Jaauary  IS,  1016,  Samuel  Adler,  while  employed  W  a  property 
man  and  stage  carpenter  b;  the  Ihomaahe&k;  Theatre  Company,  Inc. 
in  New  York  city,  was  putting  chairs  through  a  trap  door  in  the  floor 
o(  the  stage  to  the  room  below.  Hp  lost  Wi^  hnlnnce  ni-d  fell  tliroiipli 
the  trap  door,  fracturing  bis  skull  and  died  at  the  Bellenie  Hoopital 
the  same  day.  This  claim  waa  originally  diamissed  b;  the  Commiwiiun 
as  tbe  result  of  a  heftring  held  KlarcU  10,  IQ16,  on  the  ground  that 
neither  the  employer  nor  the  employee  wai  engaged  in  a  haiArdona 
occupation.  Subaequently  a  court  action  was  brought  againat  the 
employer,  but  wa*  dismissed  upon  trial,  and  appeal  was  taken  therefrom 
and  ia  now  pending.  The  Commiasion  denied  an  application  to  reverse 
the  deciaion  made  by  it,  its  refusal  being  based  upon  the  grounds  etated. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commiasion. 

Joseph  A.  Seidman,  attorney  for  claimant 

William  Butler,  attorney  for  employer  and  insurance  carrier. 

Ltow,  Commissioner. —  Claim  is  made  for  oompensation  grow- 
ing out  of  the  death  of  Samuel  Adler  on  the  ISth  day  of  January, 
1915.  Mr.  Adler  was  employed  hy  the  theatre  company  as  prop- 
erty man.  On  the  day  of  his  accident  there  had  been  a  per- 
formance at  the  theatre  and  Mr.  Adler,  assisted  by  others,  as  his 
custom  was,  was  removing  some  of  the  stage  furniture  through  a 
trap  door  in  the  floor  of  the  stage  to  the  room  l>elow.  In  some 
way  he  lost  his  balance  or  made  a  misstep  and  fell  through  the 
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opening  in  the  floor  of  the  stage,  causing  injuries  from  which  he 
died.  A  clsim  was  duly  filed  for  compensation  and  came  on  for 
hearing  before  the  Workmens*  Compensation  CommiaBion,  the 
predecessor  of  the  present  Industrial  Commission,  on  March  19, 
1915,  and  was  there  denied.  One  of  the  Commissioners  there, 
stated,  "  I  would  say  that  my  reason  for  voting  '  no '  is  that  this 
theatrical  business  does  not  come  under  the  Law.  If  this  man 
bad  been  injured  doing  carpenter  work  at  the  particular  moment 
he  met  with  the  accident,  it  would  be  a  different  matter.  I  fee!  it 
is  a  good  deal  like  these  janitor  cases."  Thereafter  an  action  was 
brought  at  common  law  for  damages  growing  out  of  negligence 
which  was  subsequently  dismissed  on  trial  and  an  appeal  from 
that  judgment  is  now  pending.  The  application  is  now  made  for 
a  rehearing  in  order  to  secure,  if  possible,  a  reversal  of  the  decision 
of  the  former  Commission,  and  such  a  hearing  has  been  had  and 
some  additional  testimony  taken.  The  questions  to  be  determined 
are,  whether  this  Commission,  ought,  after  so  long  a  time  and 
after  the  attempt  to  enforce  the  claimant's  right  at  conunon 
law  to  review  the  decision  of  the  former  Commission,  and  if  so, 
whether  the  present  Commission  will  take  a  different  view  of  the 
matter  than  that  taken  by  its  predecessor. 

I  have  very  serious  doubts  whether  a  decision  rendered  con- 
sidfflvbly  more  than  a  year  ago  by  a  Ccnnmission  whose  personnel 
is  different  from  that  of  the  present  Commission  ought  to  be  dis- 
turbed, especially  in  view  of  the  fact  that  the  claimant  apparently 
acquiesced  in  that  decision  and  attempted  to  enforce  her  rights  at 
common  law,  on  the  theory  that  the  decision  of  the  Workmen's 
Compensation  Commission  was  correct.  In  any  event  I  am  of  the 
opinion  that  we  ou^t  not  to  reverse  the  decision  of  .the  former 
Commission  under  the  circumstances,  imleas  the  case  as  now  made 
is  very  clear  showing  that  a  grave  injustice  has  been  done.  I  am 
unable  to  see  that  such  a  clear  case  has  been  made  out  The  deci- 
sions rendered  by  the  Appellate  Division  of  the  Supreme  Court 
since  the  award  in  this  case  was  denied  by  the  Workmen's 
Compensation  Commission,  seem  to  me  to  thoroughly  substantiate 
the  reason  given  for  the  former  Commission's  decision,  already 
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quoted.  It  seems  to  me  that  in  order  to  make  an  award  in  thia 
case,  it  would  be  necessary  for  us  to  find  that  the  priacipnl  busi- 
ness of  this  theatre  company  was  structural  carpentry  or  the  manu- 
facture of  fumiliire.  The  courts  have  held  that  where  the  prin- 
cipal business  of  tlie  employer  is  not  under  the  act,  an  injured 
employee  cannot  be  lield  entitled  to  compensation  though  his  own 
business  is  under  one  of  the  hazardous  groups,  unless  he  is  injured 
while  actually  perfonniug  a  portion  of  the  duties  of  that  hazard- 
ous group.  It  is  strongly  urged  by  the  attorney  for  the  claimant 
that  Mr.  j\dler  was  a  carpenter  or  a  manufacturer  of  furniture 
and  so  would  come  under  either  group  16,  "  manufactnre  of 
furniture  "  or  under  grou]»  42,  ''  structural  carpentry."  It  seems 
that  Mr.  Adler's  principal  duty  was  to  take  charge  of  the  various 
pieces  of  property  used  iu  this  theatre,  see  to  its  proper  storage, 
assist  in  bringing  it  to  its  position  oti  the  stage  and  returning  it 
to  the  storage  room  when  no  longer  required,  and  in  addition, 
make  such  repairs  as  become  uecci^sary  from  time  to  time,  and 
fashion  and  construct  articles  to  represent  furniture  of  former 
periods. 

I  am  not  conviuccd  that  Mr.  Adler's  business  could,  under  the 
circumstances,  be  said  to  be  either  structural  carpentry  or  the 
manufacture  of  furniture,  but  he  that  as  it  may  it  is  very  clear  to 
me  that  the  business  of  his  employer  was  neither  the  nuinufacture 
of  ihe  furniture  nor  structural  carpentry,  and  undpr  the  decision 
in  the  case  of  Bai^y  v.  Masearo  ilacaroni  Compnny,  he  would 
not  be  entitled  to  compensation  even  though  he  were  found  by  us 
to  be  a  structural  carpenter  or  a  manufacturer  of  furniture. 
Judge  Kellogg  writing  for  the  Appellate  Division  in  the  Bargey 
case,  said,  jn  speaking  of  the  injured  workman,  "  He  was  a  general 
carpenter,  doing  such  work  as  he  was  called  upon  to  do  for  dif- 
ferent people,  usually  by  the  hour,  but  sometimes  took  jobs.  He 
was  not  in  the  general  employ  of  the  company,  but  was  the  man 
it  usually  employed  to  do  Uttle  odd  jobs  about  the  building.  He 
never  did  any  work  in  the  Macaroni  business;  his  only  work  for 
the  defendant  was  doing  work  upon  or  about  its  buildings.  I  do 
not  think  he  was  an  employee  in  a  bnainess  declared  hazardous  by 
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the  Workmen's  Compensation  Law.  Clearly  he  was  not  engaged 
in  the  Macaroni  business,  bnt  his  sole  business  was  a  carpenter. 
The  company  was  not  carrying  on  the  carpenter  business,  or  doing 
any  carpenter  work  for  a  profit,  it  was  making  repairs  and 
improvements  upon  its  real  estate  and  hired  a  general  worker  for 
that  pnrpoee.  If  a  man  in  a  business  not  hazardous  employs  a 
carpenter  to  do  some  work  upon  his  property,  like  fixing  a  window 
or  a  door,  I  do  not  think  the  person  performing  the  work  is 
an  employee  engaged  in  the  hazardous  bnsiness  of  structural 
carpentry." 

If  it  should  be  held  that  the  business  of  the  employer  in  this 
case  was  divided  into  two  or  three  separate  employments,  for 
instance,  the  running  of  a  theatre,  structural  carpentry  and  the 
building  of  furniture,  still,  under  the  reasoning  in  the  case  of 
Sickles  V.  Ballston  Storage  Company,  1S6  N.  T.  Supp.  864,  the 
claimant  eouid  not  be  allowed  compensation.  Mr.  Adler  certainly 
at  the  time  of  his  injury  was  neither  engaged  in  structural  car- 
pentry nor  in  the  manufacture  of  furniture.  He  bad  been  engaged 
in  neither  of  these  kinds  of  work  on  the  day  when  he  was  injured. 
Indeed  it  is  doubtful  whether  he  had  done  anything  in  either  of 
these  lines  for  four  days  before  the  accident.  It  cannot  be  said 
that  the  moving  of  the  article  which  was  being  handled  when  the 
accident  occurred,  was  incident  to  the  manufacture  of  furniture 
or  stractural  carpentry,  for  it  does  not  appear  that  he  ever  did  any 
work  on  the  canopy  being  moved  and  it  was  simply  being  lowered 
to  the  store  room  after  it  had  been  used  in  a  theatrical  per- 
formance. I  advise  that  the  application  to  reverse  the  award  of 
the  Workmen's  Compensation  Commission  and  make  an  award, 
be  denied. 

OommiasiMter  Mitchell  dissenting. 
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In  the  Matter  of  the  Claim  of  Chakles  MoNallt,  for  Com- 
penaation  under  the  Workmrai'a  Compenflation  Law,  against 
Diamond  Millb  Papee  Compant,  Employer;  Emplotebb' 
MuTUAi,  IssuBANOB  CoMPAHT,  InsuTance  Carrier 

Coae  No.  61362 

(Decided  July  11,  IBIS) 

Bsheaiins  In  tlie  nuttvr  of  iBjuriM  racefred  I17  CbulM  HcHABy  while  em- 
ployed by  the  DUfflond  Hilla  Paper  Company  at  Sangertiea,  N.  Y. 

This  claim  was  heard  originaliy  od  November  10,  1816,  December  d, 
1916,  and  December  1*,  1815,  at  which  times  varioua  awards  were  made. 
Subsequently,  and  on  April  4,  1016,  the  previous  awards  were  resetnded 
and  the  claim  deuied.  A  rehearing  was  had  on  May  6,  11  and  28,  1016, 
and  upon  further  evidence  the  furmer  action  of  the  CSommission  reacind- 
ing  the  award  was  reversed  and  the  claim  was  allowed. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

John  N.  Carlisle  and  F.  E.  W.  Darrow,  attomeya  for  claimant 

Maurice  J.  (yCallaghan,  attorney  for  inaurance  carrier. 

Lyow,  OommisBioner. — An  award  in  this  case  was  denied  on 
April  4,  1916,  on  the  ground  that  claimant  waa  an  independent 
contractor.  See  the  Bulletin,  Vol.  1,  No,  7,  p.  8.  Pending  an 
application  for  a  rehearing  and  in  order  to  preserve  claimant's 
right  for  review  by  the  court,  an  appeal  waa  taken  which  is  now 
pending. 

Claimant  had  no  counsel  up  to  the  time  when  the  award  was 
denied  and  be  now  asks  a  rehearing  in  order  to  introduce  further 
testimony  as  to  his  employmwit.  Hearing  has  been  had  and  testi- 
mony offered  and  two  queetions  are  presented. 

First.  Shall  the  case  be  reopened  and  the  testimony  recevied, 
and  if  so 
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Second.  Does  the  testimony  now  ahow  that  McNally  was,  at  the 
time  of  his  injury,  an  employee  of  the  Diamond  Mills  Paper 
Company,  within  the  meaning  of  the  Workmen's  Compensation 
Law! 

The  Commiasion  haa  taken  the  ground  that  the  intention  of 
the  legislature  in  enacting  the  Compensation  Law  was  to  give  an 
injured  workman,  in  an  ordinary  case,  hie  compensation  without 
the  necessity  of  employing  a  lawyer,  and  has  emphasized  this 
position  by  imiformly  allowing  very  low  fees  to  such  attorneys  as 
appear  before  it,  for  injured  workmen.  Where  a  close  case,  like 
the  present  one,  has  been  decided  against  the  workmen  who  has 
adopted  the  Commiasion's  idea  and  appeared  without  an  attorney, 
the  Commission  feels  that  it  should  be  much  more  lenient  with  the 
injured  workman  whose  case  has  not  been  presented  in  the  best 
manner,  than  it  would  if  a  like  application  were  presented  by  an 
insurance  carrier  who  had  been  represented  by  a  lawyer  or  by  a 
trained  adjuster.  The  new  testimony  ought  in  my  opinion,  to  he 
received,  if  the  statute  will  permit  it. 

The  insurance  carrier  claims  that  the  Commission  is  ousted  of 
jurisdiction  by  the  appeal  which  has  been  taken.  The  carrier 
admits  that  section  74  gives  the  Commission  jurisdiction  to  rehear 
a  case  at  any  time  before  an  appeal  is  taken.  In  my  opinion  the 
"  continuing  "  jurisdiction  given  the  Commission  by  section  74  of 
this  act  is  not  cut  off  by  an  appeal.  The  act  intends  that  hearings 
before  the  Commission  should  he  quite  informal  and  specifically 
provides  that  the  Commission  shall  not  he  bound  by  technical  rules 
of  procedure.  The  cases  before  the  Commission  are  so  numerous 
that  rehearings  often  could  not  be  had  and  decisions  rendered  until 
after  the  time  to  appeal  has  expired,  and  injustice  would  fre- 
quently be  done  to  injured  workmen,  who  have  their  cases  heard 
without  the  aid  of  counsel,  if  they  could  not  preserve  their  right 
by  a  notice  of  appeal  while  their  application  for  a  rehearing  is 
pending. 

It  remains  to  determine  whether  the  new  testimony  introduced 
is  such  as  to  satisfy  the  Commission  that  Mr.  McNally  was  an 
employee  of  the  Diamond  Mills  Paper  Company  instead  of  an 
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independent  contractor.  There  can  be  no  doubt  that  a  man  who 
is  carrying  on  a  eeparate  buBinesa  and  who  would  ordinarily  be 
an  independent  contractor,  when  working  for  another,  may,  under 
certain  circumstancee  throw  off  his  character  of  independent  con- 
tractor and  assume  for  the  time  being  the  position  of  an  ordinary 
employee.  In  the  former  opinion  written  in  this  case  it  waa  said : 
*'  the  only  direction  which  Mr.  McNally  daima  he  received  from 
anybody  connected  with  the  Diamond  Mills  Paper  Company  was 
the  direction  of  one  Wright  who  is  claimed  to  have  been  not  in 
the  employ  of  the  Diamond  Mills  Paper  Company,  but  in  the 
employ  of  the  Company  from  which  the  engine,  which  was  being 
moved,  waa  purchased,  that  Company  having  apparently  eent 
down  one  of  its  experts  to  oversee  the  installation  of  the  engine. 
It  is  claimed  that  the  case  is  covered  in  this  feature  of  it  by  the 
caae  of  Rheinwald  v.  Builders'  Brick  &  Supply  Company.  There 
is  nothing  in  the  case  to  show  that  Mr.  Wright  either  had  the 
light  or  attempted  to  exercise  any  control  over  the  manner  in 
whidi  McNally  and  his  assistants  performed  the  work." 

On  the  last  hearing  the  contract  between  the  Diamond  Mills 
Paper  Company  and  the  Erie  City  Iron  Works,  the  maker  of  the 
engine  which  was  being  inBtalled,  was  offered  in  evidence  and  the 
following  is  a  quotation  from  that  contract:  "  Price,  Seven  Itou- 
eand  Seven  Hundred  and  Sixty-Four  Dollars  —  $7,784.00  — 
f.  o.  b.  Eri^  Pa.,  less  freight  allowed  to  Saugerties,  N.  Y.  Erect- 
ing Engineer's  services  will  be  furnished  at  the  rate  of  $7.00  per 
day  and  ezpensea,  to  superintend  installation."  Mr.  Wii^t  was 
the  person  furnished  by  the  Erie  City  Iron  Works  to  superintend 
the  erection  of  this  engine  and  he  was  to  he  paid  by  the  Diamond 
Mills  Paper  Company,  sev^n  dollars  per  day.  He  is  the  man  yibo 
by  agreement  of  all  parties  had  the  general  supervision  and  con- 
trol of  what  was  done  about  installing  the  en^ne.  He  was  given 
the  right  at  the  time  by  one  in  authority  in  the  Paper  Mills  Com- 
pany to  hire  one  of  the  employees,  but  the  Diamond  Mills  Paper 
Company  paid  the  wages.  While  McNally  and  two  of  his  men 
came  to  work  under  Wright,  there  were  several  other  men  working 
under  him  hired  and  paid  by  the  Diamond  Mills  Paper  Company. 
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Wliile  there  are  some  features  in  the  case  whidt  wonld  naturally 
accompany  a  contract  made  hj  an  independent  contractor,  such 
as  the  hiring  of  one  or  two  workmen  at  a  different  wage  than  that 
which  McNally  received  and  the  carrying  of  compensation  msar- 
ance,  I  am  of  the  opinion  that  the  general  power  which  Wright 
had,  to  oversee  the  whole  job,  is  controlling  and  places  all  the  men 
who  were  working  tmder  Wright  including  McNally,  in  the  cate- 
gory of  employees  of  the  Diamond  UiUs  Paper  Company. 

The  bringing  over  of  two  men  by  McNally  to  assist  in  the  work 
seeoDS  rather  to  have  been  a  matter  of  convenience  to  the  paper 
company,  than  an  arrangement  by  which  McNally  could  make  a 
profit  on  their  wages,  and  the  carrying  of  compensation  insurance 
was  undoubtedly  for  the  purpose  of  protecting  McNallys  men 
when  they  did  work  for  him  as  an  independent  contractor. 
McNally  exercised  no  control  over  the  men  who  are  assisting  and 
ingtatling  the  engine.  He  neither  engaged  nor  paid  any  of  them 
except  the  two  already  mentioned.  The  matter  of  installing  the 
engine  was  under  the  immediate  direction  and  control  of  Wright, 
who  was,  as  already 'shown,  a  superintendent  for  the  paper  mills 
company.  I  advise  that  the  former  decision  be  rescinded  and  that 
an  award  be  made. 


In  the  Matter  of  the  Claim  of  MAim  M.  Howabd  and  Minor  Son, 
for  Ctonpensaticm  under  the  Workmens'  Compensation  Law,  for 
the  Death  of  Chables  C.  Howasd,  against  Gbobos  Howaxd, 
Inc.,  Employer;  Mabsachdbbtts  Bomdiho  asd  Inhdbamot 
OoMPAHT,  Insurance  Carrier 

Claim  No.  812 

(Dodded  Jufy  II,  igi«) 

iBjnriM  nc«fvBd  by  CharlM  C.  Howard,  leBnldnK  in  hia  death,  wUle  empIoyeA 
aa  a  basiiieu  manager  and  auperinteiidciit  by  George  Howard,  Inc. 

On  Januaiy  4,  1918,  while  Chulea  C.  Howard  was  employed  hy 
George  Howard,  Inc.,  aa  auperintendent  and  buaineaa  manager,  he  waa 
inBtalling  a  skj^Iight  on  a  building  owned  by  the  corporation  at  Mt. 
TamoB,   and  while  taking  measurement i   stepped    npon   a  pUnk   whidi 
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tilted  and  precipitated  bim  two  Btorlea  into  the  cellar,  inflicting  injuriea 
reaultisg  in  his  death  that  same  d«y.  Uia  average  weekly  wi«e  waa 
the  Bum  of  twenty-three  dollars  and  eight  ooita.     An  award  waa  mado. 

Claim  is  made  by  Maud  M.  Howard,  widow,  on  betialf  of  her- 
self and  her  son,  George  M.  Howard,  aged  elevea,  for  «»npen- 
sation  growing  out  of  tiie  death  of  Charles  C.  Howard  on  January 
4,  1916,  An  award  waa  heretofore  made,  but  on  application  of 
the  insurance  carrier  and  with  the  assent  of  the  daimant,  the 
case  was  reopened  and  further  testimony  taken  and  the  matter 
now  comes  on  for  a  final  determination,  whether  the  claim  is 
ctanpeosatible  or  not  It  is  the  claim  of  the  insurance  carriw 
that  Charles  C.  Howard  was  not  an  employee  of  George  Howard 
within  the  meaning  of  the  Compensation  Law,  and  it  reJiee  in 
support  of  its  contention  upon  the  fact  that  Charles  0.  Howard 
was  not  carried  npon  the  payroll  of  Geor^  Howard  as  an  employee, 
that  no  premium  waa  collected  by  it  upon  his  salary  or  w&gea  and 
that  the  general  course  of  business  for  the  past  several  years 
between  Charles  C.  Howard  and  George  Howard,  his  father,  was 
such  as  to  warrant  the  finding  that  Charles  G.  Howard  was  not  an 
employee  of  his  father. 

Robert  W.  Bonynge,  Chief  Counsd  to  State  Industrial  Com- 
mission. 

J.  D.  Toomey,  attorney  for  claimant 

A.  F.  Jacet,  attorney  for  insurance  carrier. 

Lton,  Commissioner. —  George  Howard  a  man  now  abont 
eighty  years  of  age,  has  been  in  the  general  business  of  dealing 
in  hardware,  plumbing,  roofing  and  metal  working  at  Mt  Vernon 
for  nearly  half  a  century.  Charles  C.  Howard,  his  only  eon, 
entered  the  businws  many  years  ago  and  for  a  time  was  carried 
upon  the  payroll  as  an  employea  Subsequently,  however,  when 
Mr.  George  Howard,  because  of  his  advancing  years,  wished  to 
withdraw  from  active  management  of  the  business,  Charles  C. 
became  the  manager  for  his  father.  He  seems  to  have  managed 
the  business,   aeoording  to  his   father's   admiasion,   much   more 
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saccesafnlly  than  George  Howard  himself  had  done,  and  George 
Howard  on  one  of  two  inatanccs  offered  to  turn  overr  the  huaineafl 
to  Charles  C.  This,  however,  the  son  refused  to  allow  and  the 
business  continued  to  be  carried  on  under  the  name  of  George 
Howard  until  after  the  death  of  Charles  C,  after  which  it  was 
incorporated,  and  is  now  being  carried  on  under  the  name  of 
Qeoi^  Howard,  Inc.  There  was  never  any  agreement  between 
the  two  Howards  relative  to  the  amount  of  wages  which  Charles 
C.  should-  draw,  but  accounts  were  kept  in  which  the  drawings 
of  Charles  C.  were  regularly  charged  against  him.  The  business 
Beems  to  have  been  very  snocessful  and  Charles  C.  drew  during 
lie  later  years  lai^  sums  of  money  with  the  full  permission 
apparently  of  his  father,  these  sums  reaching  as  hi^  in  later  years 
as  ed^t  or  nine  or  tea  thousand  dollars  per  year.  Copies  of  the 
incMne  tax  returned  for  both  Charles  C.  and  George  Howard, 
for  the  year  ending  December  31,  1914,  were  offered  in  evidence, 
from  which  it  appeared  that  the  net  income  of  George  Howard 
for  that  year  was  $13,731.87,  and  the  net  income  for  Charles 
Howard  for  the  same  year  was  $11,712.09.  Of  the  income  so 
reported  by  Charles  C.  Howard,  the  sum  of  $10,322.08  was  by 
him  sclieduled  imder  the  heading  of  salary  and  wages.  On 
sdedule  of  George  Howard  annexed  to  said  return,  the  sum  of 
$9,692.40  is  reported  as  income  derived  frran  "  business,  trade, 
c(nmnerce  or  sales  or  dealings  in  property  whether  real  or  per- 
sonaL"  During  all  the  later  years  of  the  business  Charles  C. 
Howard  held  a  full  power  of  attorney  from  his  father  Geoi^ 
Howard,  and  seems  to  have  acted  in  all  respects  as  general  manager 
of  the  business. 

The  representative  of  the  insurance  carrier  who  checked  up 
the  payroll  of  George  Howard  for  the  purpose  of  adjusting  tlie 
premium  on  the  policy  of  the  Massachusetts  Bonding  and  Insur- 
ance Company,  was  called  to  the  stand  and  testified  that  the  boc^ 
of  George  Howard  were  placed  at  his  disposal  for  the  purpose 
o£  checking  up  the  payroll  and  that  Mr.  Young,  an  employee  of 
Qeoifie  Howard  gave  him  a  statement  of  the  payroll  from  the 
books.  This  statement  did  not  place  Charles  C.  Howard  among 
the  employees  jt  his  father,  but  the  question  of  his  status  in  the 
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busineflB  was  taken  up  between  the  two  and  the  representaldve 
of  the  insurance  company  was  fully  apprised  of  the  relation  which 
Charlee  C.  Howard  bore  to  the  business  of  Geoi^  Howard.  It 
was  determined  by  the  lepresentatiTe  of  the  insurance  carrier 
on  that  occasion  that  GJeorge  C.  Howard  should  not  be  included 
as  an  employee  and  .that  no  part  of  his  wages  or  salary  should 
be  made  the  basis  of  premium,  owing,  as  he  said,  to  the  fact,  that 
he  understood  that  only  a  portion  of  Charles  C.  Howard's  time 
waa  given  to  the  business.  The  testimony  is,  however,  tiiat  Charles 
C.  Howard  gave  a  great  part  of  his  time  very  sedulously  to  the 
business  of  his  father,  and  only  devoted  a  small  portion  of  his  time 
to  public  busiuens,  he  being  for  a  portion  of  the  time,  the  president 
of  the  school  board  of  the  town  of  Mt.  Vernon, 

The  business  of  George  Howard  was  carried  on  in  a  building 
owned  by  himself.  This  building  was  of  considerable  size  and 
three  stories  in  height.  A  portion  of  the  ground  floor  was  occupied 
by  a  tenant  for  a  business  different  from  that  of  George  Howard. 
A  portion  of  the  second  floor  was  used  for  storing  surplus  mei^ 
chandise  for  George  Howard  and  the  balance  was  for  rent,  and 
the  third  floor  waa  entirely  rented  out  to  a  third  party.  Charles 
C.  Howard,  at  the  time  of  the  accid^it  which  resulted  in  his 
death,  was  oversewng  the  alterations  in  this  building.  He  had 
gone  to  ihe  roof  to  take  some  measurements  for  the  putting  in  of 
a  scuttle  for  a  skylight  when  he  stepped  on  a  board  which  was  not 
properly  balanced,  or  in  some  way,  lost  his  balance  and  fell 
through  the  scnttle  to  the  ground  floor,  resulting  in  his  death. 
The  alterations  which  Charles  C.  Howard  was  taking  the  measure- 
meoits  for  and  was  over-seeing,  were  in  direct  line  with  a  portimi 
of  the  regular  business  of  George  Howard.  A  vwy  considerable 
part  of  the  r^ular  business  of  the  concern  was  to  put  in  metal 
parts  of  roofing  and  skylight,  and  he  was  making  repairs  to  his 
own  building  in  direct  pursuance  of  his  regular  business.  He 
building  which  was  being  repaired  was  used  partly  for  business 
purposes  by  the  owner  and  partly  for  the  purpose  of  producing 
rent,  so  I  think  there  can  be  no  doubt  t3iat  the  repairs  which  were 
going  on,  were  made  by  Grorge  Howard  in  pursuance  of  bis  regu- 
lar business  which  waft  being  carried  on  for  pecuniary  gain. 
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The  qnestioiis  to  be  detenniued  are  whether  under  all  the  facts 
in  the  ease  Charles  C.  Howard  was  an  employee  of  his  father 
within  the  meaning  of  the  Compensation  Law,  and  if  so,  whether 
the  facts  tiiat  he  was  not  carried  on  die  payroll  and  that  the 
MaasaehosettB  Bcmding  Company  did  not  collect  a  premium  upon 
his  salary,  pnolades  the  claimant  frcan  compensation.  I  am  of 
the  opinion  that  Charles  C.  Howard  was  an  employee  of  his 
faAer  within  the  meaning  of  the  Compensation  Law.  Certainly 
upon  the  facts  as  produced,  he  had  no  interest  as  proprietor  in 
the  business  which  he  was  orerr-seeing  which  could  be  enforced 
in  an  action  at  law.  He  had  been  offered  the  right  to  take  over 
the  bnnnesB  into  his  own  nam^  bat  had  refused  it.  I  do  not 
think  it  oonld  be  held  that  an  employee  in  the  buBinees  could  have 
recovered  his  wages  against  Charles  C.  Howard  in  an  action  at 
law,  nor  that  the  next  c^  kin  or  personal  repreeeatatiTe  of  Charles 
C.  Howard  ooold  today  collect  any  interest  in  the  basinese,  nor 
does  BHch  a  proceeding  ever  seem  to  have  occurred  either  to  his 
widow  or  his  father.  The  fact  that  he  received  no  stated  salary 
is  a  little  disturbing  bat  to  my  mind  is  not  at  all  controlling. 
Cleorge  C.  Howard  was  without  other  children  than  this  one  son. 
He  lived  in  flie  family  with  Charles  C.  Howard  and  his  wife. 
The  whole  matter  was  no  doubt  a  family  ammg^nents,  by  which 
Charles  C.  Howard  was  enabled  to  assist  his  fatiier,  drawing  such 
snms  as  he  needed  without  any  very  clear  idea  in  the  minds  of 
either  as  to  the  real  value  of  his  services,  the  expectation  of  both 
being  that  the  matter  would  adjust  itself  on  the  death  of  George 
Howard,  by  reason  of  the  fact  that  Charles  C.  would  be  his  only 
heir  at  law  and  next  of  kin,  and  this  probably  would  have  been 
the  result  had  Charles  C.  outlived  bis  father.  Had  the  pleasant 
relations  between  the  two  been  brt^en  up,  it  is  my  opinion  that 
Charles  C.  Howard  could,  under  the  circumstances,  have  snccess- 
fnlly  maintained  a  suit  against  his  father  for  his  services  upon 
the  basis  of  a  quantum  meruif.  There  can  be  no  doubt  that  the 
services  of  Charles  C.  Howard  were,  in  any  event,  of  the  value  of 
more  than  fifteen  hundred  dollars  per  year,  and  inasmuch  as  the 
limit  of  wa£»s  for  the  purposes  of  compensation  is  one  hundrod 
dollars  per  month,  there  can  be  no  question  but  that  the  real  value 


D.qit.zeaOvGoOt^lc 


860  Statb  Dbpabtmsht  Bkfokts 

St*t«  luduitrUl  Commiwioi) 

of  his  services  ia  sufficient  to  warrant  the  limit  of  ocmpeDsation, 
provided  by  the  Compensation  Law. 

Of  course  it  goes  without  saying  that  if  the  widow  of  Charles 
0.  Howard  is  entitled  to  compensation,  tlie  IxMiding  company 
is  entitled  and  always  was  entitled  to  collect  a  premium  upon  his 
salary  according  to  the  principlee  laid  down  in  the  Compensation 
Lblw.  I  am  \mable  to  see,  however,  that  the  empl<^er  or  the 
employee  are,  either  one  of  them,  at  all  at  fault  if  this  was  not 
done.  The  representative  of  the  insurance  carrier  testified  that  the 
question  of  including  or  not  including  Charles  C's  salary  in  the 
payroll  was  neiver  brou^t  to  die  attention  of  either  Charles  O. 
or  George  Howard.  It  ia  quite  evident  that  all  the  circumstances 
were  placed  before  him  and  if  he,  or  his  ccnnpany,  on  the  facts 
as  presented,  made  a  mistake  in  checking  up  the  payroll  it  does 
not  seam  to  me  that  the  consequences  of  such  an  error  can  be 
charged  up  against  the  claimant  in  this  case  I  advise  t^t  an 
award  be  madei 


In  the  Matter  of  the  Claim  of  Fannie  A.  Ukl,  for  Compensation 
imder  the  Workmens'  Compensation  Law,  for  the  Death  of 
Hbnbt  Uhl,  against  The  Haetwooh  Club,  Employeo-;  .^tna 
Life  Insokancb  Compaht,  Insurauca  Carrier 

Claim  No.  14487 

(Decided  July  11,  1910) 

Injnrlm  lecefred  by  Henry  Ulil,  resnltlns  In  his  deatli,  while  employed  u  a 
geaeial  utility  nun  hy  the  Hartwood  Club. 

On  January  22,  1916,  while  Hear;  UbI  was  employed  as  a  utility 
man  and  helper  by  the  Hartwood  Club,  an  unincorporated  association, 
owning  several  thousand  acres  of  land,  most  of  which  was  woodland, 
he  was  engaged  in  cutting  treee  on' the  club  property  when  a  tree  cut 
by  another  employee  fell  and  the  upper  branches  struck  Uhl  on  the  head, 
reautting  in  fracture  of  the  skull  and  death.  The  Hartwood  Club,  upon 
ita  land,  had  not  only  its  clubhouse,  but  varioua  members  of  the  dub 
had  cottages  there.  Tiie  club  sold  telegraph  poles,  railroad  tiea  and 
other  wood  from  its  woodlands,  the  purchasers  usually  doing  their  own 
logging.  It  also  sells  trees  to  its  members  for  firewood,  in  cutting 
this  wood  the  club's  employees  are  used.      At  tiie  time  of  his  death  Chi 
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WBB  cutting  timber  to  be  used  as  such  firewood.  Tb«  only  queatlona 
lor  decision  are,  Brat,  b«  to  whether  the  emplojm^t  was  under  the  act, 
and,  Bscond,  wm  the  work  carried  on  for  pecuniar;  gain. 

CtsnpeasiLtioii  ia  asked  for  the  d-  th  on  Jauuar;  22,  1916,  of 
Henry  Uhl.  Mr.  UU  waa  employed  aa  general  utility  man  and 
helper  by  the  Hartwood  Club,  an  uniocotporated  aasociatioD  own- 
ing about  six  thousand  aoree  of  land,  mostly  woodland.  In  addi- 
tion to  a  club  house,  on  the  property,  various  members  have 
cottages  thera  The  club  has  sold  from  time  to  time,  from  its  land 
telegraph  poles,  railroad  ties,  etc.,  the  purchasers  usually  doing 
their  own  lo^ng.  In  addition  to  this  the  club  sells  trees  to  its 
members  to  be  used  for  hrewood  in  their  cottages.  In  cutting  this 
wood  the  dub's  employees  are  used  and  sufficient  is  charged  for 
the  wood  to  cover  the  employees'  wages  and  leave  a  profit  of  about 
ten  pCT  cent.  This  has  been  the  course  for  years.  Uhl  was  engaged 
in  cutting  timber  to  be  used  as  above  set  forth,  when  he  was 
killed  by  the  fall  of  a  tree.  The  questions  to  be  decided  are: 
First  Was  tiie  employment  under  this  act 
Second.     Waa  tho  work  carried  on  for  pecuniary  gain  ) 

Robert  W.  Bonyi^;e,  Chief  Counsel  to  State  Industrial 
Commission. 

Mr.  Jones  for  insurance  carrier. 

Q.  H.  Morris,  attorney  for  employer. 

Ltoit,  Commissioner. —  I  think  the  employment  is  covered  by 
group  14  of  section  2  of  this  act  Mr.  Uhl  was  certainly  pei^ 
forming  the  same  work  and  subject  to  the  same  hazard  as  men 
usually  are  while  "  lumbering  "  or  "  logging."  The  employer's 
first  notice  of  injury  contains  the  following:  "About  9  o'clock 
Saturday  morning  January  22, 1916,  Henry  Uhl,  Frank  Quacken- 
bush  and  Oscar  Stanton,  all  in  the  employ  of  the  Hartwood  Club, 
were  cutting  trees  on  the  club  property.  A  tree  cut  by  Oscar 
Stanton  fdl  and  the  upper  branche?  of  the  tree  struck  Henry 
Uhl  on  the  head  resulting  in  fracture  of  the  skull  and  death.  So 
far  as  ia  known  death  was  instantaneous."  This  is  one  of  the  very 
hazards  which  a  lumberman  or  a  l(^ger  undei^oes,  and  it  was 
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a  hazard  which  tiie  evidence  shows  the  employees  of  the  dob  were 
frequently  subjected  to  on  the  dub's  six  thouBand  acres  <rf  wood- 
land, and  against  which  the  club  carried  insurance. 

I  think  also  that  the  work  in  whidi  Ubl  was  engaged  was  being 
carried  on  for  pecuniary  gain.  If  a  man  owning  a  tract  of  wood- 
land hires  a  man  to  cut  wood  for  the  employer's  own  use  it  might 
be  questioned  whether  the  work  was  carried  on  for  pecuniary  gain 
within  tiie  act  But  such  is  not  this  eaaa  This  club  had  a  lai^ 
tract  of  woodland,  upon  which  there  was  timber  which  tbe  dab 
oould  and  did  sell  at  a  profit  It  waa  convenient  for  tbe  club 
-  member?  and  their  guests  to  buy  firewood  from  the  club  and  this 
they  did  paying  for  the  wood,  the  cutting  and  a  profit  bewdea. 
The  club'e  articles  of  aaeociation  provided  for  payment  of  divi- 
dends, showing  that  the  poesibility  of  considerable  profit  was 
thought  of.  Under  section  21  of  the  Compensfltion  Law  we  are 
compelled  to  presume  that  the  cose  is  cmnpensatable  and  Aia 
conpled  witli  repeated  rulings  of  the  appellate  courts,  that  the 
act  is  to  receive  a  liberal  construction,  leads  me,  upon  all  the 
evidence  in  the  case,  to  recommend  that  an  award  be  mad& 


In  the  Matter  of  the  Claim  of  Mo&bis  Shatnb,  for  CompensatitHi 
under  the  Workmen's  Compensation  Law,  against  Amswcan 
Cap  FnoKTS  Manofactdbinq  Company,  Employer;  SxAimASn 
AccinENT  iHsn&ANOB  CoMPANT  of  Detroit,  Mich.,  Insuranoe 
Carrier 

Claim  No.  30537 

(Decided  Jul;  IS,  IQl*) 

Injnriea  lecelved  by  Moixia  ShaTiie  wblle  emploTed  at  a  cnttn  an!  nudiiiw 
piess  operttoi  by  tlis  Ameiican  Cup  Front*  Humfactuting  CompiDy,  in 
tlie  dty  of  New  Tork. 

On  June  9,  1916,  Morris  Shayne,  while  working  for  hia  naployw,  th« 
American  Cap  Troats  Manafaoturing  Company,  at  the  latter'B  plant, 
was  engaged  in  cutting  goods  by  machine  when  the  little  finger  of  hia 
right  hand  wai  caught  and  crushed  in  the  machine,  resulting  in  the  loAa 
of  a  portion  of  the  finger.  His  average  wedcly  wage  was  the  mim  ol 
•eventeen  dollars  and  thirty-one  cents.     An  award  waa  made. 
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Robert  W.  Boajnge,  Chief  Coimaed  to  State  Industrial  Com- 
nuBsion. 

WiLiam  A,  Joaea,  Jr.,  attorney  for  employer  and  insurance 


By  the  CoicKiasioir. — All  the  evidence  submitted  before  the 
Commisaiim  having  been  heard  and  duly  considered,  the  Coio- 
misaion  makee  its  OMiclusioDS  of  fact,  ruling  of  law,  and  award 
as  follows: 

On  June  9,  1916,  the  day  when  MorriB  Shayne  received  his 
injuries,  he  resided  at  1755  Madison  avenue,  boiou^  of  Man- 
hattan, city  of  New  York,  and  was  employed  as  a  cutter  and 
operator  of  a  machine  press  by  American  Cap  Fronts  Manufactur- 
ing CtHnpany,  a  corporation  engaged  in  the  business  of  the  manu- 
facture of  cap  viaoTB,  with  a  plant  and  place  of  business  at  60 
West  Third  street,  borough  of  Manhattan,  city  of  New  York. 

On  said  date  while  Morris  Shayne  was  working  for  his  em- 
ployer at  his  f^nployer'a  plant,  and  was  engaged  in  cutting  some 
goods  on  a  cutting  machine,  the  little  finger  of  his  right  hand 
caught  on  top  of  the  die  and  was  crushed  by  the  machine  and 
severely  lacerated,  and  the  finger  nail  was  thereby  lost  and  a 
small  portion  of  the  bone  of  the  distal  phalange  was  amputated 
by  the  sutgeon  at  the  hospital,  and  the  soft  tissues  of  the  end  of 
the  finger  received  a  permanent  injury  and  the  first  phalange 
became  permanently  immobile,  resulting  in  the  loss  of  use  of  the 
entire  first  j^alange  of  the  little  finger  of  the  right  hand. 

The  avmage  weekly  wage  of  Mcnris  Shayne  was  the  sum  of 
seventeen  dollars  and  thirfy-one  cents. 

Award  of  compensation  is  hereby  made  against  American  Cap 
Fronts  Manufacturing  Cwnpany,  employer,  and  Standard  Acci- 
dent Insurance  Company  of  Detroit,  Michigan,  insurance  carrier, 
to  Morris  Shayne,  injured  employee;  at  the  rate  of  eleven  dollars 
and  fifty-four  cents  weekly  for  a  period  of  seven  and  one-half  weeks 
for  the  equivalent  of  the  loss  of  on»-half  tlie  little  finger  of  the 
right  hand. 
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In  the  Matter  of  the  Claim  of  Helen  Cbottt  and  Minor  Childiai, 
for  Compensation  under  the  Workmen's  Compensation  Law,  for 
the  Death  of  Patbick  Cbottt,  Jb.,  against  PaNNsyLVAniA 
Railboad  Compakt,  Employer  and  Self-InBurer 

Claim  No.  1198S 

(Decided  Jolj  19,  1&16) 

laJorlM  received  by  Patrick  Crotty,  Ji,  reanlUiiK  in  Us  deatb,  while  employe)) 
U  A  brakeman  by  the  PennsylTxiiU  BAilroad  Company. 

On  June  21,  1B16,  Pktrick  Crotty,  Jr.,  was  unployed  aa  a  brakenum  by 
the  PennsylTanie  Railroad  Company  and  waa  engaged  in  picking  up  empty 
coal  hopper  care  at  Blagdell,  N.  Y.,  when  he  «hb  thrown  off  the  back  of 
the  train  by  a  sudden  stoppage  caused  by  a  quick  operation  of  the  brakes 
by  the  engineer.  Ag  a  leeult  his  left  femur  was  broken  and  hia  left  eye 
cut.  Crotty  was  taken  to  a  hospital  and  while  recovering  made  uee  of 
a  crutch  and  on  one  occaalon  the  crutch  slipped  throning  him  to  the 
floor  and  resulting  in  his  Husfaining  a  severe  fracture,  He  was  confined 
to  his  bed,  pleurisy  and  pneumonia  developed  and  he  died  on  October  11, 
1916.    An  award  was  made 

Robert  W.  Bonyng^  Chief  Counsel  to  State  Industrial  Commia- 


Thwnas  C.  Burke,  attorney  for  claimant 
Jndson  Rumsey,  attorney  for  employer. 

Bt  thb  Commission. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  CcHnmis- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  aa 
follows : 

On  June  21,  1915,  the  day  when  Patrick  Crotty,  Jr.,  received 
the  injuries  which  resulted  in  his  death,  he  resided  at  18  Mulford 
street,  Buffalo,  N.  T.,  and  was  employed  as  a  brakeroan  by  Penn- 
sylvania Railroad  Company,  a  Pennsylvania  corporation  engaged 
in  the  operation  of  a  railroad  as  a  c(Hnmon  carrier  between  points 
within  the  State  of  New  York,  and  also  between  points  within  the 
Stnte  of  New  York  and  points  in  other  States. 

On  said  date  while  Patrick  Ciotty,  Jr.,  waa  working  for  his 
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employer  and  was  eagaged  in  picking  up  empty  coal  hopper  carg 
near  Blaadell,  N.  T.,  he  was  thrown  ofE  the  back  of  the  train  by 
the  sudden  stoppage  of  the  train  cattsed  by  a  quick  operation  of  the 
brakes  by  the  engineer,  and  fell  to  tracks,  thereby  receiving  an 
oblique  fracture  of  the  upper  and  middle  thirds  of  the  left  femur 
and  a  cut  over  the  left  eya  The  train  (m  which  he  was  working 
was  drawn  by  engine  Ko.  6022  and  was  picking  up  the  hopper 
cars  to  carry  them  to  Blasdell,  N.  Y.,  Ti^we  thery  were  later  the 
same  day  to  be  picked  up  by  another  engine  and  transferred  to 
Oil  City,  Fenn.,  for  reloading.  At  the  time  of  the  said  accident 
both  the  onployer  and  employee  were  engaged  in  interstate  com- 
merce but  the  injuries  to  Patrick  Crotty,  Jr.,  were  not  occasioned 
by  any  uE^ligeace  attribubable  to  his  employer.  After  the  injury 
Grotty  was  transferred  to  a  hospital  for  treatment.  Later  on  in 
the  hospital  he  came  to  a  settlement  with  the  railroad  company 
for  his  injuries  for  $510  and  gave  the  railroad  company  a  general 
release.  He  wrote  a  letter  to  the  State  Industrial  Commission  on 
August  30,  1915,  asking  the  Commission  to  cancel  his  claim  which 
he  had  filed  with  the  Commission  on  July  22,  191S.  While  the 
Commission  was  proceeding  to  investigate  the  conditions  under 
which  such  request  was  made,  Patrick  Crotty,  Jr.,  died  at  the  hos- 
pital, and  the  widow  of  Patrick  Crotty,  Jr.,  thereupon,  and  upon 
November  8,  1915,  filed  with  this  Commission  a  claim  for  com- 
pensation on  belialf  of  heraelf ,  as  widow,  and  of  six  minor  children. 
A  fenr  weeks  before  his  said  death  at  the  hospital  Patrick  Crotty, 
Jr.,  had  so  far  recovered  from  his  fractured  femur  that  he  was 
able  to  go  about  the  ward  of  the  hospital  on  crutches,  and  it  waa 
expected  by  the  physician  in  charge  tbat  witbin  a  few  days  he 
would  discharge  Crotty  from  the  hospital  This  expectati(«i  was 
□ot  realized  ovring  to  the  fact  that  one  day  while  walking  around 
the  floor  of  the  ward  on  his  crutches,  Crotty  stopped  at  the  bed  of 
a  fellow  patient  and  proceeded  to  poke  one  of  the  crutches  at  the 
patient  who  was  lying  in  bed.  While  he  was  doing  so,  the  other 
crutch  slipped  on  the  floor  and  Crotty  waa  thereby  proetrated  to 
the  flow.  This  fall  occasioned  what  is  known  as  a  green  stick 
fracture  of  the  left  femur  which  required  the  authorities  to  imme- 
diatelj  i^ace  Crotty  in  bed  again  and  attend  to  the  fracture  so 
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occaaioDed.  About  a  week  or  ten  days  after  being  i^aced  in  bed 
Grotty  developed  a  cougb  which  developed  into  pleurisy  and 
pneumonia,  causing  his  death  on  October  11,  1915.  By  reason  of 
the  weakened  condition  in  which  the  original  fracture  left  Crotty, 
he  therein  became  more  suac^tible  to  cold  and  pleurisy  than  he 
would  have  been  in  his  normal  ccoidition.  There  was  a  consid- 
erable draft  in  the  hospital  and  the  develo[Hnent  of  his  said 
pleurisy  and  pneumonia  wag  a  natural  consequence  of  his  original 
injury  ha,Ting  reduced  his  power  of  resistance  so  far  as  not  to  be 
able  to  OTercome  the  effects  of  the  second  fall  and  the  drafts  in 
the  hospital  The  average  weekly  wage  of  Patrick  Crott^,  Jr., 
was  the  sum  of  twenty  dollars  and  nineteen  cents. 

Patrick  Grotty,  Jr.,  left  him  surviving  his  widow,  Helen 
Grotty,  aged  thirty-seven  years;  his  son,  Joseph,  aged  twdve 
years ;  his  goa,  Patrick,  aged  ten  years ;  bis  daughter,  Mary,  aged 
eight  years;  his  son,  William,  aged  seven  years;  his  son,  Jt^in, 
aged  five  years ;  and  his  son,  James,  aged  three  years,  the  claimants 
herein,  and  no  other  child  or  children  under  the  age  of  ei^teeD 
■years. 

Due  notioe  of  injury  was  given  to  the  employer  by  Patrick 
Groti^,  Jr.,  during  his  lifetime  and  due  notice  of  death  was  ^ven 
to  the  employer  l^  the  claimants  herein. 

The  general  release  which  was  executed  by  Patrick  Grotty,  Jr., 
in  favor  of  Pennsylvania  Railroad  CVmipany  in  respect  of  the 
above  accident  is  null  and  void. 

Award  of  oompensation  is  hereby  made  against  Pennsylvania 
Railroad  Gompany,  employer,  to  the  widow  and  minor  children  of 
Patrick  Grotty,  Jr.,  deceased  employee,  as  follows:  to  Helen 
Crotty,  widow,  aged  thir^-se^en  years,  at  the  rate  of  six  dollars, 
five  and  seven-tenths  cents  weekly  during  widowhood,  with  two 
years  compensation  in  one  sum  upon  remarriage ;  and  to  Joseph, 
son,  aged  twelve  years ;  and  to  Patrick,  son,  aged  ten  years ;  and  to 
Mary,  daughter,  aged  ei^t  years;  and  to  William,  son,  aged  seven 
years ;  and  to  JtAn,  son,  aged  five  years ;  and  to  James,  son,  aged 
three  years;  at  the  rate  of  one  dollar,  twenty-three  and  1hre&-tentiis 
oents  weekly,  each,  until  they  shall  respectively  arrive  at  the  age 
of  eighteen  years;  and  if  the  payments  to  any  one  of  the  said 
children  shall  ceaiie  bj  operation  of  law  or  otherwise,  then  the 
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peymente  to  the  remaining  children  E^all  be  pn^iortionately 
inoreaaed  until  each  of  said  ohildren  shall  be  receiving  weekly 
10  per  cent  of  the  average  weakly  wage  above  mentioned,  but  in 
no  event  shall  the  total  paymeoitB  to  all  the  said  ohildren  be 
greater  tlian  86%  per  cent  of  the  said  average  weekly  wage;  and 
to  William  S.  Drisooll,  undertaker,  in  the  som  of  one  hundred 
dollars,  on  aooount  of  the  ezpaisee  of  the  funeral  and  burial  o£ 
Fatriok  Crotty,  Jr.,  deoeased. 


In  tlie  Matter  of  the  Claim  of  Henbt  P.  Owbhb  and  Maht  I. 
OwKHB,  Dependent  Father  and  Mother,  for  Compfflisation 
under  the  Woikmeu's  Compauaticm  Law,  for  the  Death  of 
Mabtha  Owinb,  against  New  Toek  Mills  Cobpokatios, 
Emplc^er;  Ahsbioait  Mutual  Oompbhbatioh  Ihbitbanob 
CoMPAST,  Insurance  Carrier 

Claim  No.  16547 

(Decided  July  19.  1B16) 

lalotlM  recdTvd  by  Hutlu  Ownu,  multfns  in  hei  flMth,  whils  worldng  for 

tlM  Hew  Toik  Hllla  Coipontion  it  New  York  Hills,  Oneida  connty. 

On  June  9,  1B16,  wWla  Murtl*  Owens  was  employed  by  the  New  York 
Milla  Corporation,  which  was  engaged  in  manufacluiing  cotton  doth  and 
dyeing  goode  at  New  York  Mills,  Oneida  county,  N.  Y.,  she  wai  ordered  U> 
lift  a  heavy  beam  of  yarn,  and  while  k>  doing  aufTered  an  abdominal 
■train,  which  produced  an  inQanunation  requiring  an  operation  which 
reeulted  in  acute  gastritb,  and  eaiued  her  death  on  July  11,  IBIO.  Her 
average  weekly  wag«  wae  the  sum  of  nine  doUara.     An  award  was  made. 

Bobert  W,  Bonynge,  Chief  Counsel  to  Stat©  Industrial  Com- 
mission. 

Jeremiah  F.  ConnOT,  for  employer  and  insurance  carrier. 

By  the  Comhisbiott. —  All  the  evidence  submitted  before  the 
Cttnmission  having  been  heard  and  duly  considered,  the  Com* 
mission  makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  June  9,  1915,  the  day  when  Martha  Owens  received  her 
injuries,  she  resided  at  New  York  Millg,  Oneida  county,  N.  T., 
and  was  employed  as  a  spool  tender  by  New  York  Mills  Corpora- 
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tion,  a  corporatioD  ongagod  in  the  business  of  manufacturing  cot- 
ton goods  and  of  dyen,  with  a  plant  and  place  of  buainesa  on  Main 
street  at  New  York  MiUs,  Oneida  county,  N.  Y. 

On  said  date  while  Martha  Ow«i8  was  working  for  her  employer 
at  her  employer's  plant,  she  was  called  upon  by  one  of  the  men 
to  help  lift  a  heavy  beam  of  yam  weighing  260  pounds,  which 
beam  was  being  lifted  from  a  warper  to  a  cart,  and  while  engaged 
in  so  lifting  the  beam,  she  suffered  a  severe  abdominal  strain. 
Previous  to  ihe  accident  Martha  Owens  had  a  diseased  adneva 
which  became  acutely  inflamed  by  reason  of  the  abdconinal  strain 
oocaai(H)ed  by  said  heavy  lifting,  causing  her  great  suffering  and 
pain  and  distress  and  a  swelling  in  the  pelvis,  requiring  operative 
interference  on  July  9,  1915,  and  she  developed  by  reason  of  the 
operation  post  operative  acute  gastric  dilatation  and  nephritis 
thereby  causing  her  death  on  July  11,  1915. 

The  average  weekly  wage  of  Martha  Owens  was  the  sum  of 
nine  dollars. 

Martha  Owens  left  her  surviving  and  partially  d^)endent  npon 
her  for  support  at  the  time  of  the  said  accident  her  father,  H^ry 
P.  OwKis,  aged  fifty-six  years,  and  her  mother,  Mary  I.  Owens, 
aged  fifty-six  years,  the  claimants  herein. 

Due  notiee  of  injury  was  given  by  Martha  Owens  to  her 
employer.  The  above-mentioned  dependents  failed  to  give  notice 
of  death  to  the  employer,  but  the  failure  so  to  do  has  not  prerju- 
diced  the  employer. 

Award  of  compensation  is  hereby  made  against  New  York 
Hills  Corporation,  employer,  and  American  Mutual  Compeesa- 
tion  Insurance  Company,  insurance  carrier,  to  the  dependent 
mother  and  father  of  Martha  Owens,  deceased  employee,  as  fol- 
lows ;  to  Hwiry  P.  Owens,  father,  aged  fifty-six  years,  at  the  rate 
of  one  dollar  and  thirty-five  cents  weekly  during  dependeni^' ;  and 
to  Mary  I.  Owens,  mother,  aged  fifty-six  years,  at  the  date  of  one 
dollar  and  thirty-five  centa  we^y  during  dependency;  and  to 
Bernard  L.  Wrench  in  the  sum  of  one  hundred  dollars  on  account 
of  the  funeral  expenses  of  Martha  Owens,  deceased. 

The  failure  of  the  dependents  to  give  notice  of  death  to  the 
employer  has  not  prejudiced  the  employer,  and  is  therefore 
excused. 

D.qit.zeaOvGoOt^lc 


CuMMIKOS  V.  JOSNBOH  CoHBTBOOTION  Co. 
State  Induatrial  CommiMion 


In  tiie  Matter  of  tlie  Claim  of  Osoab  CnHMiNos,  for  Compen'- 
sation  under  the  Workmen's  Compensation  Law,  against  John 
JoBNSON  CoNSTRDOTioir  CoupANT,  Employer  J  Hastfobd 
AcoiDXHT  AND  Indbmnitt  Compant,  Insurance  Carrier 

Claim  No.  16931 

(Decided  July  19,  I»10) 

laJoilM  lecelred  fey  Omct  Ctimmlngi  whUe  unployed  •■  a  rtMm-alioTel  nngt- 
BMi  by  John  Johnaon  CMutmctios  Compuiy. 

On  September  7,  1915,  while  Omu  Cumminga  wu  employed  as  a 
•team-Hbavel  engineer  1^  the  John  Johnson  Construction  Company,  a 
corporation  engaged  in  carrying  on  the  bueinesa  of  general  contracting 
at  Buffalo,  N.  Y.,  he  waa  working  for  his  employer  at  East  Bethany, 
N.  Y.,  on  a  State  road  job.  He  started  for  Buffalo  on  his  motorcycle 
in  order  to  reach  there  on  time  to  unload  the  iteam  shovel  early  th« 
next  morning.  On  his  trip  be  struck  a  tree,  sustaining  injuries  which 
disabled  him  from  working  for  thirty-two  weeka.  His  average  weekly 
wage  was  the  sum  of  twenty-three  dollars  and  eight  oeuta.    An  award  was 

Kobert  W.  Baajnge,  Chief  Counsel  to  State  Industrial  Com- 


Ba;toD  &  Bailey,  attorneys  for  employer  and  iusuranoe  oarrier. 
Ralph  N.  Eent,  attorney  for  claimant 

Bt  the  Commission,— All  the  evidence  snbmitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commit- 
sion  makes  its  conclusions  of  fact,  ruling  of  law,  and  award  u 
follows: 

On  September  7,  1915,  the  day  when  Oscar  Cummings  reccnved 
his  injuries,  he  resided  at  601  Northampton  street,  Buffalo,  N.  Y., 
and  on  that  date  and  for  three  years  prior  thereto  waa  employed 
as  a  steam-shorel  engineer  by  John  Johnson  Construction  Com- 
pany a  corporaticm  engaged  in  the  buaiuess  of  general  contractors. 
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with  an  office  at  706  Abbott  road,  Buffalo,  N.  Y.  On  Saturday, 
September  4,  1915,  Cummings  was  working  for  his  fflnployer 
on  ft  State  road  job  at  East  Bethany,  N.  Y.,  and  was  ordered 
by  his  fflnployer  to  work  on  the  following  Sunday  and  the  following 
Monday  (Labor  Day)  in  order  that  the  State  road  job  could  he 
completed  so  far  as  the  steam-ithovel  went  and  so  that  the  steam- 
shovel  could  be  loaded  on  to  a  train  to  be  carried  to  Buffalo  in 
order  to  be  started  at  work  at  Buffalo  on  Wednesday  morning. 
Cummings  had  charge  of  the  moving  of  the  steam-shovel.  On 
Tuesday,  September  seventh,  the  steam-shovel  was  loaded  cm  to 
the  train  by  6  o'clock  p.  m.,  and  at  about  7.30  p.  m.  the  claimant 
saw  the  shovel  shipped  out  of  East  Bethany. 

Just  after  the  shipping  of  the  shovel  Cmnmings  mounted  his 
motorcycle  and  started  for  Buffalo  in  order  to  arrive  there  in 
time  to  unload  the  ateam-shovel  the  next  morning.  Before  he  had 
gone  a  mile  he  struck  a  rut  in  the  road  which  caused  his  wheel 
to  swerveand  strike  a  tree  alongside  the  road,  thereby  throwing 
Cummings  to  the  ground.  He  sustained  a  fracture  of  the  left 
tibia  and  fibula,  by  reason  of  whidi  injuries  he  was  disabled  from 
working  from  the  date  of  the  accident  to  May  2,  1916,  a  period 
of  thirty-two  weeks.  The  motorcycle  belonged  to  Cummings.  His 
employer  knew  that  he  rode  a  motorcycle  and  that  he  used  it 
frequently  in  the  employer's  service  by  riding  to  Batavia  to  pro- 
cure maohinery  parts,  and  the  employer  permitted  him  to  take 
gasoline  from  the  employer's  stock  whenever  convenient  The 
employer  paid  the  men  for  the  time  it  takes  to  go  from  job  to  job. 
The  other  men  on  the  job  went  on  the  train  which  carried  the 
shovel.  Cmnmings  was  paid  a:t  the  overtime  rate  while  actually 
enroute  between  East  Bethany  and  Buffalo,  N.  Y.  Cummings  was 
expected  by  his  employer  to  be  in  Buffalo  early  the  next  morning 
to  help  unload  the  shovel  from  the  train,  which  train  was  expected 
to  arrive  in  Buffalo  early  in  the  morning. 

The  average  weekly  wage  of  Oscar  Cummings  for  the  purpose 
of  compensatirai  is  the  sum  of  twenty-three  dollars  and  eight 
cents. 

Award  of  compensation  is  hereby  made  against  John  J<:^nBon 
Constructiou  Company,  employer,  and  Hartford  Accident  and 
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Indenmitj  C(»npan;,  iufiuranoe  carrier,  to  Oaoar  CunuaingB,  in- 
jured amployee,  at  the  rate  of  fifteen  dollars  weekly  for  a  period 
of  thirtj-two  weeks  from  September  21,  1915,  to  May  2,  1916. 


In  the  Matter  of  the  Claim  of  Thomas  Salemi,  for  Compenaation 
under  the  Workmen's  Compensation  Law,  against  Max  Matbb, 
Ikc,  Employer;  Zdbich  Genkbai.  Accidknt  asd  Liability 
IsBDBAifcz  Company,  Insurance  Carrier 

Claim  No.  30152 

(Decided  July  SO,  IQIS) 

InjnrlM  receirnl  by  Thonua  Salemi  wbile  smployed  ai  an  opeiatoi  on  Iiata  hf 
Hui  Hajei,  lac 

On  U»j  0,  1916,  while  Thomas  Salemi  waa  at  work  aa  an  operator  on 
liaU  for  his  employer.  Max  Hayer,  Inc.,  in  the  city  of  New  York,  be 
waa  engaged  in  putting  a  strap  on  the  wheel  of  a  machine,  when  one 
of  hia  flngen  was  caught  In  the  machine,  resulting  In  an  injury  whieh 
disabled  him  from  working  until  June  1.  1916.  Hii  averajie  weekly  wage 
waa  the  anm  of  twenty  dollara  and  nineteen  cents.    .An  award  waa  made, 

Robert  W.  Bonynge,  Cnief  Counsel  to  State  Industrial  Crao- 


Alfred  W.  Andrews,  attorney  for  employer  and  insoranoe  car- 
rier. 

By  the  CoHMisaiON. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  and  award  an 
follows : 

On  May  9,  1916,  the  day  when  Thomas  Salemi  received  bis 
injury,  he  resided  at  215  East  Ninety-sevpnth  street,  borough  of 
Manhattan,  city  of  New  York,  and  was  employed  as  an  opwator 
Ml  hats  by  Max  Mayer,  Inc.,  a  corporation  engaged  in  the  busineea 
of  manufacturing  baby  caps  and  misses'  hats,  with  a  plant  and 
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plaoe  of  biuineas  at  362  Faarih  avenae,  boroii^  of  Manliattui, 
city  of  New  York. 

On  said  date  while  Thwnas  Salami  was  working  for  his  em^doyer 
at  his  wuployer's  plant,  and  was  engaged  in  putting  a  strap  on 
the  wheel  oi  a  machine,  the  secuid  finger  of  hia  left  hand  was 
oaught  in  the  machine  and  he  theo-eby  recedred  a  cut  about  one- 
half  inch  long,  by  reaaon  of  which  injury  Thomas  Salemi  waa  dis- 
abled fr<an  the  date  of  the  accident  to  June  1,  1916,  a  period  of 
three  we^  and  two  days. 

The  average  weekly  wage  of  Thomaa  Salemi  was  the  sum  of 
twenty  dollars  and  nineteen  cents. 

Award  of  compensation  is  hereby  made  against  Max  May^, 
Inc.,  employer,  and  Zurich  General  Accident  and  Liability  Insui^ 
ance  Company,  insurance  carrier,  to  Thomas  Salemi,  injured 
employee,  at  the  rate  of  thirteen  dollars  and  forty-six  cents  weekly 
for  a  period  of  one  and  one-third  weeks  frcHU  May  23  to  Jone  1, 
1916. 


In  the  Matter  of  the  Claim  of  Kosahtta  Wood  and  Minor  Chil- 
dren, for  Compensation  under  the  Workmen's  Compensation 
Law,  for  the  Death  of  Antoinb  Wood,  against  Tdppbb  L&kb 
Chemical  Company,  Employer;  Thb  Tkavblbrb'  Insdkaboi 
Company,  Insurance  Carrier 

Claim  No.  16941 

(Decided  Jnly  SO,  1S16) 

lajuriM  nceWed  by  Antoine  Wood,  mnltiiif  In  hli  death,  while  unplojred  as 
an  expert  macblnlat  by  tke  Tnpper  Lake  Chemical  Company. 

Od  March  4,  1910,  Antoine  Wood  BOitained  the  Injuries  which  lesnlted 
in  hie  death.  On  January  IS,  1S16,  be  formed  a  partnerahtp  with  hia 
father  and  two  brothera  for  the  purpoge  of  carrying  on  a  garage  busineM. 
On  the  said  4th  day  of  March,  1916,  Wood  worked  for  a  corporation 
known  as  the  Tupper  L«ke  Chemical  Company;  while  bo  employed,  ha 
WBH  nrepnrin|T  to  begin  the  repairs  of  retort  No.  2,  when  retort  No.  > 
exploded  and  blew  off  the  top  of  hia  bead,  killing  him  Instantly.  Hia 
average  weekly  wage  waa  the  sum  of  twenty-three  dollars  and  aix  ocnta. 
An  award  was  made. 
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Bobwt  W.  BoiiTiiges  Chief  Coniuel  to  State  IndoBtrial  Com- 


Bosendale^  EesBbra^  Dugan  &  Hainee,  attomeye  for  employer 
and  insuranoe  eurier. 

Francns  H.  Slater^  attorney  for  claimantBi 

Bt  thi  Couuissioit. —  On  March  13,  1916,  the  employer  and 
Boaanna  Wood  on  her  ovn  behalf  and  on  behalf  of  her  children, 
came  to  an  agreement  for  the  payment  of  compensation,  which 
agreement  was  not  filed  with  tiie  ConimiBsion  by  the  employer 
ontil  after  claim  was  made,  it  being  the  contention  of  the  insurance 
carrier  that  it  did  not  discover  the  facts  of  the  relation  of  Antoine 
Wood  to  Wood's  Garage  until  after  the  said  agreMoent  had  been 
signed  by  ita  agent  on  behalf  of  it  (t^e  insurance  carrier)  and  the 
employer. 

AH  the  evidence  solxnitted  before  the  Commission  having  been 
heard  and  duly  considered,  the  Ccmmiission  makes  its  conclusions 
of  fact,  ruling  of  law,  and  award  as  follows : 

On  March  4,  1916,  the  day  when  Antoine  Wood  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  Tupper  Lake, 
N.  T.  Antoine  Wood  was  an  expert  madiinist,  and  on  January 
12,  1916,  he  formed  a  partnerahip  with  his  father  and  two  brothers 
for  the  purpose  of  carrying  on  a  garage  businees,  including  the 
rqtair  of  antomobilee  and  the  Bale  of  automobile  supplies,  gasoline 
and  oil,  and  all  busineaa  usually  done  or  carried  on  in  a  garaga 
By  ibe  terms  of  the  partnership  die  arrangemeoit  was  to  exist  for 
one  year  and  the  partnership  waa  to  do  bosineea  under  the  name 
of  Wood's  Oarage.  They  also  advertised  on  their  bill-heads  to 
do  the  work  of  "Autogenius  welding  and  cutting."  Moet  of  the 
work  of  the  partnership  waa  done  by  the  four  partners  themselves 
although  they  took  on  asBistants  whenever  the  case  required.  The 
partners  were  assigned  to  different  portions  of  the  work,  and 
Antoine  Wood  has  assigned  to  him  Hie  woric  of  welding  and  cut- 
ting, he  being  particularly  expert  in  that  work.  The  partners 
dre<w  weekly  sums  each,  and  any  balance  reokaining  in  the  treasury 
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after  such  sums  and  regular  ezpenseB  of  tha  bnsinees  were  paid, 
was  divided  equally  among  the  partners.  The  partnerahip  ter- 
minated at  midnight  of  January  11,  1916,  by  its  terms  but  there 
was  no  formal  dissolution  at  that  time  or  at  any  other  time  prior 
to  the  death  of  Antoiae  Wood,  nor  was  theire  any  renewal  of  the 
partnership  by  formal  act.  They  continued  to  conduct  the  busineafl 
as  it  had  been  previously  conducted,  awaiting  only  an  opportunity 
to  sell  out  the  business,  in  the  meantime  attempting  only  to  nmke 
a  living,  out  of  what  work  they  could  obtain.  The  arrangement 
as  to  withdrawals  was  continued  and  all  funds  received  were  de- 
posited as  usual  in  the  bank  to  the  credit  of  Wood's  Garage. 

Eetwerai  Tupper  Lake  and  Tupper  Lake  Junction  in  Franklin 
county,  N.  Y.,  there  was  the  plant  of  the  Tupper  Lake  Chemical 
Company,  a  corporation  engaged  in  the  business  of  manufacturing 
wood  alcohol,  acetate  of  lime  and  charcoal.  For  the  purpoee  of  its 
business  the  corporation  operated  steel  retorts  for  their  manufac- 
turing processes  and  these  retorta  would  occasionally  get  into  a 
leaky  conditicm,  requiring  prompt  repair.  The  corporation  had 
in  its  employ  men  who  could  do  the  work  of  repair,  but  owing  to 
the  fact  that  these  men  were  needed  in  other  operations,  it  was 
customary  for  the  corporation  to  secure  the  services  of  Antoine 
Wood  for  the  purpoee  of  repairing  the  retorts.  He  would  cut  out 
a  portion  of  the  retort  at  the  place  where  the  leak  occurred  and 
insert  a  new  piece  and  weld  the  same  firmly  in  placa  He  was 
paid  at  the  rate  of  sixty  cents  an  hour  and  worked  on  an  average 
of  ten  hours  a  day.  There  were  certain  chemicals  such  as  oxygen 
and  gas  which  were  used  in  the  process  of  welding.  As  the  corpo- 
ration did  not  have  these  chemicals  at  the  plant  as  a  regular  thing, 
Wood  brought  them  with  him  and  charged  the  corporation  for 
the  amount  of  oxygen  and  gaa  used.  He  also  charged  the  corpo- 
ration at  the  rate  of  fifty  cents  a  day  for  the  use  of  his  wdding 
apparatus  which  he  also  brought  with  hiro.  He  was  hired  by  the 
superintendent  of  the  corporation  as  the  occasion  might  require 
and  the  superintendent  had  authority  to  discharge  him.  The 
superintendent  assigned  regular  employees  of  the  corporation  to 
assist  Wood  whenever  necessary.    Owing  to  the  fact  that  Wood 
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was  a  very  expert  mecbaQic  and  welder  it  was  not  necessary  for 
the  superintendent  to  exercise  minute  control  over  what  he  did 
further  tlian  to  direct  him  as  to  the  ovois  on  which  he  was  to 
opeoute.  Bills  were  rendered  to  the  corporatiwi  frtmi  time  to  time 
<m  the  bill-head  of  Wood's  Garage,  which  bills  included  charges 
for  the  oxygen  and  gas  used,  and  for  the  use  of  the  wdder  at 
fifty  oeotB  per  day,  and  for  the  services  of  Antoine  Wood  at  the 
rate  of  sixty  cents  an  hour.  These  bills  were  customarily  paid 
by  the  check  of  the  company  drawn  to  the  order  of  Wood's  Garage 
and  were  deposited  in  the  account  of  Wood's  Garage  at  its  bank. 
Between  February  15,  1916,  and  March  4,  1916,  Antoine  Wood 
worked  on  anoh  work  for  the  etwporation  six  days.  The  services 
of  Antoine  Wood  had  hem  required  by  the  corporation  on  several 
occasi(His  before  February  15,  1916,  and  originally  he  was  placed 
upon  the  payrolls  of  the  corporaticm  when  he  was  so  employed, 
but  owing  to  the  f:ict  that  Wood  secured  his  oxygen  and  gas  and 
leased  his  welder  to  the  corporation,  it  made  a  complication  in  the 
payroll  and  the  corporation  refrained  from  the  practice  of  putting 
him  (m  the  payroll  and  paid  him  separately  for  all  items  by  check 
as  above  set  forth.  Antoine  Wood  was  an  employee  of  the  Tupper 
Lake  Chemical  Company  at  the  time  of  the  accident  which  resulted 
in  bis  death. 

On  March  4,  1916,  at  about  8:45  a.  m.  while  Antoine  Wood 
was  working  for  his  employer  at  his  employer's  plant  and  was 
preparing  to  go  to  work  on  the  repairs  of  retort  No.  2  and  while 
he  was  passing  retort  No.  3,  retort  No.  3  exploded  and  blew  off 
the  top  of  his  head  instantly  killing  him. 

The  average  weekly  wage  of  Antoine  Wood  was  the  sum  of 
twenty-three  dollars  and  six  cents. 

Due  notice  of  death  was  given  to  the  employer. 

Anbnne  Wood  left  him  surviving  his  widow,  Boeanna  Wood, 
aged  twenty-seven  years;  his  son,  Eric,  aged  eight  years;  bis 
daughter,  Alice,  aged  six  years;  his  daughter,  Cecile,  aged  four 
years;  his  son,  Arthur,  aged  three  years;  and  his  daughter,  Olive^ 
aged  two  years,  the  claimants  hererin,  and  no  other  child  or  chil 
dren  under  the  age  of  ei^teen  years. 

Award  of  compensatioo  is  hereby  made  against  Tupper  Lako 
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Cbeooioal  Companj,  employer,  and  the  Travelers'  Insorsnce  Com- 
pany, insuiance  carrier,  to  the  widow  and  minor  children  of 
Antoine  Wood,  deceased  employee,  as  f oUowb  :  to  Kosansa  Wood, 
widow,  aged  twenty-seven  years,  nt  the  rate  of  six  doUars  and 
ninety-two  cents  weekly  during  widowhood,  with  two  years'  cMn- 
pensation  in  oae  som  upon  remarriage;  and  to  Erie,  sew,  aged 
dght  years,  and  to  Alice,  daughter,  aged  nz  years;  and  to  Cecile, 
daughter,  aged  four  years;  and  to  Arthur,  son  aged  l^iree  years; 
and  to  Olive,  daughter,  aged  two  years,  at  the  rate  of  one  dollar 
and  six  hundred  and  ninety-two  one-hundredths  cents  weeUy, 
each,  until  they  shall  respectively  arrive  at  the  age  of  ei^teen 
years ;  and  if  the  paymeut  to  any  one  or  more  of  the  said  childrai 
shall  cease  to  be  due  hy  operation  of  law  or  otherwise,  then  the 
j>Byment  to  the  remaining  childrm  w>ifl1)  be  increased  proportion- 
ately until  they  shall  respectively  receive  a  we^y  payment  equal 
to  10  per  cent  of  the  average  weeldy  wage  above  mentioned,  but 
in  no  case  shall  the  total  payments  to  the  children  be  greater  than 
56%  per  cent  of  the  above  m^itioned  average  weekly  wage;  and 
to  K  S.  Drew  &  Son,  undertaker,  in  the  sum  of  oae  hundred  dol- 
lars (m  account  of  the  funeral  expoises  of  Antoine  Wood,  deceased. 


In  the  Matter  of  the  Claim  of  Anka  E.  Smtih,  for  Cwnpen- 
sajion  under  the  Workmen's  Compensation  Law,  against  LoniB 
Gold,  Employer ;  ^tna  Life  Inbitrahob  Ooicpaht,  Insurance 
Carrier 

Olaim  Na  15419 

(Decided  July  20,  1»U) 

tnjtiTiM  leeeired  ij  Anna  B.  Smitli  wliile  emploTed  ai  a  alteratloB  luad  br 
Lonli  Gold. 

On  October  9,  1016,  Aiuia  E.  Smith,  while  employed  aa  an  alteration 
hand  by  Lonia  Gold,  who  was  engaged  in  the  basineu  of  retaillsg  Udie** 
specialtiea  at  Utica,  N.  Y.,  waa  going  up  tbe  rear  stain  to  her  work 
place,  when  she  elipped  and  broke  her  left  leg  below  the  knee,  diiabling 
her  from  work  for  a  period  of  thirteen  weeks.  Her  average  wedily  wage 
waa  the  aum  of  leven  dollara  and  rixty-nine  oeuta.    An  award  waa  made. 
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This  daim  oame  oa  for  hearing  before  the  State  Industrial 
CommiBsiou  at  ita  office  at  Albany,  N.  Y.,  on  March  8,  and  April 
6,  1916.  On  Mardi  8,  1916,  an  award  of  oompenflation  was  made 
for  ten  we^s.  On  April  6,  1916,  an  award  was  made  for  four 
additional  weeks.  It  was  snbsequentl;  learned  that  a  mistake 
was  made  on  this  last  award,  and  on  Jalj  20,  1916,  another  hear^ 
ing  was  had  and  the  award  of  April  6,  1916,  was  reecinded  and  a 
new  award  was  made  for  ctHnpensation  for  one  week  from  January 
1,  to  January  8, 1916. 

Bobert  W.  Bonjng^  Chief  Counsel  to  State  Industrial  Oom- 
missitm. 

William  M,  Foster,  attorney  for  employer  and  insarance  earner. 

Rudd  &.  Judson,  attorneys  for  claimant. 

Bt  the  Commisbidn. — All  the  evidence  submitted  before  the 
Commission  hanog  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  and  award 
as  follows: 

On  October  9,  191S,  the  day  wheu  Anna  E.  Smith  received 
her  injuries,  she  resided  at  67  Grant  street,  Utica,  N.  Y.,  and  wai 
employed  as  an  alteration  hand  by  Louis  Gold  who  was  engaged 
in  the  business  of  retailing  ladies'  specialties,  with  a  place  of  1)usi- 
nesB  at  151  G^esee  street,  Utica,  N.  Y. 

The  duties  of  Anna  £.  Smith  were  to  alter  ladies'  clothing  in 
cases  where  it  was  necessary  to  make  an  alteraldon  in  order  that 
the  garments  might  fit 

On  said  date  at  about  2  f.  m.  Anna  E.  Smith  was  returning 
from  lunch  and  was  going  up  the  rear  stairs  in  the  building  of 
her  employer  in  ordrar  to  go  to  her  place  of  work  and  she  slipped 
on  the  stairs  and  thereby  brdie  both  bones  of  her  left  1^  below 
the  knee^  by  reason  of  which  injury  she  was  disabled  from  working 
from  the  date  of  the  accident  to  the  8th  day  of  January,  1916, 
a  period  of  thirteen  weeiks. 

The  average  weekly  wage  of  Anna  E.  Smith  was  the  sum  of 
■even  dollars  and  sixty-nine  cents. 
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Award  of  compensation  is  hereby  made  against  Louis  Gold, 
employer,  and  ^tna  Life  Inautance  CfHnpany,  inauranoe  carriw, 
to  Anna  £.  Smith,  injared  employee,  at  the  rate  of  five  doUars 
and  thirteen  cents  weekly  for  a  period  of  eleven  weda  fnun 
October  23,  1915,  to  January  8,  1916. 


In  the  Matter  of  the  Claim  of  Philip  Patia,  for  Compensation 
under    the    Workmen's     Compensation    Law,     against    Thk 

PbTBOLBPM       IhON       WoBKB       CoUPAHT      ox      PmSHBYLVAHIA, 

Employer  aii-I  Self-Insurer 

Claim  No.  84501 

(Decided  July  27,  1918) 

Application  to  withdraw  claim  for  compenaation  ao  ta  to  lue  employer  at 
common  law. 

On  the  original  hearing  of  this  matter  before  tlie  Commission  an 
■ward  of  tlOS.Tl  was  made,  hut  subeequently  the  claimant  refused  to 
accept  this  sum  from  the  employer,  and  on  April  31,  1616,  filed  with  the 
Commisaion  a  statement  that  he  withdrew  his  claim  for  compenaation, 
as  he  intended  to  sue  his  employer  at  common  Iaw,  as  the  latter  did  not 
have  insurance  a«  required  by  the  Compensation  Law  at  the  time  of  the 
accident.  The  Commisaion  heard  the  matter  of  the  proposed  withdrawing 
and  denied  application. 

This  claim  came  on  for  hearing  before  the  State  Industrial 
Commissicm  at  ita  office,  No.  230  Fifth  avenue,  borou^  of  Man- 
hattan, city  of  New  York,  on  April  17,  1916,  at  which  time  an 
award  of  eleven  weeks'  compensation  at  the  rate  of  nine  doUars 
and  sixty-one  cents  weeikly,  making  a  total  of  $105.71,  was  made 
to  the  claimant.  Thereafter  and  within  ten  days  the  emplt^er 
tendered  to  said  claimant  the  sum  of  $105.71  which  was  refused 
by  the  claimant.  On  April  21st,  the  claimant  filed  with  the  Com- 
mission a  statement  that  he  withdrew  his  claim  for  compensation, 
stating  that  it  was  his  intention  to  sue  his  employer  at  common 
law  on  the  ground  that  his  emplojer  did  not  have  insurance  as 
required  by  the  Compensation  Law  at  the  time  oi  the  aooideot. 
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On  July  27,  1916,  die  claimant  appeared  before  the  Commisaion 
and  made  application  for  leave  to  withdraw  hie  claim  for  com- 
peneation  and  for  the  resoisiOTi  of  the  award  theretofore  made. 
The  Commission  heard  aU  the  evidence  in  the  case  and  examined 
liie  claimant,  and  denied  the  application  to  rescind  the  previous 
award  and  denied  the  application  for  leave  to  withdraw  the  claim 
and  made  an  award  of  comp^isatdon  for  the  period  between  the. 
previous  award  and  the  date  of  the  hearing. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  C«n- 


Comelius  J.  Earley,  attorney  for  claimant. 

T.  F.  Silbman  &  A.  A.  Houeck,  attorneys  for  employer. 

By  the  CoMMiasioN. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  December  9,  1915,  the  day  when  Philip  Pavia  received  his 
injuries,  he  resided  at  794  Vernon  avenue,  Long  Island  City,  and 
was  tanployed  as  a  boilermaker's  helper  by  The  Petroleum  Iron 
Works  Company  of  Pennsylvania,  a  Pennsylvania  corporation 
engaged  in  the  business  of  constructing  tanks,  with  businees  head- 
quarters in  New  York  city.  On  the  date  of  the  accident  the  said 
corporation  was  constructing  a  tank  for  ihe  Texas  Oil  Cwnpany  on 
Borden  avenue,  Long  Island  City,  and  Philip  Pavia  was  working 
on  that  job. 

On  eaid  date  while  Philip  Pavia  was  working  for  his  employer 
on  the  said  construction  work  and  while  he  was  fitting  up  a  center 
pole  of  a  tank,  he  was  accidentally  struck  on  Hie  head  by  a  plank 
four  inches  square  whidi  produced  in  him  a  traumatic  hysteria 
causing  paralysis  of  ike  right  arm,  right  1^,  with  neuralgic  pains 
in  the  head  and  loss  of  sensation  in  the  flesh  on  the  right  side  of 
the  body  whereby  Philip  Pavia  was  'disabled  frwn  working  from 
the  date  of  the  accident  until  July  27,  1916,  and  on  that  date  was 
still  disabled. 
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The  average  weekly  wage  of  Philip  Pavia  wae  tiie  Bom  of 
fourteen  dollars  and  fortj-two  craito. 

Award  of  additi(mal  cCHnpenaation  is  hereby  made  against  The 
Petroleum  Inm  Works  Company  of  Pennsylvania,  employer,  to 
Philip  Pavia,  injured  employee,  at  the  rate  of  nine  dollars  and 
flix^-one  ocntB  weekly,  for  a  period  of  twenty  weets  frma  March 
.  21,  1916  to  July  28,  1916,  and  Oiia  claim  is  hereby  oontinued  fw 
further  hearing. 

The  application  of  Philip  Pavia  for  a  reeciBBion  and  revocatiwi 
of  the  award  of  this  Commisaion,  bearing  date  April  17,  1916,  is 
hereby  denied,  and  the  application  <rf  Philip  Pavia  for  leave  to 
withdraw  his  claim  for  compensation  herein  is  herrf>y  denied  on 
the  ground  that  the  claimant  has  duly  elected  to  take  oompeaisa- 
tion,  and  the  claim  for  ocmpensation  herein  is  henity  continued 
for  further  hearing. 


In  the  Matter  of  the  Claim  of  Mosks  Jbkkihs,  for  CwnpoisatioD 
under  the  Workmen's  Compensation  Law,  againat  T.  Hooan  & 
fcioNB,  Iho,,  Employer;  Zdeioh  Gbnbbal  Accidbiit  aud 
Liability  Inbvbasob  Company,  Insurance  Carriar 

Claim  No.  16207 

{Decided  July  31,  1918) 

InjnriM  recelrea  by  Hosee  Jenkins  while  eroployml  u  «  longshorwnaa  ty 
I.  HoEu  &  Sou,  Inc. 

On  May  16,  1916,  while  Moses  Jenkins  was  employed  as  a  longshon- 
inan  by  T.  Hogan  k  Sons,  Inc.,  on  pier  No.  9,  West  New  Toit,  N.  J.,  la 
nnloading  a  Teasel,  he  was  struck  I^  the  slipping  of  a  roller  under  some 
steel  bars,  resulting  in  his  being  disabled  until  July  31,  191S,  and  on 
that  date  was  atill  diaabled.  His  average  weekly  wage  was  the  nun  of 
twenty-tbree  dollars  and  eight  eents.    An  award  was  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  C<Hn- 
miseion. 


ner. 


Alfred  W.  Andrews,  attorney  for  employer  and  insurance  cai^ 
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Bt  ths  ComuBsioir. —  All  the  eridence  eabmitted  before  the 
C(HiuuisBioiL  having  been  heard  and  duly  conBidered,  the  C!onimiB- 
sion  makes  its  oonelusions  of  fact,  ruling  of  law,  and  award  as 
follows: 

On  May  15,  1916,  the  day  when  Mosea  Jenkins  received  hia 
injuries,  he  resided  at  2S6  West  Sizty-seooud  street,  borou^  of 
Manhattan,  city  oi  Kew  Tork,  and  was  employed  as  a  longabOTe- 
man  by  T.  Hogan  &  Sons,  Inc.,  a  corporation  engaged  in  the  buri- 
ness  of  Btevedoras,  with  an  office  in  Produce  Exchange  Building 
bcsou^  of  Manhattan,  city  of  New  Yoik.  Moeee  Jenkins  kept 
his  home  in  New  Jersey,  in  whidi  State  he  voted.  He  kept  a 
room  at  tibe  New  York  address  for  the  purpose  of  his  huuness  and 
was  able  to  get  to  hia  hwne  in  New  Jersey  only  once  in  every  week 
or  two.  He  semt  money  to  his  family  frar  their  support  in  Jersey. 
His  employer  toc^  contracts  to  unload  ships  in  New  York  harbor 
on  both  the  Nenr  York  and  Jersey  bides.  On  April  26,  1916,  the 
fOTeman  of  T.  Hogan  &  Sons,  Inc.,  went  to  Jenkina'  hcnne  on  West 
Sixty-second  street  and  engaged  him  to  work  at  pier  No.  9,  Wert 
New  Yoi^  N.  J.,  and  Jenkins  rtarted  working  the  next  day  at 
that  placa 

'  On  said  date  while  w(»king  for  his  employer  in  unloading  a 
Teasel  at  West  Nenv  York,  N.  J.,  Moses  Jenkins  was  struck  on  the 
left  ankle  by  the  slipping  of  a  roller  under  a  draft  of  steel  ban, 
causing  Jenkins  to  be  disabled  from  woddng  fnHn  the  date  of 
the  aooideoit  to  July  81,  1916,  and  (m  that  day  he  was  still  dis- 
abled 

The  average  weekly  wage  of  Moses  Jenkins  was  the  sum  of 
twenty-three  dollars  and  ei^t  cents. 

Award  of  compensation  is  hereby  made  against  T.  Hogan  & 
Sons,  Inc.,  employer,  and  Zurich  General  Aocideait  and  liability 
Insurance  Company,  insurance  carrier,  to  Moses  Jenkins,  injured 
employee,  at  the  rate  of  fifteen  dollars  weekly  for  a  period  of 
nine  weeks  from  May  26,  1916,  to  July  81,  1916,  and  this  claim 
is  heceby  continued  for  further  hearing. 
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In  the  MattOT  of  the  Claim  of  Sra.  Rosina.  A.  Alohqi  and  Minor 
Children,  for  Compensation  under  the  Workmen's  Compenss- 
tion'  Law,  for  the  Death  of  Stefano  Alonoi,  against  il.  F. 
Smith  &  Sons  Co.,  Employer;  Manttfactubbes'  Liabilitt 
Insubabob  Co.  OF  New  Jebsby,  Insurance  Carrier 

Claim  No.  160 

(Decided  Auguat  6,  1910) 

InloriM  nerirti  ij  Stefuo  Alongi,  TMaltlsE  In  hii  Suth,  wUk  «mplo7ed  u 
a  longBlioninaa  by  H.  F.  Smitli  h  Sana  Co. 

On  April  3,  1616,  while  Stefano  Alongi  wai  emploTsd  as  a  langdi<ff»- 
nuui  1>7  M.  P.  Smith  k  Sons  Co.,  contracting  atsTedores  in  the  city  of 
Mew  York,  be  waa  mounting  a  step-Udder  to  the  deck  of  a  steAmriiip, 
when  he  fell  into  a  coal  boat  lying  alongsidi;,  sustaining  a  frufture  of 
the  skull,  causing  his  death  four  days  later.  His  average  weekly  wag« 
was  the  sum  of  twenty  dollars  and  nineteen  cent*.    An  award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Albert  Van  Winkle,  attorney  for  employer  and  insurance  car- 
rier. 

F.  San  Dominidc,  attorney  for  claimanti. 

By  the  CoMMisaioH. —  All  the  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Commis- 
sion makes  its  conclusions  of  fact,  ruling  of  law,  award  and  deci- 
sion as  follows : 

On  April  8,  1916,  the  day  when  Stefano  Alongi  received  the 
injuries  which  resulted  in  his  death,  he  resided  at  429  North  Six- 
teenth street,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  longshoreman  by  M.  F.  Smi^  &  Sons  Co.,  who 
were  in  the  business  of  contracting  stevedores,  witb  an  office  at  116 
Broad  street,  borough  of  Manhattan,  city  of  New  York. 
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On  said  date  while  Stefano  Alongi  was  working  for  his  employer 
Ml  a  stevedoring  contract  which  his  employer  had  in  reflpect  of 
Steamahip  Carpathta  at  pier  83,  N.  R.,  borough  of  Manhattan, 
city  of  New  York,  and  while  mounting  a  step-ladder  leading  to  the 
deck  of  the  steamship,  he  accidentally  foil  from  the  ladder  into  a 
cool  boat  laying  alongside  the  steamship,  and  thereby  received  a 
fracture  of  the  skull,  causing  his  death  on  April  7,  1916. 

The  average  weekly  wage  of  Stefano  Alongi  was  the  sum  of 
twenfy  dollars  and  nineteen  cents. 

Stefano  Ajongi  left  him  surviving  his  widow,  Sra.  Rosina  A. 
Alongi,  aged  forty  years,  hie  daughter,  Eosina  Alongi,  aged  twelve 
yoars^  and  his  mm,  Pietro  Alongi,  aged  ten  years,  the  claimants 
heo^in,  and  no  other  child  or  children  under  the  age  of  eighteen, 
years. 

Due  notice  of  deatli  was  ^ven  to  the  employer.  No  notice  of 
injury  waa  served  upon  the  employer  within  ten  days  of  the  acci- 
dent for  die  reason  that  Stefano  Alongi  was  unable  to  give  any 
notice  owing  to  hia  physical  condition.  His  employer  was  not 
prejudiced  by  such  failure. 

Award  of  compensation  is  heoreby  made  against  M.  F.  Smith  & 
Sons  Company,  employer,  and  Manufacturer's  Liability  Insui^ 
ance  Company  of  New  Jersey,  insurance  cametr,  to  the  widow  and 
minor  children  of  Stefano  Alongi,  deceased  employee,  as  follows : 
to  Sra.  Rosina  A.  Alongi,  widow,  aged  fwty  years,  at  the  rate  of 
six  dollars  and  five  and  seven-tenths  cents  weekly  during  widow- 
hood, vrith  two  yeers'  compensation  in  one  sum  upon  remarriage ; 
and  to  Rosina  Alongi,  dai^ter,  aged  twelve  years,  and  to  Pietro 
Alongi,  son,  aged  ten  years,  at  the  rate  of  two  dollars  and  one  and 
nine-tenths  cents  weekly,  earf)  until  they  shall  respectively  arrive 
at  the  age  of  eighteen  years. 

The  failure  of  Stafano  Alongi  to  pve  written  notice  of  his 
injuiy  to  his  employer  within  ten  days  of  his  accident  is  hereby 
excused  on  the  ground  that  he  was  not  able,  himself,  to  give  such 
notion  and  that  the  employer  was  not  prejudiced  by  sudi  failure. 


D.qit.zeaOvGoOt^lc 


Statb  Pbpabtuent  Bbfobts 


Stat*  Industrial  OonuniMlca 


In  Uie  Matter  of  the  Claim  of  Elizabkth  Kehob,  for  Compeu- 
sation  under  the  Workmen's  Cmnpensation  Law,  for  the  Death 
of  John  Kbhob,  against  Cohbolidatbd  Tblsobaph  and  Elbc- 
TBiCAL  SoBWAT  CoMPANT,  Employer  and  Self-Insurer 

Claim  No.  15170 

(Decided  August  10,  1916) 

InJurlM  reoehred  ty  Jokn  Keboe,  renltlns  In  hk  dratli,  while  «mpl07td  m  a 
watchmu  by  tbe  Coiu(ilidat«d  TakgiAph  and  Electricil  Subway  Com- 
pany. 

On  April  3(V  1916,  while  John  Eehoe  wu  employed  at  ■  watcbmaii,  by 
the  Coutolid»ted  Telegraph  and  Electrical  Subway  Company,  in  charge 
of  a  etore-yard  in  the  dty  of  New  York,  be  waa  found  early  in  the 
morning  aitting  dead  in  a  chair  in  the  store  yard  ahanty.  A  gas  tube 
bad  become  dieconnected  and  he  waa  killed  by  gas  poiioning.  Hia  ayerage 
weekly  wage  waa  the  sum  of  fourteen  dollari  and  tbirty-aix  eenta.  An 
award  waa  made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
mission. 

Beardflley,  Hemmens  &  Taylor,  attorneyB  for  employer. 

By  thb  Cohmibsion. —  All  the  evidence  Bulnnitted  before  the 
Commission  haTing  been  heard  and  ^\ily  considered,  the  Commis- 
sion makee  its  conclusions  of  fact,  ruling  of  law,  and  award  as 
follows : 

On  April  30,  1916,  the  day  when  J<^n  Kehoe  recedved  the 
injuries  which  resulted  in  his  death,  he  resided  at  31fi  East  FiftT^ 
Bixth  street,  borough  of  Manhattan,  city  of  New  York,  and  was 
employed  as  a  watchman  of  a  store-yard  by  Consolidated  Tel^rafA 
and  Electrical  Subway  Company,  a  corporation  engaged  in  the 
bnainess  of  ccmstructing  electrical  conduits  with  a  place  of  business 
at  64  Lafayette  street  and  a  store-yard  on  Sixtieth  street  between 
Eleventh  and  Twelfth  avenues,  in  the  borough  of  Manhattan,  oi^ 
of  New  Yoit 

On  said  date  at  about  S  a.  h.,  John  K^oe  was  found  sitting 
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dead  in  a  chair  in  the  shanty  of  the  atore-yard.  A  rubber  tabe 
feeding  a  gas  heater  in  the  shanty  was  disconnected  and  the  gaa 
was  flowing  frcwn  tbe  tube.  The  window  of  the  shanty  was  open 
at  the  time.  The  cause  of  Kehoe's  death  was  gas  poisoning  from 
the  gas  which  escaped  into  the  room  from  the  tube. 

The  average  weekly  wage  of  John  Kehoe  was  the  sum  of  fear- 
teen  dollars  and  thirty-six  cents. 

John  Kehoe  worked  seven  days  a  week. 

John  Kehoe  left  him  surriTing  his  widow,  Elizabedi  Keho^  , 
aged  sixty-three  years,  the  claimant  herein,  and  no  diild  or  ohildrwi 
under  the  age  of  ei^teen  years. 

Award  of  cwnpenaation  is  hereby  made  against  Consolidated 
Tdegraph  and  Electrical  Subway  Company,  employw  and  self- 
insurer,  to  the  widow  of  John  Kehoe,  deceased  employee,  as  fol- 
lows: to  Elizabeth  Kdioe,  widow,  aged  sixty-three  years,  at  the 
rate  at  four  dollars  and  thirty-one  cents  weekly  during  widowhood, 
with  two  years'  compensation  in  one  aum  upon  remarriage;  and  to 
George  P.  Kmmm,  undertaker,  in  the  sum  of  one  hundred  dollars 
on  account  of  the  funeral  expenses  of  John  Keho^  deceased. 


In  the  Matter  of  the  Claim  of  Maria  Campamblla  and  Minor 
Children,  for  Compensation  under  the  Workmen's  Compwisa- 
tion  law,  for  the  Death  of  Cai-oobbo  Campanella,  against 
Fbawk  Stola  Oohstktjctiow  akd  Buildino  CoMPAirr, 
Employer;    Aetna    Life    Iksubasob    Compaht,    Insurance 

^^^^  Claim  No.  464 

(Decided  August  16,  lOlfl) 

lajniica  leceired  fcy  CalOKero  CampuellB,  nsnltlni  in  ill  flettli,  wfclto 
uDployed  as  a  kod  csniar  by  the  Ptank  StoU  Conatractlon  and  BaildinK 
Company. 

On  November  17,  1B15,  Calogero  Cunpftnella.  while  employed  u  a  hod 
carrier  by  the  Frank  Stola  Conatruction  and  Building  Company,  waa  at 
work  on  a  structure  on  Washington  place,  New  York  city,  when  ha  *«U 
from  the  fiith  floor  and  was  inatantly  killed.    An  award  wai  made. 

Omnpenaation  is  claimed  for  the  death  on  November  17,  1915, 
ttf  Calogero  CampancUa.     Clairaanta  are  the  widow  and  children 
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of  deceased.  An  award  has  been  made  on  recommendation  of  our 
deputy.  The  insurance  carrier  asks  to  have  the  award  vacated  on 
the  ground  that  the  accident  did  not  arise  out  of  and  in  the  course 
of  the  employment  Campanella  wae  a  hod  carrier  employed  on  a 
building  in  the  course  of  erection  on  Washington  place,  New  York 
city.  The  morning  had  bean  rainy  and  no  work  had  been  done 
Uiat  day.  At  about  10  a.  m.  Campanella  fell  frcHn  the  fifth  floor 
and  waB  instantly  killed.  The  question  to  be  determined  is,  did 
the  accident  arise  out  of  and  in  the  course  of  onployment. 

Mr.  Dioguarei,  attorney  for  claimanta. 

Mr.  T.  C.  Jones,  attorney  for  insurance  carrier, 

Lton,  Conuni8si{Hier. —  No  one  could  be  found  who  knew  why 
the  deceased  went  to  the  fifth  floor  or  how  he  came  to  fall,  though 
one  witness  said  that  deceased  said,  "  Come,  let  us  go  up  and  put 
on  our  overalls,"  It  had  rained  hard  the  previous  day  and  was 
still  raining  on  the  morning  in  question,  but  not  hard,  and  the 
rain  had  nearly  or  quite  ceased  at  the  time  of  ^e  accident.  It 
aeems  that  concrete  work  cannot  proceed  after  a  severe  rain  until 
the  building  has  dried  out,  but  this  is  not  ihe  case  with  briok  work. 
A  new  quantity  of  bri<^  had  been  ordered  and  was  expected  that 
morning,  but  there  was  on  hand  sufficient  with  whidi  to  c(mimexice 
work  and  to  last  for  perhaps  half  a  day. 

Stola,  who  was  personally  in  charge  of  tiie  work,  testified  that 
be  told  the  men  in  Uie  morning  that  owing  to  tlie  rain  they  would 
not  work  until  one  o'clock,  but  this  may  have  referred  to 
concrete  workers,  for  several  witnesses  testified  that  be  also  said 
that  if  the  brick  came  before  10,  they  might  work  at  10  o'clock. 
The  testimony  is  quite  conflicting,  but  I  think  on  careful  cwn- 
sideration  of  all  the  testimony  in  the  case  and  all  the  circum- 
stances, that  deceased  remained  on  the  plant  upon  the  statement 
and  with  the  expectation  that  work  would  probably  begin  about 
10  o'clock,  that  he  went  to  the  fifth  fioor  at  about  that  time  to 
make  ready  for  work  and  fell  to  his  death  frwn  some  unknown 
mishap.  This  is  strengthened  by  the  presumptitm  raised  by  seo 
tion  21  of  the  Ccmpensation  Law. 

I  advise  that  the  award  previously  made  be  confirmed. 
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In  the  Matter  of  the  Claim  of  Benedetta  Fontana  Anoelucci, 

for  C<aapenfiatioa  under  the  Workmen's  Compensation  Law, 

for  the  Death  oi  Luiai  AsasLnooi  against  H.  S.  Kxbbauoh, 

Inc.,  Emplover 

Claim  No.  80866 

(Decided  August  IE,  l»]e) 

Injnrlw  raed'rad  bj  Lnlfl  Aaplned,  ntnlting  In  hi*  dwtli,  while  enployvd 
by  H,  S.  XtTbmgtt,  Inc. 

On  September  IT,  1014,  Luigi  Angelucci,  while  employed  b;  H.  S.  Ker- 
bau^.  Inc.,  aiuUined  fatal  injuries  and  died  aa  the  result  on  the  Mine 
dAf.  The  eUim  of  Beudott*  FontAn*  Angelucci  and  the  alleged  dAUghUre, 
VmneUoA  And  AntonlA,  as  wife  And  children  held  not  to  be  established. 
AwArd  denied. 

Loigi  Angeluooi  waa  injured  on  September  17,  1914,  while  in 
ibe  employ  of  H.  S.  Kerbau^,  Inc.,  and  died  aa  the  result  of  such 
injuiy,  on  the  same  day. 

On  September  7,  1915,  claim  for  oompenaation  was  made  by  the 
Italian  consul  on  behalf  of  Benedetta  F<mtana  Angelucci,  wife, 
Delfina  Angelood,  daughter,  and  Angela  Negri,  motho:  of 
deceased.  The  claims  of  the  mother  and  dau^ter,  Bdfina,  were 
allowed,  and  have  been  paid  in  full.  That  of  tlie  wife  (claimed  to 
be  a  ccnmnon-law  wife)  was  not  passed  npcm,  owing,  apparently,  to 
lac^  of  proof. 

On  April  1,  1916,  claim  for  compensation  waa  made  l^  the 
Italian  consnl,  on  behalf  not  only  o  fthe  said  wife,  but  on  behalf 
(^  two  daughters,  Franoisca  and  Antonia.  Theee  claims  are 
resisted  l^  the  employer,  that  of  the  wife  on  the  ground  of  inauffi- 
eieot  proof  of  marriage,  and  the  other  two  for  failure  of  proof  of 
paternity. 

Sobert  W.  Bonynge,  Chief  Counad  to  State  Industrial  Com- 


Mr.  Sandominick,  attorney  for  claimants. 

J(dm  J.  Cusiiing,  attorney  fen-  employer. 

Ltow,  CommisBioner. —  The  claims  of  the  two  alleged  daughters 
must  be  diaallowed.    Not  only  are  the  proofs  of  paternity  insuf- 
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ficient  (in  tlie  case  of  Francisca  the  record  being  that  the  father  U 
unknown,  and  in  the  case  of  Antonia,  that  both  parents  are 
unknonn)  hut  the  claims  for  ounpensation  were  not  made  for 
more  than  eighteen  months  after  the  de&tli  of  the  employee  and 
are  therefore  barred  by  the  statute.  The  daim  of  the  widow, 
however,  was  made  within  the  year  and  must  be  c<msidered  upcui 
the  merits. 

The  pariah  prieet  of  Perugia  certifies  under  date  of  January 
29,  1918,  "  that  Mr.  Angelucci  Luigi,  bod  of  the  deceased  Antonio, 
contracted  matrimony  in  otMiformity  to  the  Law  of  the  Holy 
Church  of  Borne  in  the  year  1907  with  Madame  Fontana 
Benedetta."  This  does  not  purport  to  be  a  copy  of  the  church 
record,  the  date  is  not  fixed,  and  the  prieet  doee  not  state  who 
officiated  or  how  he  knows  of  such  a  ceremony.  It  seems  to  he 
admitted  ihat  there  was  no  civil  marriage  which  is  necessary  to 
a  OHnplete  ceremonial  marriage  in  Italy,  for  the  notice  of  claim 
states  that  "Bmedetta  Fontana  Sinceri  was  the  common-law 
wife  of  the  deceased."  The  marriage  status  must  be  judged  by 
the  law  of  the  place  where  the  marriage  is  alleged  to  have  taken 
place.  We  cannot  presume  that  a  eommon-law  marriage  is  valid 
in  Italy  else  a  civil  marriage  would  not  in  every  case  be  required. 
In  fact  Italy  has  no  common  law  in  our  sense  of  that  term. 

I  do  not  think  that  Benedetta  Fontana  has  shown  that  she  was 
ever  the  legal  wife  of  the  deceased  and  advise  that  an  award  be 
denied. 


In  the  Matter  of  the  Claim  of  S.  W.  Bowtts,  for  Compensation 
under  the  Workmen's  Compensation  Law,  against  S.  W.  Bowm 
CjOUpahy,  Employer;  Globs  Irdbunitt  Cohpanx,  Insurance 
Carrier 

Claim  No.  40461 
(Decided  Auguit  IS,  1918) 

InjOTlM  rsMlved  by  S.  W.  Bowne  while  president  of  the  S.  W.  Bowne  Con- 
P*ny. 

On  March  6,  1916,  S.  W.  Bowne,  while  working  for  his  employer  in 
Um  city  of  Brooklyn,  in  Haisting  in  taking  boards  through  a  window 
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cui^t  hu  left  toot  in  a  screw  conveyor,  raaiilting  ta  onuhliig  hl>  leg 
uid  requiring  an  amputatiun  above  the  knee.  Hia  average  ^t/ekij  wage 
waa  the  turn  of  96727.  In  the  year  previous  to  tlte  acddcat  ba  Itad  a 
dividend  of  130,000  from  the  said  company.    An  amid  wm  Bad*. 

Robert  W.  Bonyiigfl,  Chief  Conuael  to  State  IndiutriKi 
CoDimiBftion. 

J.  F.  Comior,  attorney  for  employer  and  utBnraiioe  carrier. 

H.  B.  Qayl^,  attome;  for  claimant 

By  THE  CoMMiBsioH. — All  the  evidence  mibmitted  before  the 
Commisaion  having  beeu  heard  and  duly  considered,  the  Cran- 
miaeioii  makes  its  conclusions  of  fact,  ruling  of  law,  and  award 
as  follows: 

On  Mardi  6,  1916,  tlie  day  when  S.  W.  Bowne  received  his 
injuries,  he  resided  at  Water  Witdi,  Monmouth  oounty,  N.  J., 
and  was  employed  aa  the  president  of  S.  W.  Bowne  C<Hnpany,  a 
corporation  engaged  in  the  business  of  jobbers  of  hay,  straw, 
grain  and  feed  and  in  tibe  business  of  manufacturing  oom  and  oat 
products  into  foods. 

On  said  date  while  S.  W.  Bowne  was  working  for  his  employer 
at  his  employer's  plant  at  S95-811  Smith  street,  borough  of 
Brooklyn,  city  of  New  York,  and  while  he  was  engaged  in 
assisting  some  of  the  other  employees  in  taking  boards  tiirou^ 
a  window,  hie  left  foot  was  cau^t  in  a  screw  conveyor  by  reason 
of  slipping  Uirough  a  loose  board  in  the  floor.  The  conveyor  ran 
under  the  floor.  The  leg  was  badly  crushed  and  was  later 
amputated  above  the  knea  A  new  machine  for  mixing  poultry 
grain  had  been  installed  in  the  plant  and  some  lumber  was  bedng 
delivered  to  be  used  in  making  spouts,  and  it  was  while  assisting 
to  unload  this  lumber  that  the  above  mentioned  accident  happened. 

S.  W.  Bowne  Company  was  a  domestic  corporation  m\h  800 
shares  of  stock  of  the  per  value  of  $100  each.  Of  these  shares 
Bowne  owned  660  shares,  Warlow,  the  secretary  of  the  onapany, 
owned  23ft  shnrrs,  nnil  nnp  TT.  B.  Smith  owned  1  sharp  Bowne 
was  the  principal  executive  officer  and  was  em[doyed  by  Oie 
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director!  at  a  salary  of  $70  per  week.  In  the  year  previons  to  the 
accident  tiie  sUwk  owoed  by  Bowue  in  the  ccHiipany  yi^ded  hint  a 
dividend  of  $30,000. 

The  average  weekly  wage  of  S.  W.  Bowne  was  the  snm  of  aix^- 
eeven  dollars  and  twenty-seven  cents. 

Award  of  compensation  ia  hereby  made  against  S.  W,  Bowne 
C(»npany,  employer,  and  Globe  Indemnity  Cwnpany,  inauranoe 
carrier,  to  S.  W,  Bowne,  injured  employee,  at  the  rate  of  twenty 
dollars  weekly  for  a  period  of  286  weeks  beginning  March  6,  1 916, 
for  the  loss  of  the  left  leg. 


In  the  Matter  of  the  Claim  of  Thomas  Maeoontohio,  for 
Compensation  under  the  Woiimen'a  Compensation  Law,  against 
The  Chaklbs  Fbakcib  Pkbss,  Employer ;  Nbw  Tobk  Phihtbbb 
Aim  Book  Bindsbb  Mutoal  Insubancb  CoMpAirr,  Inauxance 
Carrier 

Claim  Na  33166 

(DEcided  August  IS,  1916) 

Injniiei  leceived  by  Thomai  Mucontonlo  while  emplored  by  tka  CIiatIm 
Franda  Preu. 

On  November  30,  1B15,  ThomoB  Mkreoutoiiio,  while  employed  by  the 
Charlee  Fraaeis  Press,  injured  hu  leg  while  at  work  for  hU  employer  and 
on  January  S,  1016,  was  found  to  have  cancer  of  the  bone  and  his  1^  was 
amputated.  Held,  tliat  it  has  not  been  shown  that  the  cancer  was  caused 
1^  the  injury  and  that  there  wea  failure  to  give  proper  notice  to  his 
employer.    Award  denied. 

The  employee  claims  to  have  slipped  in  going  up  a  stairway 
on  the  30th  of  November,  1915,  injuring  his  leg.  He  continued 
working  for  about  two  weeks,  went  to  the  hospital  on  the  following 
January  fifth,  when  hie  trouble  was  diagnosed  as  osteosarcoma, 
or  canoer  of  the  bone,  and  his  leg  was  amputated.  He  left  the 
hospital  the  latter  part  of  January  and  filed  his  claim  for 
compensation  on  the  sixteenth  of  February.  The  insurance 
carrier  claims  tliat  no  notice  of  the  accident  was  given  until 
tlie  claim  for  compensation  was  filed,  although  the  claimant  says 
that  he  told  hi»  foreman  that  he  had  fallen  and  hnrt  himself.    He 
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consulted  a  {^ysician  the  day  following  his  injnry.  This  phy- 
Bician  sajs  that  he  found  no  bruise  upon  the  claimant  but  that  he 
suspected  oateoearcoma  and  found  an  undurated  substance  attached 
to  the  bone  and  the  size  of  half  a  doUar.  The  insurance  carrier 
claims  that  if  an  injury  oocured,  as  stated  by  the  claimant,  it  was 
not  the  cauae  of  the  osteosarcoma.  It  questions  very  seriously  the 
truthfulnees  of  the  claimaiit  in  hie  statement  of  the  injury  and 
raises  the  point  that  it  has  been  prejudiced  by  the  failure  to  give 
notice  wilhin  the  time  fixed  by  the  statute,  and  that,  therefore, 
the  failure  to  give  notice  ought  not  to  be  excused  by  the 
CommiasioQ. 

Hobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial  Com- 
miasioii. 

B.  J.  Caruso,  for  the  claimant 

Alfred  E.  Onunen,  for  the  insurance  carrier. 

Lyok,  OtHnmissitmer. —  It  is  within  the  bounds  of  possibility 
l^at  the  accident  happened  as  claimed  by  Uie  injured  man,  and 
that  the  oeteoaarcoma  was  the  remit  of  ike  accident ;  but  it  does 
not  seem  to  me  that  the  proo&  are  sufficient  for  ua  to  find  that 
this  possibility  was  the  real  fact  Some  of  the  medical  profession 
are  of  the  opinion,  it  is  true,  that  osteosarcoma  may  be  caused  by 
an  injury,  but  I  think  all  agree  that  many  cases  cannot  be  traced 
to  trauma  at  all.  I  am  not  able  to  see  how  the  mere  slipping  upon 
the  stairway,  causing  an  injury  so  slight  that  it  produced  no 
bruise  diBcemible  the  following  day,  could  have  resulted  in  t^e 
production  of  an  osteosarcoma  within  twenty-foor  hours,  and  yet 
the  physician  first  called  to  treat  Mr.  Marcontonio  says,  that  this 
was  the  fact  If  the  oeteoeareoma  was  caused  by  an  injury,  it 
would  seem  that  it  must  have  been  an  injury  prior  to  the  thirtieth 
of  November.  Our  medical  department  is  of  the  opinion  that 
osteosarcoma  caused  by  an  injury  on  November  thirtieth,  could 
not  have  developed  sufficiently  by  January  fifth  to  havo  caused 
an  enlargement  of  the  bone  at  that  point  of  the  size  of  a  man's 
fist,  which  the  physician  who  operated  uptm  the  man  mya  he 
found  at  that  date. 
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I,  therefore,  am  of  the  opinioo  that  it  u  eztremel;  doubtful 
whether,  if  proper  investigation  had  been  made  at  the  time,  an; 
evidence  could  have  been  found  which  would  lead  the  unprejudiced 
mind  to  betieve  that  the  injury  aa  Koranber  thirtieth,  was  the 
cause  of  this  sarcoma.  Be  that  as  it  ma;,  it  seems  to  me  that  this 
is  one  of  the  caees  where  the  long  delay  in  giving  notice  of  the 
injury  ought  not  to  be  overlo(Aed  by  the  CfHnmiBBion.  Had  Mr. 
Marcontcmio  notified  his  employer  at  the  time,  it  would  have 
been  quite  possible  to  have  made  an  investigation  which  would 
have  put  the  question  of  the  happening  of  the  accident  beyond 
all  doubt  and  have  secured  medical  teetinKwy  at  the  time,  which 
would  have  thrown  light  upon  the  question  at  least,  and  probably 
have  definitely  solved  it 

This  case  illustrates  in  a  forcible  manner  the  necessity  for 
prompt  notice  to  the  employer  by  injured  onployeea,  of  any  injury 
however  trivial  it  may  appear  to  the  workman  to  ba  The 
Commia«on  is  continually  confronted  with  the  moat  senons 
cixnplications  arising  out  of  accidents  whi(^  at  the  time  se^n  to 
be  quite  neglig&ble,  but  when  not  properly  attended  to  develop, 
through  infection,  appalling  results.  The  employer  has  the  right 
not  only  under  the  statute,  bot  under  general  principles  of  fairness 
to  know  of  such  injuries,  both  in  order  to  apply  first  aid  rwnedies 
to  prevent  infection,  and  to  investigate  at  first  hand  at  the  time 
of  the  injury,  to  determine  what  relation  the  accident  is  likely 
to  have  upon  a  future  claim  for  compensation.  It  ia  hoped  that 
employers  will  impress  upon  their  employees  the  necessity  for 
giving  such  notice.  Of  course  each  case,  so  far  as  this  feature  of 
it  is  concerned,  must  be  judged  by  itself.  It  ia  possible  that  by 
denying  an  award  in  this  case,  an  injustice  may  be  done  to  this 
injured  woi^man,  but  on  reading  over  all  the  testimony,  I  do  not 
think  that  such  is  the  case. 

In  my  opinion  the  osteosarcoma  has  not  been  traced  by  evidence 
that  ia  convincing,  to  the  injury  which  the  claimant  aays  he 
suffered  and  the  failure  to  give  notice  of  the  injury,  as  provided 
by  law,  has  bern  Tirejndicial  to  the  employer  and  the  insurance 
cnrrior  and  ought  not  to  be  excused.  I  advise  that  an  award  be 
denied. 
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In  t}ie  Matter  of  the  Claim  of  Dslu  B.  Aubb  and  Minor 
CSiildren,  for  Compensation  nuder  tiie  Workmen's  Compen- 
sation Law,  for  the  Death  <^  Williau  Ameb,  against  the 
Nbw  Yobk  Cbntbai.  Railboad  Compart,  Employer  and 
Self-Insarar 

Claim  Ko.  67487 

(Decided  August  15,  1016) 

IiJtiriM  reodTHl  by  WQlUm  Amu,  TMoltlng  in  hia  dtaUi,  whDe  employtd  u 
a  Tird  endne  man  I17  the  New  York  Central  Kalltiwd  Campany. 

On  March  8,  1916,  while  William  Ames  waa  employed  as  a  jard  engine 
■nan  by  the  New  York  Central  Kailroad  Company  at  Albany,  N.  V.,  aod 
baving  completed  a  trip  he  left  hie  engine  in  the  freight  ;ard  about  100 
feet  from  Spencer  street.  Instead  of  leaving  the  yard  by  meana  of  this 
•treet  he  walked  along  the  track*  for  about  1,000  feet  for  his  own  pur- 
pose, crossed  over  another  atreet  to  the  tracka  on  the  other  side  of  tliat 
street  and  was  there  struck  and  killed  by  a  passing  freight  train.  Uii 
average  weeklj  wage  was  the  sum  of  twenty-three  dollars  and  sixtj-five 
cents.    An  award  was  made. 

Robert  W.  BonTiige,  Chief  Counsel  to  State  Induetrial 
CcKomiaaion, 

O.  G.  Brown,  attorney  for  employer. 

Bt  TBI  C0HM1S810H. — All  the  evidence  submitted  before  the 
Oommiesion  having  been  heard  and  duly  considered,  the  Com- 
mission  makes  its  conclusions  of  fact,  ruling  ot  law,  and  decision 
S3  follows: 

On  March  6,  1916,  the  day  when  William  Ames  received  the 
injuries  whidi  resulted  in  bis  death,  he  resided  at  13  Dudley 
Heights,  Albany,  N.  ,Y.,  and  was  employed  as  a  yard  engine  man 
by  the  New  Tcffk  Central  Railroad  Company,  a  corporation 
engaged  in  the  operation  of  a  railroad  as  a  common  carrier 
between  points  within  the  State  of  New  York  and  also  between 
points  within  the  State  of  New  York  and  points  in  other  States. 

On  said  date  at  about  6  o'clock  in  the  morning  William  Ames 
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had  turned  in  his  engine  having  completed  his  work  and  had  also 
turned  in  his  slip  showing  that  his  run  had  been  completed.  His 
engine  was  left  by  him  in  the  fright  yard  about  100  feet  frcnn  the 
public  street,  namely  Spencer  street.  There  were  other  streets 
abont  the  yard,  any  one  of  which  streets  could  properly  bare  been 
used  by  Amee  for  the  purpose  of  going  home.  Instead  of  leaving 
the  premises  by  means  of  one  of  these  streets,  Amee  walked  along 
the  tracks  for  about  1,000  feet  and  crossed  over  another  street 
and  <m  to  the  tracks  on  the  other  side  of  the  last  mraitioned  street, 
and  was  there  struck  and  killed  by  a  passing  freight  train.  The 
purpose  of  Ames  in  going  to  the  place  of  the  accident  was  supposed 
to  be  for  the  purpose  of  catching  a  passing  frei^t  train  in  order 
to  board  the  same  and  ride  to  West  Troy,  where  he  could  adlect 
hia  pay.  Ames  had  no  authority  from  his  employer  to  be  at  iJie 
place  where  the  accident  occured  and  was  not  at  that  place  on  any 
business  in  behalf  of  his  employer,  but  was  there  ior  the  purpose 
of  his  own. 

The  avemge  weekly  wage  of  William  Ames  waa  the  sum  of 
twenty  three  dollars  and  sixty-five  catts^ 

William  Amee  left  him  surviving  his  widow,  Delia  B,  Ames, 
aged  fory-five  years;  his  daughter,  Helen  R,  Ames,  aged  fifteen 
years;  his  son,  William  Ames,  aged  fourteen  years;  and  his 
daughter,  Hazel  Ames,  aged  ten  years,  the  claimants  herein,  and 
no  other  child  or  children  under  the  age  of  eighteen  years. 

The  claim  against  the  New  York  Central  Eailroad  Company, 
employer,  made  by  the  widow  and  minor  children  of  William 
Ames,  deceased,  is  hereby  denied  on  the  ground  that  William 
Amee  did  not  come  to  his  death  through  an  acoideotal  injury 
arising  out  of  and  in  the  course  of  bis  employment  witb  the 
New  York  Central  Railroad  Company. 
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In  the  Matter  of  the  Claim  of  Sasah  Gappphkt,  for  Compen- 
eatioQ  under  the  Workmen's  Compenaatioii  Law,  for  the  Death 
of  Patbiok  Gaffmkt,  against  Wyhotal  Kealtt  and  Hotel 
CoMPANT,  Employer;  Zciuca  Gbnbral  Accident  and  Lia- 
bility iHBDKANaB  CoupART,  Ltd.,  Insurance  Carrier 

Claim  Na  10693 

(Decided  Auguat  IS,  1916) 

Injaiies  Rcelved  by  Patrick  GtMmj,  reaalting  in  lila  fleath,  whlla  employvd 
hy  the  WfQotal  Bulty  uid  Hotel  Cempuiy. 

On  March  IS,  lOlfl,  PatTi<^  Gaffney,  wliile  employed  ai  a  night  fireman 
by  the  Wynotal  Holty  and  Hotel  Company,  slipped  on  a  pipe  and  frac- 
tured aereral  riba,  the  broken  ends  of  which  projected  into  hie  chest 
earning  hie  death  from  blood  poisoning.  His  average  weekly  wage  «*&■ 
the  aum  of  eleven  dollars  and  fifty-four  cents.    An  award  waa  made. 

Robert  W.  Bonynga,  Chief  Counsel  to  Stat«  Industrial  Com- 
missioD. 

Alfred  W.  Andrews,  attorney  toft  employer  and  insurance 
carrier, 

Bt  thb  Commission. — All  the  evidence  submitted  before  the 
Ccsnniis8i(»i  havii^g  been  heard  and  duly  considered,  the  Com- 
mission makes  its  couclusiona  of  fact,  ruling  of  law,  award  and 
decision  as  follows : 

On  March  13,  1916,  the  day  when  Patrick  Gaffney,  received 
the  injnries  which  resulted  in  his  death,  he  resided  at  360 
West  Fifty-third  street,  borough  of  Manhattan,  city  of  New  York, 
and  was  ranployed  aa  a  night  firemau  by  Wynotal  Realty  and 
Hotel  Company,  a  corporation  engaged  in  the  operation  of  the 
Bristol  Hotel  at  Fortieth  street  and  Sixth  avenue,  borough  of 
Manhattan,  city  of  New  York. 

On  said  date  while  Patrick  GafiFneiy  was  working  for  his 
employer  in  the  baswnent  of  the  said  hoteil,  he  accidentally  slipped 
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on  a  pipe  and  fdl  acrose  the  pip^  thereby  fracturing  some  riba 
in  his  ri^t  aide,  causing  the  fractured  points  of  the  riba  to 
project  into  the  chest  cavity  which  in  turn  caused  blood,  air  and 
puB  to  accumulate  in  the  thorax  and  a  sepeis  to  set  in  causing  his 
death  on  June  26,  1916. 

The  average  weekly  wage  of  Patrick  Gaffney  was  the  sum  of 
eleven  dollars  and  fifty-four  centa.  The  actual  wage  of  Patrick 
Gaffney  was  thirty  dollars  per  month  in  additicm  to  which  (laffney 
waa  furnished  his  board  by  his  employer  which  was  worth  the 
sum  of  thirty  doUaw  per  month. 

Patrick  Gaffney  left  him  surviving  his  widow,  Sarah  GafEney, 
aged  thirty  six  years,  the  claimant  herein,  and  no  child  or  children 
under  the  age  of  eighteen  years. 

Patrick  Gaffney  served  upon  his  employer  a  written  notice  of 
injury  tm  April  19,  1916,  His  failure  to  serve  audi  notice  of 
injury  within  ten  days  of  the  accident  has  not  prejudiced  the 
employer.  Sarah  Gaffney  did  not  serve  upon  the  employer  a 
written  notice  of  death,  but  her  failure  to  do  so  has  not  prejudiced 
the  employer. 

Award  of  compensation  is  hereby  made  against  Wynotal  Kealty 
and  Hotel  Company,  employer,  and  Zuridi  General  Aooidemt  and 
Liability  Insurance  Company,  Ltd.,  insurance  carrier,  to  Sarah 
Gaffney,  widow  of  Patrick  Gaffney,  deceased  emploiyee,  at  the 
rate  of  three  dollars  and  forty-six  cents  weekly  during  widowhood, 
with  two  years'  compensation  in  one  sum  upon  remarriage;  said 
payments  to  mn  from  June  26,  1916,  die  date  of  the  death  of 
Patri<^  Gaffney;  and  to  WiUiam  A.  Curran,  undertaker  in  ttie 
sum  of  $100,  (Ki  account  of  the  funeral  expenses  of  Patrick 
Gaffney,  deceased. 

The  failure  of  Patrick  Gaffney  during  hia  lifetime  to  serve 
upon  his  employer  a  notice  of  injury  within  ten  days  of  the 
accident,  and  the  failure  of  Sarah  Gaffney,  the  widow,  to  serve 
upon  the  employeir  within  thirty  days  of  the  death  of  Patrick 
Gaffney  a  notice  of  death  are  hereby  excused  on  the  ground  that 
such  failures  have  not  prejudiced  the  employer. 
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In  the  Matter  of  the  Claim  of  Cathebinb  Chxtjdzirski,  Mother, 
and  Best  HA  Chludzinski,  and  Caboluh:  Chltjdzinbki, 
Slaters,  and  Stephbit  Chludzirsei,  Brotlier,  for  Compensation 
nnder  the  Workmen's  Ccanpensation  Law,  for  the  Death  of 
Ahthoht  Chlcdzinski,  against  Stahdakd  Oil  Compamt, 
EmplojM ;  Statb  Fund,  Inmranoe  Ccanpany 

Claim  No.  628 

(Decided  August  IS,  1916) 

Injorin  iMelred   by   Antbony   Chlndsiiiiki,   resnltins   fit   hli   dutli,   wUk 
employed  •■  ■  preia  lepairet  by  the  Stnndard  Oil  Company. 

On  U&rch  3,  1916,  Anthony  Chludsineiki,  was  employed  in  dumping 
Altera  and  repairing  preas  plat«d  by  the  Standard  Oil  Company  of  New 
York,  at  Buffalo.  Chludzinakl  went  into  a  locker  room  alone  and  Ore 
minutee  later  rushed  out  of  the  room  with  hia  clothes  ablan,  aiutaining 
buma  which  reaultsd  in  hia  death  on  that  aame  day.  An  award  waa 
made. 

Bobffl^;  W.  Bonynge,  Chief  Connael  to  State  Industrial 
CommissioD. 

Robert  E.  Elenar,  attorney  for  insurance  carrier. 

Bt  the  Cohuission. — All  the  evidence  submitted  before  Hie 
Commission  having  been  beard  and  duly  considered,  the  Goco.- 
mission  makes  its  coooliiBions  of  fact,  ruling  of  law,  and  decisioo 
as  follows: 

On  March  3,  1916,  the  day  when  Anthony  CSiludzinski  recedved 
the  injuries  which  resulted  in  his  death,  he  resided  at  1017  Elk 
street,  Buffalo,  N.  Y.,  and  was  employed  by  Standard  Oil  Com- 
pany of  New  York,  a  corporation  engaged  in  the  business  of 
refiners  of  petroleum,  with  a  plant  at  1108  Elk  street,  Buffalo, 
N.  Y.  The  dntiee  of  Anthony  Chludzinski  were  the  dumping  of 
ttie  filtering  presses  and  repairing  filter  preee  plates  and  blankets. 
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Next  to  &e  general  repair  diop  was  a  rotHQ  which  waa  used  as  a 
locker  roocn.  This  rocMD  had  formerly  been  used  as  a  test  rotxn 
but  all  the  testing  apparatus  had  been  rwnoved  and  there  was  left 
onlj  a  Bunsen  burner.  Over  this  burner  there  was  a  galvanized 
iron  hood  with  a  aix-inch  ventilator  pipe  through  the  roof.  This 
burner  was  formerly  used  for  flashing  oils  and  had  been  left  in  the 
ro<»u  and  waa,  at  the  time  of  the  accident,  used  occasionally  for 
heating  samples  of  oil  in  the  wash  tanks  and  for  filtering  so  that 
tiie  color  could  be  observed,  also  occasionally  by  a  mill-wright  for 
heating  glue  for  r^)airs  to  leather  belting.  Cbludzinski  had  no 
duties  to  perform  in  refemce  to  that  burnra  and  the  same  was  for 
the  special  use  of  two  other  men  in  the  repair  shop.  The  bumra 
was  located  on  a  bench  on  one  side  of  the  lock^  room  and  there 
were  lockers  Nos.  1  and  2  at  each  end  of  that  bench.  The  locker 
which  was  used  by  Chludzinski  waa  about  two  feet  from  the  end 
of  the  hood  over  the  burner  and  about  four  and  one4ialf  feei 
from  the  burner  itself. 

On  said  date  while  Anthony  Chludzinski  was  working  for  his 
employer  at  his  employer's  plant  and  at  about  3.45  p.  m.  he  went 
into  the  locker  room  for  some  unknown  purposa  There  was  no 
rule  of  the  company  forbidding  men  to  go  to  the  lockers  during 
working  hoars.  He  went  into  the  room  and  closed  &e  door  after 
him  and  was  in  the  room  alone  for  five  or  ax  minutes  and  then 
rushed  out  of  the  room  with  the  left  front  side  of  hla  shirt  ablaze, 
thereby  receiving  injuries  in  the  nature  of  second  and  third  degree 
bums  whidi  caused  his  death  the  same  day.  The  flannel  shirts 
of  all  the  men  who  worked  in  the  factory  become  saturated  with 
oil  and  very  inflammable.  There  was  a  light  in  the  Bunsen  burner 
at  the  time  he  was  in  the  room  and  there  was  found  a  burnt 
match  stick  <ni  the  floor.  Direct  contact  with  the  Bunsen  burner 
could  not  be  had  by  accident  as  the  hood  over  the  same  protected 
it  from  handling  or  touching  esoept  by  design  and  intent 

The  injuries  which  resulted  in  the  death  of  AnUiony  Chlud- 
zinski were  accidmtal  injuries,  and  arose  out  of  and  in  the  course 
of  bis  employment  This  decision  is  based  upon  the  following 
inference  of  fact:     That  the  lifted  match  found  waa  used  by 
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Bomeoue  odier  dian  Cliludziiiski  to  light  the  Bunsea  burner ;  thia 
decision  is  frnther  based  on  the  presomptions  oieated  by  section 
21  of  the  Workmen's  CompenBation  Law ;  and  the  question  hereby 
decided  is  ordered  to  be  oeirtified  to  the  Appellate  DlTiaion ;  and 
this  claim  ia  continued  for  farther  hearing  upon  the  coming  in  of 
the  opinicHi  of  the  Appellate  BivisiocL 


In  the  Matter  of  the  Claim  of  William  A.  Amesbcbt,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  against 
Vacddm  On.  Company,  Employer  and  Self-Insurer 

Claim  No.  67472 

(Decided  August  Ifi,  191S) 

InloTlei  t«c«iT«l  b7  WilUam  A.  Amesboir  while  emplofed  u  *  laboni  by  tlu 
Tacnttm  Oil  Compmny. 

On  Ibrcb  84,  lOlS,  while  William  A.  AmeibuiT  wu  employed  as  » 
Uborei  by  the  Vacuum  Oil  Company  at  Rochester,  N.  Y.,  he  was  talciog 
barrels  wein^ing  300  pounds  each  out  of  a  cellar  to  be  placed  In  a  car 
when  h«  instained  an  acute  dilitation  of  the  heart.  HU  average  weekly 
wage  waa  the  sum  ol  eleroi  dollars  and  flfty-four  cents.  An  award  waa 
madck 

Bobert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

George  E,  Van  Schaick,  attorney  for  employer. 

By  the  Commission. — All  tiie  evidence  submitted  before  the 
Commission  having  been  heard  and  duly  considered,  the  Com- 
miasion  makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows: 

On  March  24,  1915,  the  day  when  William  A.  Amesbury 
received  his  injurieB,  he  resided  at  360  Jefferson  avenue, 
Rochester,  N.  T.,  and  was  employed  as  a  laborer  by  Vacuum  Oil 
Company,  a  corporation  engaged  in  the  business  of  refining  oil» 
with  a  plant  and  place  of  business  at  Kodiester,  N.  Y. 
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On  said  date  while  WilUam  A.  Amesbury  waa  working  for  luB 
employer  at  his  employer's  plant  and  at  about  11  a.  m.,  he  woa 
^igaged  in  taking  some  barrels  of  oil  weighing  about  350  pounde 
each  out  of  a  cellar  to  be  put  into  a  car  to  make  up  a  carload  of 
oil  He  had  gotten  out  all  the  barreU  but  two,  which  barrels  were 
in  the  back  of  the  cellar,  and  in  order  to  get  theae  barrels  out,  had 
to  raise  them  on  to  a  skid,  a  distance  of  about  four  inches.  In 
doing  BO  he  received  a  Bevere  strain  and  had  a  sudden  attack  of 
pain  in  the  heart  and  marked  ^ortneee  ot  breath.  He  later  dia- 
covered  that  the  strain  of  lifting  had  caused  an  acute  dilitation 
of  the  heart  He  continued  to  work  the  same  day  and  also  the  next 
day,  March  twenty-fifth,  but  waa  unable  to  go  homo  to  dinner  at 
the  noon  hour.  On  March  twenty-sixth  ho  worked  a  half  day  and 
then  had  to  quit  as  he  was  unable  to  continue  owing  to  the  suffering 
from  the  injuries.  He  was  thereafter  continuously  disabled 
from  working  by  reasoji  of  the  said  injury  until  February  18, 
1916,  and  on  that  date  waB  still  disabled.  On  August  8,  1916, 
Ameabury  was  examined  by  his  employer's  physician  who  found 
him  at  that  time  to  be  suffering  from  cordiac  hypertrophy  and 
marked  valvular  disease,  and  qualified  him  for  the  purpose  of 
employment,  as  a  "  poor  risk."  This  omidition  of  tiie  heart 
predispoeed  Ameabury  to  the  condition  above  mentioned  and  waa 
aggravated  by  the  strain  of  lifting  into  an  acute  dilitatiwi  of  the 
heart 

The  average  weekly  wage  of  William  A.  Amesbury  waa  the 
sum  of  eleven  dollars  and  fifty  four  cents; 

William  A-  Ameabury  did  not  give  written  notice  of  injury 
to  his  employer  within  ten  days  of  the  accident  but  Ae  employer 
has  not  been  prejudiced  thereby. 

Award  of  compensation  is  hereby  made  against  Vacuum  Oil 
Cwnpany,  employer  and  self-insurer,  to  William  A.  Amesbury, 
injured  employee,  at  the  rate  of  seven  dollars  and  sixty-nine  cents 
weekly  for  a  period  of  forty-five  weeks  frwn  April  9,  1915  to 
February  18,  1916,  and  this  claim  ia  hereby  continued  &r 
further  hearing. 
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In  the  Matter  of  the  Claim  of  Petbb  S.  Geant,  for  Compenaation 
under  the  Workmen's  Compeosation  Law,  against  Mobse  Dat 
Dock  add  Repaib  Compart,  Employer  and  Self-Insurer 

Claim  No.  27459 

(Decided  August  22,  1810) 

Injmlea  iMelred  by  Peter  S.  Grant  while  employed  as  a  ilT«ter  by  the  HotM 
I>T7  Dock  and  Bepaii:  Company. 

On  September  S,  1015,  while  Peter  6.  Grant  was  employed  as  a  riveter 
1^  the  Morse  Dry  Bock  and  Bapftir  Company,  a  corporation  in  tlie  borouf^ 
of  Brooklyn,  city  of  New  York,  he  was  putting  a  cement  patch  on  a  tank 
on  board  a  ship  in  a  dry  dock  when  he  fell  about  three  and  one-hall  feet 
into  the  hold  of  the  ship,  thereby  straining  himself  and  disabling  him 
from  work  for  forty-seven  and  one-halt  weekn.  His  average  weekly  wage 
wa«  the  Bum  of  sixteen  dollars  and  seventy-five  cento.  An  award  was 
made. 

Robert  W.  Bonynge,  Chief  Counsel  to  State  Industrial 
Commission. 

Henry  J.  Hunter,  attorney  for  employer. 

By  the  Commissigit. — All  the  evidence  submitted  before  Ae 
Commission  having  been  heard  and  duly  considered,  the  Com- 
mission makes  its  conclusions  of  fact,  ruling  of  law,  award  and 
decision  as  follows : 

On  September  9,  1915,  the  day  when  Peter  S.  Grant  received 
his  injuries,  he  resided  at  95  Sixteenth  street,  borough  of  Bro<A- 
lyn,  city  of  New  York,  and  was  employed  as  a  riveter  by  Morse 
Dry  Dock  and  Repair  Company,  a  corporation  engaged  in  the 
operation  of  a  dry  dock  and  in  the  business  of  repairing  vessels, 
with  a  plant  at  the  foot  of  Fifty-sixth  street,  borough  of  Brooklyn, 
city  of  New  York. 

On  said  date  while  Feter  S.  Grant  was  working  for  his 
employer  and  was  engaged  in  putting  a  cement  patch  on  some  tanks 
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on  board  a  steamship  in  diy  dock,  whicb  ship  was  beang  repaired 
by  hiB  employOT,  he  slipped  and  fell  a  distance  of  about  three  and 
one-half  feet  into  the  starboard  bilge  hole  in  hold  No.  2  of  the 
ship,  landing  with  a  jolt  on  both  feet,  thereby  straining  himself 
and  receiving  a  left  inguinal  hernia  and  also  causing  an  acute 
dilatation  of  the  heart  and  a  consequent  decompenaatiim  of  that 
organ,  by  reason  of  which  injurieA  he  waa  disabled  from  working 
from  the  date  of  the  accident  until  August  19,  1916,  a  period  of 
forty-seren  and  one-third  weeks,  and  on  that  date  he  was  stiU 
disabled.  Previous  to  the  accident  Peter  S.  Grant  had  a  myocar- 
ditis which  was  a^ravated  and  made  acute  by  the  accident 

The  average  weekly  wage  of  Peter  S.  Grant  was  the  sum  of 
sixteen  dollars  and  seventy-five  cents. 

Peter  S.  Grant  reported  his  accident  verbally  to  his  soperior 
on  September  11,  1916,  but  did  not  give  his  employer  a  notice 
in  writing.    His  failure  to  do  so  did  not  prejudice  his  employer. 

Award  of  compensation  is  hereby  made  against  Morse  Dry 
Dock  and  Repair  Company,  employer,  to  Peter  S.  Grant,  injured 
employee,  at  the  rate  of  twelve  dollars  and  fifty  cents  weekly  for  a 
period  of  forty-seven  and  one-third  weeks  from  September  23, 
1915,  to  August  Id,  1916,  and  this  claim  is  hereby  continued  for 
further  hearing. 

The  failure  of  Peter  S.  Grant  to  give  written  notice  of  accident 
and  injury  to  his  employer  within  ten  days  from  the  happening 
thereof  is  hereby  excused  on  die  ground  that  such  failure  has  not 
prejudiced  the  employer. 
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In  the  Matter  of  Construing  the  Elsotioit  Law,  Ssctioh  64, 
Relative  to  Presidential  Election 

(Opinion  dated  Aufnirt  IS,  191S) 

Pruidratlal  •lactus  ue  iwiiiiBatad  iy  Uia  State  cotnmltteu  of  the  leapectin 
pvlitiul  partlM  wtaldi  tiny  npnaent. 

AJthongh  presidentUl  elector*  nre  under  the  statute  candidates  for  "  an 
office  to  be  fiUed  1^  all  tbe  Totera  of  the  SUte  "  their  deBignation,  by 
petltioii,  b  not  required  but  the;  are  to  be  nominated  directly  by  the 
State  committee  without  petition. 

Hon.  Francis  M.  Hugo,  Seeretary  of  State,  submitted  an  inquiry 
as  to  whether  the  amendments  of  the  Election  Law  since  1912 
require  that  candidates  for  presidential  electors  must  be  designated 
by  petition  before  ncmiination  by  the  respective  state  committees 
of  the  political  parties. 

WooDBUBY,  Attorney-General. —  Since  the  year  1911  ttiere  has 
been  in  die  Election  Law  without  amendment  the  following: 

"  §  54.  Presidential  eleetora.  In  each  year  when  a  president 
of  the  United  States  is  to  be  elected,  candidates  for  the  office  of 
elector  for  president  and  vice-president  of  the  United  States  shall 
be  nominated  by  the  state  committee  of  each  of  the  parties  to  which 
this  act  applies,  one  for  each  congreesioiial  district,  and  two  at 
large.  The  candidates  so  nominated  shall  be  certified  to  the  secre- 
tary of  state  in  the  same  manner  as  party  nominations  for  state 
officers." 

Standing  in  the  so-called  Levy  Election  Law  of  1911  and  as 
amended  in  1913,  tbe  meaning  of  this  provision  was  dear  and 
raised  no  question.  Accordingly  when  electors  were  nominated 
for  die  presidential  election  of  1912,  tbe  reepective  state  ctxnmit- 
tees.  certified  their  nominees  to  the  Secretary  of  State  in  sub- 
stantially this  form : 
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"  To  THE  SbCKETAJIT  OF  StaTK  AT  Al^ANT,  N.  Y. : 

"  We  certit^  that  at  a  ileeting  of  the State 

Conunittee  representing  the Party,  duly  held 

at  Saratoga  Springs,  on  the  tirenty-fourth  day  of  September,  1912, 
a  political  party  which,  at  the  last  preceding  general  election  at 
which  a  governor  was  elected,  cast  ten  thooaand  votes  in  the  State 
for  such  officer,  the  following  named  persona  were  placed  in  nomi- 
nation for  offices  to  be  filled  at  &e  next  ensuing  general  election. 

TiU«  of  Nmd«  of  Flue  of  Plus  of 

Offi«  to  Nuw  <rf  tbs  Uu  RcndoHw  <rf  Bunim  of 

be  eilKl.  CWKfidato  PutT  OudidMik  CftodiiUta. 

"  Elector  at  large 
'"  Elector 


"Dist  No. 


"  Presiding  Officer  of  Meeting. 
"  VerificaticHi 

"  Endorecmenta 

"  Secretary  of  Meeting." 


The  practice  followed  was  in  accordance  with  advice  of  this 
department. 

It  muBt  be  borne  in  mind,  however,  that  the  situation  was  then 
radically  different  from  that  existing  today.  In  lftl2  officiai  State 
conventions  were  held  at  which  the  State  officers  were  nominated 
by  del^atea  designated  by  political  committees  or  by  petition  and 
then  elected  at  the  primaries. 

Our  Primary  Law  during  the  intervening  years  has  undergone 
sweeping  revision.  Now  all  State  officers  and  the  United  States 
Senator  are  nominated  direcdy  by  the  eorolled  voters  after  desig- 
nation by  petitions. 

As  carrying  this  out  we  have  section  48  of  the  Election  Law, 
last  amended  by  Laws  of  1916,  chapter  537.  This  provides  in 
part: 
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"  §  48.  Designation  by  peiiticm.     Every  petition  for  the  desig- 
nation of  a  candidate  for  party  nominaticm  or  for  election  to  a 
party  poution  ahall  be  in  sabstantially  the  following  form ; 
."  I,  the  undersigned,  do  hereby  certify  that  I  am  a  dnly  enrolled 

voter  of  the pirtyj  ^  hereinbelow  specified,  and 

etUitled  to  vote  at  the  next  primary  election  of  Baid  party,  that  my 
place  of  residence  is  truly  stated  opposite  my  signature  heret*^ 
and  I  do  hereby  designate  the  following  named  person,  or  per- 
sons, as  a  candidate,  or  candidates,  for  nomination  by  the 
party  for  public  office,  or  offices,  or  as  a  candi- 
date or  candidates  for  election  to  the  position  or  positions,  of  the 
said  party  to  he  voted  for  at  the  o^etal  primary  election  to  be 
held  on  the day  of ,  A.  D., ,  as  here- 
inafter specified,  and  it  is  my  intention  to  support  at  iJie  ensuing 
primary  the  candidacy  of  the  person  or  persons  and  each  of  th^n 
herein  designated  by  me." 

The  same  statute  then  proridea  that  for  a  person  to  be  a  candi- 
date for  nomination  in  a  primary  he  must  be  designated  by  a 
petition  containing  a  certain  nimiber  of  signaturee.  It  requires: 
"  For  the  office  of  United  States  senator  or  for  any  oS-ce  to  be 
filled  by  all  the  voters  of  the  state,  three  tiionsand  ugnaturee." 

Although  presidential  electors  are,  under  the  terms  of  the  last 
quoted  provision,  candidates  for  an  "  office  to  be  filled  by  all  the 
voters  of  the  State,"  yet  it  is  my  opinion  that  th^r  designation  by 
petiti<»i  is  not  required. 

First. — Section  64  providing  for  their  nomination  directly  by 
the  state  committees  has  rranained  unamended  throughout  the 
recent  changes  in  the  Primary  Law. 

Second. — The  amendment  to  section  48  above  quoted,  specifi- 
cally states  that  the  designating  petitions  are  fen-  candidates  "  to 
be  voted  for  at  the  official  primary  electirai." 

If  presidential  electors  are  to  be  nominated  at  the  primaries  we 
deprive  section  54,  providing  for  their  nomination  by  tiie  state 
committees,  of  all  meaning.  It  is  obvious  that  (his  was  never 
int«nded. 

On  the  other  hand,  in  view  of  the  origin  of  seotion  64,  we  should 
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not  read  into  it  the  provisions  relative  to  the  designation  of  oandi- 
dates  later  enacted,  unless  the  intention  is  clearly  expreesed. 

Nowhere  in  the  statutes,  as  now  exiBtutg,  do  I  find  a  direction 
that  the  state  committee  must  nominate  prendential  electors  only 
from  lists  designated  by  enrolled  voters. 

Section  48  dealing  with  designations  by  petition  deals,  as  I  have 
said,  simply  with  those  candidates  "  to  be  voted  for  at  the  official 
primary  election;"  and  as  I  have  emphasized  above,  electors  are 
still  to  be  nominated  by  the  state  conmiitteee,  if  we  are  to  give 
section  54  any  meaning  whatever. 

Owing  to  the  absence  of  legislative  direction  to  &e  oontrary,  it 
is  therefore  my  opinion  that  the  presidential  electors  are  to  be 
ncsninated  under  the  systean  in  v<^ue  in  1912  .and  without 
designations  for  such  nominatioD  by  enrolled  voters  of  the  respec- 
tive parties. 


In  the  Matter  of  Construing  Sbction  20  of  thb  Militabt  Law 
in  Relation  to  the  Membership  of  the  State  Armory  Commissi^ 

(Opinion  dat«d  Septuubw  1,  IBlfl) 

Tba  SUte  miutla  on  the  FedetaJ  border  do  set  became  a  p«it  of  the  lefnlai 
army  of  the  United  Statea. 

The  fotmatlon  by  the  Oovernoi  of  the  Mcond  diviiian  Rational  Gnatd  ITev 
York,  was  lesal  within  the  piovisiona  of  aection  30  of  the  HlliUiry  Law. 
Under  the  proviBiona  of  section  20  of  the  Military  Law  the  MajOT- 
General  and  the  Adjutant-<3«neral  of  the  State  are  made  members  of  the 
State  Armory  Comfflieaion.  The  authority  of  the  Major-Qeneral  in  this 
connection  cannot  be  delegated.  Judge-Advocate-Qeneral  Crowder  of  the 
army  in  an  opinion  under  date  of  July  29,  1910,  held  that  the  State  Militia 
doing  duty  at  the  border  do  not  become  part  of  the  army  but  remain  as 
a  part  of  the  National  Quard.  Beld  that  Major.Goieral  O'Ryao,  there- 
fore, retains  his  commigeion  aa  Uajor-Qeneral  of  the  State  and  retain! 
that  office  with  authority  tliat  cannot  be  delegated. 

Under  section  30  of  the  Military  Law,  the  Govemor  is  empowered  In 
tb6  case  of  war,  ingurrection,  invaeion  or  imminent  danger  thereof  to 
increase  the  military  forces  in  this  State  "  and  to  organiEe  the  same  as 
the  exigencies  of  the  wrvice  may  require."  BHd,  that  under  thia  author- 
ity the  organization  of  the  second  division  of  the  National  Quard  New 
York,  by  the  Governor  was  within  his  powers  aa  the  sole  judge  of  the 
existence  of  the  reauiremente  of  the  service. 
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Col.  Chauncey  P.  Williams,  Colonel  Adjutant  General's  Depart- 
ment, submitted  under  date  of  August  30,  1816,  an  inquiry  as 
to  who  are  the  present  members  of  the  State  Armory  Commission 
under  section  2U  of  the  Military  Law. 

WooDBUBY,  Attom^-Qeneral. —  Section  20  specifically  men- 
tions the  Major  General  and  tlie  Adjutant  General  as  membera  of 
this  Commission.  It  eeemfi  to  me  very  dear  that  the  Major 
General  refers  to  Major  General  O'Eyan  and  ibat  bis  authority 
cannot  be  del^ated.  The  Appellate  Division  has  recently  held 
that  where  the  Legislature  prescribes  that  an  ofBcer  of  the  State  is 
ex  officio  a  monber  of  a  board  or  comission,  he  is  made  a  member 
of  that  Commission  personally  and  in  the  absence  of  express 
authority  cannot  delegate  the  function  to  his  deputy  or  assistants. 
The  Military  Law  throughout  its  provisions  makes  mention  of 
"  the  Major  General "  and  there  is  no  reason  to  believe  that  the 
term  is  used  in  any  different  connection  in  section  20  than  it  ia 
used  throughout  the  statute. 

While  the  militia  at  the  border  are  in  the  service  of  the  United 
States  and  while  in  such  service  subject  to  the  laws  and  regulations 
governing  the  regular  army,  they  are  not  a  part  of  the  regular 
army  of  the  United  States  but  continue  as  a  part  of  the  National 
Guard  according  to  Judge  Advocate  General  Crowder  of  the  Army 
in  an  opinion  r^idered  by  him  dated  July  29,  1916.  Major 
General  O'Hyan  therefore  retains  his  commission  as  Major 
General  of  the  State.  An  officer  so  long  as  he  retains  his  com- 
mission, retains  his  office.  People  ex  rel.  Leo  v.  Hill,  126  N.  Y. 
497,  508. 

Nei&er  has  he  been  removed  from  his  office  in  the  manner  pre- 
scribed by  the  constitution.    N.  T,  Const.  Art.  11,  §  6. 

The  same  is  true  of  the  Adjutant  General  of  this  State.  He 
remains  the  Adjutant  (General  and  is  not  even  under  the  juris- 
diction of  the  Federal  government  or  in  the  service  of  the  Federal 
government.  His  office  is  connected  with  the  National  Ghiard  but 
is  not  a  part  of  it.  There  is  therefore  no  question  as  to  his  con- 
tinuance as  a  member  of  the  Armory  Commission. 
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The  Military  Law,  section  20,  further  provides  that  tiie  whu- 
manduig  officer  of  the  naval  militia  shall  be  a  member  of  the 
Armory  Commissicai.  It  is  my  understanding  that  snch  «Mn- 
manding  officer  is  within  the  State  and  Aerefore  no  question 
arises  with  reference  to  hia  status  aa  a  member  of  the  Armory 
C(HmnisBion. 

The  only  question  left  is  with  reference  to  that  portion  of 
iection  20  which  provides  that,  amongst  othws,  "  the  oommandiiig 
officer  of  the  brigade  whose  headquarters  are  within  the  district 
where  such  property  is  located  "  shall  be  a  member  of  this  Com- 
misflion.  Here  a  different  situation  ariBes.  I  note  frmn  your 
letter  that  under  an  order  from  the  Governor,  all  troops  remain- 
ing in  this  State  not  mustered  into  the  United  States  service,  were 
constituted  the  Second  Division,  National  Guard,  New  York,  and 
that  officers  hare  been  comissioned  as  the  e<»mnanding  officers  or 
acting  commanding  officers  of  the  various  brigades.  Under  section 
30  of  the  Military  Law,  the  Governor  is  given  the  power  in  the 
case  of  war,  insurrection,  invasion  or  inunineoit  danger  thereof  to 
increase  the  militaiy  forces  in  this  State  "  and  to  oi^nize  the 
same  as  the  exig^cies  of  the  service  ay  require."  It  seems  to  me 
that  under  this  authori^  the  Governor  had  the  power  to  constitute 
the  Second  Division  and  to  commission  the  proper  officers  in 
charge  of  the  various  brigades  and  that  under  the  literal  construc- 
tion of  section  20  of  the  Military  Law,  each  such  officer  is  "  the 
commanding  officer  of  the  brigade  whose  headquarters  are  within 
the  district  where  such  property  is  located."  As  I  understand  it, 
a  Brigadier  General  who  is  now  located  at  the  hordra-  has  his  head- 
quarters there,  whereas  a  duly  commissioned  Brigadier  General 
or  acting  Brigade  Commander  here  in  connection  with  the  Second 
Division  has  his  headquarters  here.  It  therefore  seems  to  me  that 
the  only  common  sense  view  of  the  situation  is  to  maintain  that 
a  Brigade  Commander  having  his  headquarters  here  where  the 
property  is  located  is  a  proper  member  of  this  Commission.  The 
sole  object  of  his  appointment  is  to  care  for  local  neceesities  and 
the  care  of  the  armory  property  of  the  State  is  a  purely  local 
matter,  to  be  left  to  those  in  contact  wi^  it,  and  one  to  which  the 
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officers  haviog  headquarters  at  the  border  are  precluded  from  giv- 
ing adequate  attention  and  perhaps  none  at  all. 

It  is  thus  entirely  proper  that  the  officers  placed  by  the  Governor 
in  command  of  the  brigades  within  this  State  should  be  considered 
the  membere  of  the  Commissicm  within  the  statute  and  I  believe 
that  the  statute  is  open  to  the  construction  that  they  are. 


In  the  Matter  of  Conatruing  the  Pbovisions  of  the  Mflitabt 
Law  as  to  Whether  New  York  National  Guardsmen  Now  on 
Service  for  the  Federal  Government  Along  the  Mexican  Border 
are  Entitled  to  State  Pay  in  Addition  to  their  Federal  Pay 
(Opinion  dated  September  M,  1916) 

Memb«n  of  tlia  Rational  Gnud  are  not  antitled  to  may  SUt*  pay  vlifle  la 
tha  Fcdeial  Mivice. 

Section  210  of  tlie  Military  Latr  providea  that  e&rh  offlc«r  and  enlisted 
man  ordered  for  duty  by  the  Governor  or  by  the  Major-OeneraJ  or  the 
QOmmanding  officer  of  the  Naval  Militia  shall  receive  certain  pay  therein 
Bpecitied  for  every  day  actually  on  duty  except  in  several  caaes  atatad  in 
that  section.  It  is  true  that  tlie  eniiHted  gnardamen  were  in  one  sense 
"  ordered  for  duty  by  the  Governor  "  following  tlie  call  of  the  President, 
as  a  matter  of  law  they  were  ordered  out  by  the  President  under  the 
Constitution  and  Uwg  of  the  United  States.  Held,  tiiat  section  210  of 
the  Military  Law  wag  not  intended  to  cover  service  for  the  Federal 
Government  but  only  service  for  tlie  .Slate  under  the  orders  of  the 
Qoreraor  and  that  the  militiamen  at  the  border  are  not  entitled  to 
Btata  pay. 

Hon.  Charlee  S.  Whitman,  Governor,  forwarded  an  inquiry 
rec«Ted  by  him  from  Brigadier  General  HcCoskry  Butt,  sub- 
mitting an  inquiry  as  to  whether  the  New  York  guardamen  now 
on  service  for  the  Federal  Govemmcut  along  the  Mexican  border 
.are  entitled  to  pay  from  the  State  of  New  'V'ork  at  one  dollar  and 
twenty-five  cents  per  day  in  addition  to  their  Federal  pay  of  fifty 
cants  per  day. 

WooDBUHT,  Attorney-General. —  I  have  carefully  considered 
the  question  presented  by  Brigadier  General  McCoskry  Butt  as 
to  whether  the  New  York  National  guardsmen  now  on  service  for 
the  Federal  QoYemmeot  along  the  Mexican  border  arc  entitled  to 
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pay  from  tlie  Stat©  of  New  York,  one  dollar  and  twentj-five  cents 
per  day,  in  addition  to  their  Federal  pay  of  fifty  cents  per  day.  I 
have  concluded  that  they  are  not  nnder  the  New  York  Military 
Law  entitled  to  .any  State  pay  while  in  the  Federal  service. 

Section  210  of  the  Military  Law  provides:  "Each  officer  and 
enlisted  man  ordered  for  duty  by  the  governor  or  nnder  his  author- 
ity by  the  major-general  or  the  ctsmnanding  officer  of  the  naval 
militia  shall  receive  the  pay  herein  specified  for  every  day  actually 
on  duty  except  when  so  ordered  for  inspection,  muster,  small  anna 
practice,  parade  or  review  or  field  service  not  est«iding  beyond 
one  day;  a  private  or  a  second-class  private,  a  musician  or  a 
trumpeter,  one  dollar  and  twenty-five  cents;    *    *    *." 

While  it  is  true  that  the  enlisted  guardsmen  were  in  one  sense 
"  ordered  for  duty  by  the  Governor  "  following  the  call  of  the 
President,  they  were  in  law  ordered  out  by  the  President  under 
the  Cwistitution  and  laws  of  the  United  States  pursuant  to  the 
following  provision  of  the  Federal  statutes :  "  Whenever  tbe 
United  States  is  invaded,  or  in  danger  of  invasicm  from  any  for- 
eign nation,  or  of  rebellion  against  the  authority  of  the  Govern- 
ment of  the  United  States,  or  the  President  is  unable  with  the 
regular  forces  at  his  command  to  execute  the  laws  of  tlie  Union, 
it  shall  be  lawful  for  the  President  to  call  forth  such  number  of 
the  militia  of  the  State  or  of  the  States  or  Territories  or  of  the 
District  of  Columbia  as  he  may  dean  necessary  to  repel  such 
invasion,  suppress  auch  rebellion,  or  to  enable  him  to  execute  such 
laws,  and  lo  issue  his  orders  for  that  purpose,  through  the  governor 
of  the  respective  State  or  Territory,  or  through  the  commanding 
general  of  the  militia  of  the  District  of  Columbia,  fr<Hn  which 
State,  Territory,  or  District  such  troops  may  be  called,  to  such 
officers  of  the  militia  as  he  may  think  proper,  (35  Stat  400)." 

Furthermore  it  is  readily  d^nonstrable  that  although  the  words 
"  ordered  for  duty  by  the  Governor  *'  in  section  210  of  our  ilili- 
tary  Law  upon  first  observation  lend  themselves  to  an  interpreta- 
tion which  would  pve  to  the  militiajnen  State  pay  in  the  present 
situation,  the  words  do  not  upon  more  extended  examination  seem 
to  sanction  State  pay  of  militiamen  except  when  tiiey  are  ordered 
for  State  service  by  the  Governor. 
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We  are  not  aided  by  any  precedraits  of  the  Civil  at  Spanieli  war. 
By  ohaptw  477  of  the  Laws  of  1862,  aection  178,  it  was  provided 
that:  "  The  miJitary  forcea  of  this  state,  when  in  the  aetwU  ser- 
vice of  th«  state  in  time  of  war,  iosarrection,  invasion,  or  immi- 
nent danger  thereof,  shall,  during  their  time  of  service,  be 
entitled  to  the  eame  pay,  rations  and  allowanoee  for  clothing  aa 
are  or  may  hereafter  be  established  by  law  for  the  army  of  the 
United  States." 

The  above  law  was  in  effect  when  President  Lincoln  called  out 
the  New  York  State  militiamen  in  the  early  years  of  Hie  war,  and 
many  of  the  companies  thereafter  became  volnnteera  in  the  TTidted 
States  army,  so  that  both  under  the  language  of  the  statute  and 
from  the  fact  that  the  men  entered  the  United'  States  army  aa 
.  volunteers,  no  State  pay  was  received  by  theon  while  in  the  ser- 
vice of  the  Federal  government. 

The  statute  remained  substantially  in  the  same  form  until  the 
enactment  of  chapter  299  of  the  Laws  of  1883  which  repealed  the 
former  statute  and  provided  as  follows  (§  S2) :  "  There  shall  be 
paid  to  such  ofHcers  and  enlisted  men  as  shall  be  ordered  for  duty 
by  the  Com7najider-in-Chief  in  purguance  of  the  provigions  of  this 
act,  the  following  sum  each,  for  every  day  actually  on  duty :  To 
all   musicians  and  privates,  one  dollar  and  twenty-five  cents 

After  several  mesne  amendments  of  no  moment  chapter  212  of 
the  Laws  ctf  1898  presented  the  law  with  respect  to  the  pay  of 
militiamen  in  the  following  form  (§  161)  :  "  Each  officer  and 
enlisted  man  ordered  for  duty  by  the  governor,  or  under  his  author- 
ity, by  the  commanding  officer  of  the  national  guard  or  the  com- 
manding <^cer  of  the  naval  militia,  shall  receive  the  duty  pay 
herein  specified  for  every  day  actually  on  duty,  except  when  bo 
ordered  for  inspection,  muster  or  rifie  practice,  <h-  parade  or 
review  or  field  service  not  attending  beyond  one  day ;  a  musician 
or  private,  one  dollar  and  twenty-five  cents:    *    *    *." 

The  above  is,  except  for  minor  dianges,  the  same  langua^  as 
is  now  contained  in  secdon  310  of  the  Military  Law  hereinbefore 
first  referred  fo.  No  interpretation  of  the  section  occurred  in 
1898  for  the  reason  that  the  militiamen  eoitered  the  United  States 
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army  durmg  tlie  Spanish  war  as  volunteers  and  did  not  serve  as 
State  militiamen  under  call  of  the  President. 

The  change  in  the  statute  made  in  1883  (from  "  when  in  the 
military  service  of  Uie  State  "  to  when  "  ordered  for  duty  by  the 
commander  in  chief)  does  not  impress  me  as  intending  to  alter 
the  rule  with  reepect  to  the  pay  of  the  militia,  that  is,  the  amend- 
ment was  not  intended  to  secure  for  the  militia.  State  pay  while 
engaged  in  the  service  of  the  Federal  Government  The  new 
phrase  was  used  rather  to  contradistinguish  service  for  the  State 
under  order  of  the  Oovemor  from  service  for  a  county  or  city 
"  pursuant  to  the  order  of  the  sheriff  "  "  or  the  Mayor  "  in  case 
of  rioi,  tumult,  breach  of  the  peace,  etc,  under  which  later  con- 
ditions the  county  and  not  the  State  was  obliged  to  meet  the  cc«n- 
pensation  of  the  militia  at  the  same  rate  as  was  provided  for  State 
service.    Laws  of  1883,  §  95,  chap.  299,  now  Military  Law,  §  211. 

The  above  ocmclusion  seems  the  correct  one  especially  in  view 
of  the  fact  that  the  statute  of  1883,  which  altered  the  language  to 
make  it  read  when  "  ordered  for  duty  by  the  commander  in  chief," 
repealed  at  the  same  time  section  168  of  an  act  of  1870  (Chap.  80) 
which  provided  State  pay  to  officers  of  the  militia  for  certain 
limited  duties  "  while  in  the  service  of  the  United  States"  Sec- 
tion 168  reads  as  follows:  '  In  case  of  war,  insurrection, 
reb^lion  or  invasion,  or  imminent  danger  thereof,  when  the  mili- 
tary forces  or  volunteers  of  the  State  of  New  York,  or 
any  part  thereof,  shall  be  in  the  actoal  service  of  the  State,  or 
in  the  service  of  the  United  States,  the  staff  of  the  Commandeiv 
in-Chief,  while  on  duty,  the  assistants  in  the  several  departments, 
and  such  other  ofBcers  as  may  be  detailed  by  the  C(nnmander-in- 
Chief  for  the  performance  of  any  duties  connected  with  the  recruit- 
ing, mustering,  enrolling,  equipping,  aiming,  organizing,  paying, 
inspeeting,  providing  and  administering  justice  for  suci  forces 
and  volunteers,  shall,  in  lieu  of  all  other  allowances  under  this 
act,  be  paid  such  reasonable  and  just  cMnpensation,  not  exceeding 
Uie  full  pay  and  allowances  of  officers  of  the  same  rank  in  the 
army  of  the  United  States,  as  the  Commander-in-Chief  shall  deem 
propOT,  together  with  their  necessary  expenses  and  those  of  their 
departments,  to  be  paid  by  the  State  upon  the  certificate  of  the 
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C(Hmnander-in-Chief  showing  a  detailed  statement  of  Buoh  sdrrioes 
and  expenses." 

A  farther  observation  may  be  made.  It  would  appear  incon- 
gmooB  that  the  State  should  propose  to  pa;  the  militiamen  from 
the  State  treasury  while  they  are  in  the  service  of  the  Federal 
government  (and  it  may  be  an  extended  service)  and  while  they 
are  receiving  pay  from,  that  government,  and  yet  while  they  are  in 
the  short  service  of  cities  and  counties,  subdivisions  of  the  State 
itself,  refuse  to  pay  them  from  the  treasury  and  place  that  burden 
entirely  upon  the  localities. 

We  note  also  that  pensions  are  ^ven  under  our  Military  Law 
only  when  men  are  wounded  or  disabled  "  in  the  service  of  the 
State"  {§  220),  and  that  section  210  directs  that  all  commie- 
sioned  officers  shall  be  entitled  to  and  shall  receive  the  same  pay 
and  allowances  as  commissioned  officers  of  the  army  or  navy  of 
the  United  States  of  equal  grade  and  term  of  service.  If  lie  mili- 
tary officers  are  to  receive  the  same  pay  as  like  officers  in  the 
United  Statea  army  or  navy  th^  could  not  if  we  attempt  to  apply 
section  210  to  Federal  service  receiving  both  State  and  Federal 
pay;  for  they  would  then  not  be  receiving  the  same  pay  as  the 
United  States  army  or  navy  officers.  It  results  that  section  210 
does  not  intend  to  cover  service  for  the  Federal  government  but 
only  service  for  the  State  under  orders  of  the  Governor. 

The  militiamen  at  the  border  are  not  in  my  opinion  entitled  to 
State  pay. 

In  view  of  the  small  compensation  paid  the  private  soldiers 
and  musicians  by  the  Federal  government  and  the  further  fact 
that  many  of  them  are  married  men  having  families  for  whom 
they  provide,  it  would  give  me  very  great  p'easure  if  I  could  find 
some  statute  or  nile  of  law  which  would  justify  the  payment  of 
the  one  dollar  and  twenty-five  cents  per  day  while  they  are  absent 
upon  the  border,  but  the  Attomey-Gwieral  does  not  make  the  law, 
and  it  is  his  duty  to  construe  and  administer  it  as  it  has  been 
enacted  by  the  L^slature  without  being  influenced  by  sympathy 
or  personal  desira 
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In  the  Matter  of  Construing  the  Tax  Law,  Sbotigits  181  and  183 
08  to  Taxing  a  Corporation  Organized  Under  the  Laws  oi 
Another  State 

(Opinion  dated  September  IS,  1916) 

Tuition  in  this  State  of  the  Americait  Dlitirict  TelegTapli  Company,  m  M«w 
JeTMT  corporation  opetatint  in  tlila  SUta. 

The  holding  by  a  carporation  of  the  Btocka  of  other  corporativna  whoia 
phTsieal  property  is  located  within  this  State  repreaents  the  employment 
of  capital  within  this  State  but  does  not  constitute  in  and  of  itatit  the 
doing  of  buBineta  within  the  State.  The  American  District  Telegraph 
Company  la  organised  aa  a  New  Jersey  corporation  and  operatea  entirely 
within  that  State.  It  la,  however,  a  holding  company  but  doea  not 
operate  aa  a  telegraph  company  in  any  State  but  controls  approximately 
seventy-nine  autmidiary  companica.  These  aubaidiary  companies  are  incor- 
porated under  the  laws  of  the  aereral  Statea  and  are  the  operating 
companiea.  All  contracta  are  made  and  servicea  rendered  by  the  local 
eompaniea  in  the  several  States.  The  holding  company  has  no  property 
in  this  State  and  claima  that  it  is  doing  no  business  in  thie  State 
although  the  offices  of  its  general  officers  are  in  New  York  city.  Held, 
that  under  the  ruling  of  the  Court  of  Appeals  in  People  v.  Amerioan  Bi^ll 
Telephone  Company,  117  N.  Y.  246,  the  holding  company  is  not  doing 
buainesB  within  thia  State  within  the  meaning  of  the  Tax  Law.  The 
New  York  cases  relating  to  the  point  involved  examined  and  discussed. 
If,  as  a  matter  of  fact,  however,  the  American  District  Telegraph  Com- 
pany has  its  New  York  office,  makes  and  bolda  investments,  receirea  and 
diaburaes  its  income  from  its  investments  in  the  subsidiary  companiea 
doing  buainesR  within  this  State,  depositing  ita  income  here  and  pays  its 
obligations  from  such  deposits  in  the  form  of  dividends,  oflice  diatnirae- 
menta  and  incidental  purposes,  then  it  ia  doing  a  part  of  its  appropriate 
businesB  aa  an  investment  company  within  thia  State  and  la  employing 
Ita  capital  to  that  extent  at  least  within  the  meaning  of  aectiona  181  and 
182  of  the  Tax  Law. 

N.  W.  Canfield,  Assistant  Deputj  Tax  Commissioner,  sub- 
mitted an  inquiry  as  to  whether  the  American  District  Telegraj^ 
Ccanpany,  a  corporation  organized  under  the  laws  of  New  Jersey 
is  taxable  in  this  State. 

WooDBUBY,  Attom^-Gfflieral. —  I  have  been  examining  the 
question  submitted  by  you  in  your  letter  of  August  eighteenth,  in 
which  you  request  an  opinion  r^arding  the  taxability,  undw 
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eectioiu  181  and  182  of  die  Tax  Law,  of  the  American  Diatriot 
Telegraph  Cknnpany,  a  corporation  organized  under  the  laws  of 
the  State  of  New  Jersey. 

One  question  involved  is  —  Does  the  holding  of  stocks  of  other 
corporations  whose  physical  property  is  located  within  the  State 
of  New  York  constitute  doing  business  within  the  Stat©  of  New 
York!  From  my  examination  of  the  law,  it  seems  to  me  that 
the  holding  of  such  stock  represents  the  employment  of  capital 
within  this  State  but  does  not  constitute  in  and  of  itself  the  doing 
of  bnainees  within  the  State. 

The  most  difficult  qi^estion  ie  the  determination  upon  the  facts 
presented  hy  you  whether  the  American  District  Telegrajdi  Com- 
pany ifl  taxable  under  sections  181  and  182  of  the  Tax  Law. 

According  to  extracts  from  a  letter  received  from  the  tax  attor- 
ney for  the  American  District  Telegraph  Company,  that  company 
waa  organized  some  years  ago  under  the  laws  of  New  Jarsey  and  it 
haa  confined  its  operations  as  a  corporation  entirely  to  that  State. 
It  is  in  the  highest  sense  a  holding  company.  It  does  not  operate 
as  a  t^^raph  company  or  in  any  other  way  either  in  the  State  of 
New  Jersey  or  in  any  other  State.  It  has  the  control  of  approxi- 
mately sevens-nine  subsidiary  companies.  These  subsidiary 
companies  are  incorporated  under  the  laws  of  the  various  states 
and  are  the  operating  companies.  AH  tax  reports  for  oompaniea 
in  New  York  are  annually  filed  with  the  State  Tax  Department 
at  Albany. 

Mr.  William  L.  Jacoby  is  president  of  the  American  District 
Tel^raph  Company  and  of  all  or  nearly  all  of  the  seventy-nine 
subsidiary  companies.  Mr.  F.  J.  McLain  is  the  Secretary  or 
Assistant  Auditor  of  all  or  nearly  all  of  these  companies. 

The  New  Jersey  company  is  making  no  contracts  whatever  for 
any  of  the  service  performed  by  its  subsidiary  companies,  that  is, 
burglar  alarm,  fire  alarm,  night  wat«h,  sprinkler  supervisory  and 
kindred  servioee.  All  contracts  are  made  and  all  services  are  per- 
formed by  the  subsidiary  local  State  companies.  The  American 
District  Telegraph  Company  of  New  Jersey  has  no  property  in 
the  State  of  New  Yoric  and  it  is  claimed  that  it  is  doing  no  business 
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whatever  in  this  State  althougli  the  offices  of  Mr.  Jacoby  and  Mr. 
McLain  and  of  the  treasurer,  Mr.  Lewis  Dreedner  are  at  195 
Broadway,  New  York  city. 

It  is  claimed  that  at  one  time  the  New  Jersey  Companv 
endeavored  to  take  out  a  license  in  the  State  of  New  York  but  it 
was  refused  that  privilege  on  account  of  the  exact  similarity  of 
name  to  other  New  York  corporations.  It  never  pursued  the 
matter  further. 

The  Court  of  Appeals  seems  to  have  decided  this  queetion  under 
the  statute  of  1880,  chapter  542,  and  unless  the  amendments  of 
the  statute  since  that  time  would  authorize  a  different  expression 
of  opinion  from  that  court,  it  would  seem  that  the  company  is  not 
doing  business  within  this  State  within  the  meaning  of  the  Tax 
Law.  People  v.  American  Bell  Telephone  Company,  117  N.  Y. 
246,  In  that  case,  the  American  Eell  Telephone  Company  was  a 
Massachusetts  corporation  which  did  no  business  in  this  State 
except  by  leasing  and  licensing  the  use  of  its  telephones  by  con- 
tracts with  certain  corporations  in  this  State,  the  business  being 
conducted  by  ihe  local  companies,  althouj^  the  American  ISell 
Telephone  Company  was  largely  instrumental  in  procuring  the 
oiganization  of  the  local  companies  and  subscribed  largely  to  th^ 
capital  stock.  It  was  held  that  that  company  was  not  carrying  on 
business  in  the  State  within  the  meaning  of  the  Tax  Law  but  that 
the  business  was  carried  on  by  the  local  companies  in  their  own 
right  and  not  in  any  just  sense  as  agents  for  the  American  Bell 
Telephone  Company. 

The  converse  of  the  above  ease  seems  to  be  found  in  People  ex 
rel.  Edison  Electric  Li^t  Company  v.  Wemple,  63  Hun,  444. 
In  that  ease,  it  appeared  that  the  Edison  Cwnpany  was  a  New 
York  corporation.  Substantially  all  of  its  capital  stock  was 
invested  in  patent  rights  and  in  the  stock  of  various  State  and 
foreign  corporations  received  from  thera  in  return  for  the  right 
to  use  its  patents.  The  Electric  Light  Company  did  not  itself 
employ  these  patent  rights  in  the  furnishing  of  light  but  only 
sold  them  at  its  ofBce  in  the  State  of  New  York  and  whatever  use 
was  made  oi  them  was  by  its  licensees  nor  did  it  furnish  light  in 
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&ay  of  the  various  places  where  the  lioenBed  oorporaticms  did 
baaineBS.  It  was  held  that  all  the  capital  stock  of  the  corporation 
was  eanplo^yed  within  this  State.  The  court  followed  the  decision 
in  the  Americau  Bell  Telephone  Company  by  holding  that  the 
investment  of  ita  capital  stock  in  the  secuiitiee  of  other  companies 
was  not  employing  it  in  the  businees  of  those  companies  and  that 
since  all  of  its  business  dealings  were  carried  on  in  the  State  of 
New  York  by  the  sale  of  its  patent  rights  to  these  other  com- 
paniee,  all  of  its  capital  stock  was  subject  to  tax  in  the  State  of 
New  York;  that  the  tax  was  upon  the  franchise  or  business  and 
that  the  maimei  of  investment  did  not  relieve  the  corporation 
from  the  tax. 

The  Court  of  Appeals  modified  the  determination  of  the  general 
term  in  the  above  case  148  N.  Y.  C&O,  by  reversing  it  so  far  as  it 
included  for  the  purposes  of  taxation  the  stocks  held  by  the  relator 
in  foreign  corporations  holding  that  only  so  much  of  its  capital 
as  was  invested  in  stocks  in  corporations  organized  and  existing 
in  this  State  was  its  capital  employed  within  this  State.  It  was 
held  Uiat  so  much  of  the  relator's  capital  as  was  invested  in  com- 
panies outside  of  the  State  was  not  employed  witiiin  this  Stat& 
(t  was  held  to  have  been  invested  outside  of  the  State  and  tiiat  its 
property  in  thoiJe  corporations  represented  by  ita  shares  of  stock 
was  ontside  of  this  State  and  was  in  no  sense  employed  here.' 
That  those  stocks  had  no  situs  here  and  were  not  taxable  here 
under  any  system  of  taxation  which  had  ever  existed  in  this  Stata 

The  mle  laid  down  was  that  capital  is  employed  where  it  is 
kept  and  used  for  the  purposes  of  the  corporation  and  within  that 
rule  it  was  further  determined  in  that  case  that  there  was  a  dis- 
tinction between  the  stocks  held  by  it  in  foreign  corporations  and 
the  bonds  of  such  foreign  corporations  which  were  issued  to  it  in 
piiyment  for  patent  rights  granted.  It  was  held  that  so  much  of 
the  capita]  as  wns  invested  in  such  bonds  was  taxable  here  on  the 
ground  that  the  bcmds  have  their  sitos  at  the  domicile  of  the 
owner.  The  bonds  took  the  place  of  the  patent  rights  granted  for 
their  purchase.  The  court  said  they  were  kept  and  held  here  to 
earn  revenue  for  the  relator  and  they  were  in  a  proper  sense 
employed  here  for  that  purpose. 
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In  the  case  of  People  ex  rel.  Fabrik  v.  Roberts,  152  N.  Y.  59, 
the  Court  of  Appeals  held  that  a  foreign  corporation  is  deemed 
to  be  engaged  in  business  in  this  State  within  liie  meaning  of  the 
Tax  Law  of  1880,  chapter  542,  when  it  becomes  a  special  partner 
within  a  limited  partnership  within  the  State  which  is  the  sole 
agent  for  the  sale  of  its  products  in  this  country  and  hrfd  tliat 
it  was  liable  to  taxation  on  the  amount  of  capital  which  it  con- 
tributed to  the  partnership  as  ca])it8l  stock  employed  in  this  State, 

Judge  O'Brien  dissented  on  the  ground  that  the  case  could  not 
bo  diatinguiehed  from  the  American  Bell  Telephone  Company 
case.  The  majority  opinion  does  not  pretend  to  overrule  the 
deciaion  in  that  case  and  it  seems  to  me  the  ease  can  be  distin- 
guished upon  the  theory  that  as  a  partner  even  with  limited 
liability  and  limited  powers,  the  foreign  corporation  was,  in  a 
very  definite  sense,  engaged  in  the  business  whereas  as  a  stock- 
holder it  was  simply  an  investor.  The  court  said  that  as  a  special 
partner  it  was  u  member  of  the  agency  selected  to  sell  its  products. 
"  While  as  a  special  partner,  it  may  be  under  limitations  and 
restrictions  with  ret^pect  to  partnership  powers  yet  the  relator  is 
present  here  as  a  member  of  the  partnership,  *  *  *  in  that 
guise,  it  is  employing  some  portion  of  its  capital  and  the  quentioii 
in  reality  becomes  one  of  the  nature  of  the  agency  availed  of  by  the 
relator  for  the  purpose  of  carrying  on  its  busineee  of  marketing 
its  manufactured  products  within  this  State.  It  has  in  effect  by 
this  method  of  limited  partnership  established  a  place  within  this 
State  for  the  doing  of  a  part  of  its  business  and  thou^  I  come 
to  the  conclusion  with  some  hesitation,  I  &ink  that  it  may  be 
regarded  as  coming  within  the  operation  of  the  statute." 

It  is  apparent  that  the  Court  of  Appeals  reached  its  deciaion  in 
that  case  with  hesitation  but  upon  the  grounds  stated  is  distin- 
guishable from  the  American  Bell  Telephone  Company  case  which 
would  seem  to  be  the  law  in  the  case  submitted  here  unleee  the 
amendment  of  the  statute  has  created  a  different  status. 

In  Powell's  Taxation  of  Corporations,  pages  256  and  267,  the 
author  expresses  the  opinion  that  the  American  Bell  Telephone 
Company  case  has  been  overruled  by  the  amendment  of  1906 
upon  the  theory  that  the  present  statute,  in  both  sections  181  and 


D.qit.zeaOvGoOt^lc 


CossTBUOTioB  OF  Tax  Law,  SkOtioms  181,  182       419 

182,  expressly  declares  that  "  For  the  purpoaee  of  taxation  the 
capital  of  a  corporaticm  invested  in  the  stock  of  another  corporation 
shall  be  deemed  to  be  aaseta  located  where  the  [^jsical  property 
represented  by  such  stock  is  located." 

I  am  not  sure  that  that  was  the  intent  of  tlte  statute.  We  arc 
ooQsidering  Hie  question  whether  a  foreign  corporation  is  doing 
bosinesB  in  this  State  at  all  and  from  the  nature  of  its  connectiou, 
the  amendment  of  1906  may  have  been  intended  to  relate  only  to 
tlie  previous  sentence  in  sections  181  and  182  for  the  purpose  of 
aUocatiug  the  assets  oi  a  corporation  which  was,  in  fact,  doing 
business  in  this  State,  in  order  to  determine  the  measure  of  the 
amount  of  its  capital  stock  employed  in  this  State. 

If  it  were  intended  to  apply  to  a  holding  company  for  the  pur- 
pose of  declaring  that  its  capital  stock  should  be  deemed  to  be 
employed  where  the  physical  property  represented  by  its  stock 
inveetm^ite  is  located,  more  appropriate  language  would  have 
been  used,  it  seems  to  me.  In  the  previous  sentence,  the  statute 
declares  that  "  The  measure  of  the  amount  of  capital  stock 
employed  in  this  State  shall  be  such  a  portion  of  the  issued  capital 
stock  as  the  gross  aeseta  ranployed  in  any  bu.«inosa  within  this 
State  bear  to  the  gross  assets  wherever  employed  in  business." 
The  next  sentence  which  is  the  amendment  in  quei^tion  states  that 
the  capital  of  a  corporation  invested  in  the  stock  of  anotiier  cor- 
poration shall  be  deemed  to  be  assets  located  where  the  physical 
property  represented  by  such  stock  is  located.  Being  used  in 
oonnecti(Hi  with  the  previous  sentence,  it  seems  to  me  that  the 
intent  was  to  limit  its  application  to  that  and  not  for  the  purpose 
of  taxing  every  foreign  corporation  that  may  hold  stock  in  corpora- 
tions doing  business  in  this  State  irrespective  of  whether  such 
foreign  corporation  was  or  was  not  actually  doing  business  itself 
within  this  State.  If  a  foreign  corporation  is  actually  licenced 
within  this  State  and  is  doing  business  within  this  State,  it  seems 
to  me  that  the  amendment  of  1906  would  become  applicable  but 
in  the  absence  of  a  license  to  do  bnsiness  in  this  State  or  in  the 
absence  of  any  actual  business  done  within  the  State,  it  seems  to 
me  it  has  no  application. 

The  only  ijnestion  left  is  the  determination  whether  the 
American  Pistriet  Telegraph  Company  is  actnnlly  doing  business 
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within  thia  State  by  reason  of  the  fact  that  its  preeident,  aeeretaiy 
and  treasurer  have  offices  in  New  York  cil^  or  by  reason  of  any 
otbeo-  facts  not  shown  in  the  letter  from  tJiat  company.  It  se^ns 
to  me  that  the  location  of  its  offices  in  this  State  is  indicatiTe  of 
the  doing  of  business  within  the  State.  The  Court  of  Appeals 
has  held  recently,  in  Pomeroy  v.  Hocking  Valley  Ry.  Co.,  118 
N.  E.  Rep.  504,  ttat  a  foreign  corporation,  whidi  had  never 
obtained  permission  to  do  business  in  the  State  and  had  its  prop- 
erty and  principal  office  entirely  outside  the  State,  maintaining 
no  businees  agents  within  the  State,  but  holding  meetings  of  its 
board  of  directors  therein,  and  there  keeping  the  office  of  its  seo- 
retary  who  conducted  correspondence  and  transfers  of  stock  in 
such  office,  that  it  was  doing  business  within  the  State  so  that  its 
eecxettxy  could  be  served  here  in  a  civil  action. 

It  is  entirely  likely  that  the  holding  company  in  the  question 
submitted  is  doing  business  in  a  substantially  similar  maimer. 
The  question  must  be  decided  upon  the  particular  facts  in  each 
case.  But  the  leasoning  of  the  Court  of  Appeals  in  the  Pomeroy 
case,  jusf  cit«d,  seema  to  bo  equally  applicable  here.  The  court 
said  at  page  500  :  "  The  defendant  comes  within  the  applioaticw 
of  these  considerations.  It  must  be  assumed  that  when  its  board 
of  directors  and  executive  ccanmittee  were  meeting  in  the  state  of 
New  York  they  were  there  exercising  supervision  over  its  manage- 
ment and  business  and  providing  for  the  successful  tranaaotioD 
of  the  latter;  that  when  the  secretary  permanently  resided  and 
had  his  office  in  that  city  it  was  tat  the  purpose  of  dischai^ing 
duties  which  were  incidental  and  neoeesary  to  tite  transaotion  of 
its  business;  that  when  the  treasurer  there  paid  obligations  and 
dividends  of  the  company  he  obviously  did  so  for  the  purpose  of 
enabling  the  corporation  to  maintain  its  existence  and  carry  on 
the  business  for  which  it  was  organized. 

All  of  these  duties  were  being  dischaiged  in  order  that  the 
corporation  might  own  and  operate  its  railroad  and  secure  and 
transact  its  r^ular  business,  and  through  tbese  boards,  c<Hnmit- 
tees,  and  officials  the  corporation  was  transacting  btieiness  at  the 
place  where  they  had  their  offices,  held  their  meetings,  and  dia- 
chai;ged  thrir  duties." 
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It  thns  aeems  to  me  that  the  American  District  Telegraph  Com- 
pany IB  doing  busineeft  in  this  State  and  if  it  is  doing  bnsineBS  in 
thiB  State,  it  aeems  to  me  that  tlie  amffiidment  of  1006  applies 
as  to  the  meaaure  of  that  busineae. 

This  may  be  too  atriot  a  construction  of  the  statute  and  it  ma; 
be  wise  to  endeavor  to  give  it  a  broader  application  in  view  of  the 
facts  expressed  with  reference  to  it  by  Powell  on  Taxation  of 
Corporations. 

lu  the  case  of  People  ex  rel.  Chicago  Junction  Railroad  Com- 
pany T.  Eobertd,  154  N.  T.  1,  it  was  clamied  that  that  company, 
organized  for  the  purpose  of  investing  its  oapital  in  the  purchase 
of  stocks  and  bonds  in  the  Union  Stock  Yard  and  Transit  Com- 
pany, an  Illinois  corporation,  with  its  whole  capital  invested  in 
the  stocks  and  bonds  of  that  corporation,  was  not  doing  business 
in  this  State.  The  court,  said  at  page  5 :  "It  may  be  conceded 
that  the  relator  in  keeping  an  office  in  the  City  of  New  York 
where  it  received  and  disbursed  its  income  derived  from  its  invest- 
ment in  the  Illinois  corporation  depositing  it  in  bank  and  draw- 
ing upon  the  deposit  for  the  paymCTt  of  obligations,  dividends  to 
shareholders  and  disbursements  in  maintaining  its  office  was  doing 
part  of  its  appropriate  function  as  an  investinont  company  and 
that  this  wap  '  doing  business  within  the  State '  which  satisfied 
that  condition  of  the  statute." 

The  relator  in  that  case  was  a  foreign  corporation  and  there- 
fore was  held  not  employing  its  capital  here  evea  though  it  were 
doing  bnsineBS  within  the  State.  The  distinction  is  carefully 
drawn  between  doing  business  and  employing  capital.  In  order 
that  the  tax  may  stand,  it  is  necessary  to  show  both  the  doing  of 
business  and  the  employmemt  of  capital.  In  a  case  where  a  real 
estnte  corporation  was  organized  for  the  purpose  of  merely  holding 
real  estate  as  a  speculation,  the  Court  of  Appeals  said  in  People 
ex  rel.  Vandervoort  v.  Glynn,  194  N.  Y.  387,  390:  "  the  capital 
stock  of  the  relator  is  employed  rather  than  invested.  It  is  being 
used  for  the  precise  purpose  specified  in  the  certificate  of  incor- 
poration. The  capital  stock  has  been  applied  to  the  very  use  con- 
templated by  the  incorporators  as  the  object  of  the  incorpcn-ation. 
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If  this  is  not  the  empIojioEnt  of  tbe  oapital  stock,  then  it  is 
imposflible  to  conceive  how  the  capital  atock  of  bu<^  a  corporatiim 
can  ever  be  regarded  as  being  employed  at  alL" 

If,  as  a  matter  of  fact,  the  American  District  Tel^raph  Com- 
pany, at  its  office  in  tlie  city  of  Netw  York.,  makes  and  holds  its 
investments  for  the  purposes  for  which  it  was  organized,  receiree 
and  disburses  at  such  office  its  income  derived  from  its  invest- 
mentiS  in  subsidiary  conLpanies  doing  business  witJiiii  this  State, 
depositing  its  income  iu  banks  here  and  drawing  upon  the  deposits 
for  the  payment  of  its  obligations  in  the  way  of  dividends  to  its 
shareholders,  disbursoneBts  in  maintaining  its  office,  and  trans- 
acting other  business  for  which  it  was  organized  or  reasonably 
incident  thereto,  it  is  doing  a  part  of  its  appropriate  business  as 
an  investment  company  within  diis  State  within  the  cases  of 
Pomeroy  v.  Railway  Co.,  113  N.  E.  Rep.  504,  and  People  v. 
Roberts,  154  N.  Y.  1,  and  is  employing  its  capital  to  that  extent 
at  least  within  this  State,  within  the  case  of  People  v.  Glynn,  194 
N,  y.  387,  and  also  the  precise  terms  of  sections  181  and  182  of 
the  Tiui  Law. 


In  the  Matter  of  Construing  the  Tax  Law,  Section  36-a  as  to  the 
Proper  Application  of  a  Corporation  Owning  Real  Property  in 
More  Than  One  Diafrict  in  a  County  to  Have  Their  Assess- 
ment Reviewed 

(Opinion  dated  Sept^ber  16,  IfllS) 

Such  corpoiatloii  need  not  proteit  on  tbe  regnlat  grisratice  day  Init  maj  be 
heard  on  a  anbaequeat  date  not  later  than  Augnit  thirty-flrst. 

Section  36-a  hae  no  provision  Axing  the  time  for  making  an  appliea- 
tion  for  review  in  the  caae  of  a  corporation  owning  reiU  property  In 
mora  than  one  tax  district  in  a  count;  and  it  clearly  has  the  right  to 
have  a  date  fixed  for  the  iiearing  at  an;  time  up  t«  and  including  the 
thirtf-flrst  dnv  of  August.  Tax  atatutea  are  to  be  considered  moat  favor- 
ably to  the  taxpayers  and  tlie  petitioner  should  have  been  permitted  to 
make  its  application  even  subsequent  to  the  regular  grievance  daj.  The 
date  between  the  grievance  day  and  Beptember  fifteenth  it  intended  In  he 
devoted  to  the  correction  of  the  roll.  In  this  <-Aae  the  asaesaors  should 
make  the  necessary  corrections  and  review  the  roll. 
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K<m.  Walter  H.  £napp,  State  Tax  Commissioner,  submitted 
an  inquiry  under  date  of  September  thirteenth  as  to  the  proper 
interpretation  of  section  36-a  of  the  Tax  Law. 

Wooi>BuBY,  Attorney-General. —  This  new  section  is  simply  an 
embodiment  of  a  portion  of  old  section  36  which  has  been  the  law 
of  the  State  for  some  tima  I  fail  to  find,  however,  that  the  que»- 
tion  which  you  raise  has  ever  been  directly  passed  upon  by  the 
courts.  I  have  found  two  decisions,  however,  which  lead  me  to 
the  ccwclusion  that  the  application  of  a  corporation  having  real 
property  in  more  than  one  tax  district  in  a  county  to  review  their 
assessment  need  not  appear  or  file  protest  on  the  regular  grievance 
(lay  but  may  subseqiipntly  make  an  application  provided  it  will 
permit  the  fixinj:  of  ji  il.ito  not  later  than  ihe  thirty-first  day  of 
August  for  such  a  hoaiitj^. 

I  wish  to  refer  you  to  the  case  of  Matter  of  Cathedral  of  the 
Incarnation,  111  App.  Div.  543,  and  People  v.  Supervisors  of 
Westchester,  l.**  liarb.  607,  014.  In  the  former  case,  the  court 
held  it  improper  for  the  board  of  assessors  to  decline  to  hear  the 
letitioner's  protest  on  the  ground  of  its  being  too  late  where  the 
petitioner  appeared  on  the  day  following  the  grievance  day.  It 
is  true  that  the  facts  in  that  case  were  more  in  favor  of  the  peti- 
tioner than  those  which  you  allege  in  view  of  the  fact  that  the 
notice  published  by  the  assessors  fixed  the  grievance  day  as  "  the 
first  day  "  for  the  preeentation  of  protests  and  thus  lulled  the  peti- 
tioner to  sleep,  but  the  court  seems  to  clearly  take  the  position  in 
its  opinion  that  the  statute  does  not  in  terms  prevent  tiie  assessors 
from  entertaining  a  protest  after  the  grievance  day.  Under  sec- 
tions 36,  37  and  39  of  the  Tax  Law,  the  assessors  have  the  time 
intervening  between  the  third  Tuesday  of  August  and  the  fifteenth 
day  of  September,  to  revise  and  finally  to  complete  their  rolls. 
Section  290  of  the  Tax  Law  does  not  prescribe  that  the  application 
itiust  be  made  on  the  first  day  named  in  the  notice  or  on  the  third 
Tuesday  of  August  or  on  any  specified  day.  It  reads:  "Such 
petition  must  show  that  application  has  been  made  in  due  time  to 
the  proper  ofiicers  to  cori-ecC  such  assessment."  As  the  court  said 
in  Matter  of  Cathedral :  "  It  cannot  be  presumed  that  an  applioa- 
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tion  made  on  August  Idth  (the  day  after  grievance  daj)  was  not 
made  in  due  time  so  far  as  the  opportunity  for  hearing  and  cor- 
rection is  concerned.  tit-cCion  35  (now  section  36)  which  author^ 
izee  adjoummenta  from  time  to  time  is  almost  conclusive  upon 
this  point  By  the  statute,  the  third  Tuesday  of  August  is  simply 
itinde  the  day  when  the  aseessore  will  meet '  to  review  their  assees- 
mcut.'  There  ia  no  provision  of  the  law  that  complaints  most  be 
made  upon  that  day  or  be  forever  barred  while  Section  36  (now 
Section  37)  prescribes  that  the  asseeeors  shall  meet  at  that  time 
and  at  the  place  specified  in  the  notice  of  completion  of  the 
assessment  roll  to  hear  and  determins  all  complaints  and  for  that 
purpose  may  ailjoura  from  time  to  tima" 

And  the  court  further  says  at  page  547 :  "  Aside  from  the  pro- 
vision of  the  statute  relative  to  adjournments,  there  is  authority 
for  holding  that  the  assessors  st  that  time  upon  application  would 
have  had  jurisdiction  to  correct  the  assessment  in  the  absence  of 
a  statutory  prohibition  to  the  contrary,"  Citing  People  v.  Super- 
visors of  Westchester,  15  Barb.  607,  614. 

If  the  court  was  moved  to  favor  the  petiticsier  in  that  case  and 
if  that  be  the  law  in  such  a  case,  it  se^ns  even  clearer  in  the  case 
which  you  state  that  the  application  should  have  been  entertained. 
There  is  no  provision  in  section  36-a  fixing  the  time  for  making 
such  an  application  and  the  statute  clearly  gives  the  right  to  have 
a  date  fixed  for  the  bearing  subsequent  to  the  regular  grievance 
day  and  not  later  than  the  thirty-first  day  of  August  The  courts 
have  usually  construed  taxing  statutes  most  favorably  to  the  tax- 
payer and  in  the  light  of  the  decisions  which  I  have  called  to  your 
attention,  I  see  no  reason  why  the  petitioner  should  not  have  been 
permitted  to  make  its  application  even  though  subsequent  to  the 
regular  grievance  day.  The  fact  that  the  assessors  have  finished 
and  verified  their  roll  prior  to  the  af^Iication,  was  no  ground  for 
refusing  to  entertain  it.  Section  38  does  not  prescribe  any  speci- 
fied day  upon  which  to  verify  the  roll  and  the  statute  seems  to 
presume  that  the  time  between  the  grievance  day  and  the  fifteenth 
day  of  September  shall  be  devoted  to  the  correction  of  the  roll. 
If  it  is  verified  prior  to  the  first  of  September,  at  least,  I  see  no 
reason  why  that  should  proclude  the  assessors  frmn  making  necea- 
sary  correr-tiona  and  rrverifying  the  roll. 
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In  the  Matter  of  Construing  the  Tax  Law,  Section  260,  as  Added 
by  Chapter  335  of  the  Laws  of  1916 

(OpinloD  dtlt«d  S«ptemb«r  18,  1916) 

ThA  ptoTisloBg  of  section  a6o  of  the  T«z  Law  do  not  apply  retroactively,  liow- 
ever,  tlie  Coart  of  Appeals  would  be  apt  to  be  reiy  lllMial  in  Tiew  of 
tUa  piorisioii. 

Section  2S0  of  the  Tax  Law  prDvidea  lor  the  flling  of  a  sUtement  by 
a  mortgagor  or  mortgagee  or  owoer  of  any  bonds  to  be  lecnred  by  a 
mortgage  covering  property  within  and  without  the  State  with  the  record- 
ing ofBcer  where  such  mortgage  was  flrit  recorded  and  upon  the  payment 
of  a  tax  upon  the  property  without  the  State  covered  by  such  mortgage, 
the  entira  mortgage  to  be  taxed  shall  be  exempt  for  all  other  purpotes. 
Section  260  coiitaing  a  further  provision  that  tlie  entire  tax  may  be  paid 
in  full  waiving  a  determination  aa  to  the  amount  represented  by  prop- 
er^ within  the  State.  Many  corporations  have  made  such  waivers  and 
the  question  is  now  raised  aa  to  the  effect  of  the  paymeut  of  this  tax 
prior  to  the  amendment  of  this  year.  In  a  doctrine  in  the  case  of  People 
ex  re!.  American  &  Foreign  Marine  Insurance  Company  *.  Sohmer,  163 
App.  Di*.  7T8,  may  be  gathered  some  idea  of  the  length  to  which  the 
court  wilt  go  in  order  to  effect  equality  in  the  application  of  Uie 
amendment. 

Hon.  Walter  H.  Knapp,  State  Tax  CommisBioner,  submitted 
an  inquity  as  to  ^e  conBtruction  to  be  placed  upon  a  new  section 
280  of  the  Tax  Law  as  added  by  chapter  335  of  the  Laws  of  1916. 

WoooBtTBT,  Attorney-General. —  New  section  260  of  Uie  Tax 
Law  in  part  provides  for  the  filing  of  a  statement  by  the  mortr 
gagor  or  mortgagee  or  owner  of  any  bonds  secured  by  a  mortgage 
covering  property  within  and  without  the  State  with  the  recording 
officer  where  such  mortgage  was  first  recorded  and  upon  the  pay- 
ment of  a  tax  upon  the  property  without  the  State  covered  by  such 
mortgage,  the  entire  mortgage  to  be  tax  exempt  for  all  other 
purposes. 

Section  260  further  provides  that  upon  the  recording  of  any 
Buch  mortgage,  the  mortgagor  ot  mortgagee  may  pay  the  tax  in 
full  waiving  a  determination  aa  to  the  amount  represented  by 
property  within  the  State  and  thereafter  the  whole  amount  of 


D.qit.zeaOvGoOt^lc 


State  Dbpartment  Repobts 


Attorney-Oeneral 


euch  mortgage  or  advanoemeut  thereon  shall  be  exempt  from  taxa- 
tion. 

It  seems  from  your  letter  that  many  corporations  have  made 
such  waivers  and  paid  the  entire  tax  in  the  belief  that  the  bonds 
secured  by  the  mortgages  would  be  exempted  thereby  from  taxa- 
tion and  the  question  is  as  to  the  effect  of  the  payment  of  this 
tax  prior  to  the  amendment  of  this  year. 

A  strict  construction  of  the  amendment  made  by  chapter  335 
of  the  Laws  of  1916  would  lead  me  to  the  conclusion  that  there  is 
no  authority  for  the  application  of  the  amendment  retroactively. 
The  exemption  granted  thereby  is  given  no  retroactive  effect  by  the 
language  used  and  since  "  the  exemption  must  be  r^arded  as  a 
privilege,  the  right  to  it  will  not  be  presumed  but  must  be  found 
to  fall  fairly  within  the  language  of  the  statute  and  the  language 
of  the  statute  will  not  be  extended  by  any  doubtful  interprotaticm 
to  cover  a  rig^t  of  exemption  "  aa  I  stated  to  you  in  my  opinion 
of  October  13,  1915. 

I  am  reluctant,  however,  to  give  the  language  of  the  section  this 
strict  construction  since  it  seems  to  be  repugnant  to  justice  and 
equality  and  I  am  inclined  to  feel  that  the  courts  would  t>e  apt 
to  take  the  same  view  that  was  taken  by  than  in  tlie  case  of  People 
ex  rel.  American  &  Foreign  Marine  Inaiuance  Oranpany  v. 
Sohmer,  163  App.  Div.  778,  which  was  affirmed  by  the  Court  of 
Appeals  without  opinion. 

The  court  in  that  case  permitted  an  insurance  company  holding 
state  bonds  to  have  the  benefit  of  a  deduction  from  the  amount  of 
their  tax  provided  for  in  an  amendment  of  the  statute  although 
it  had  paid  its  tax  before  the  date  of  the  amendment  While  the 
fiicts  are  not  precisely  the  same,  the  court's  determination  was 
somewhat  influenced  by  a  desire  to  work  out  an  equality  saying: 
■  The  Comptroller  should  have  acted  upon  this  principle  for  no 
iriinon  of  construction  requires  a  statute  to  be  so  read  as  to  woA 
out  inequality  or  injustice."  If  your  department  desires  to  save 
the  enormous  amount  of  labor  in  your  mortgage  tax  bureau  which 
would  be  involved  in  a  proceeding  for  reimbursement  and  then 
filing  a  new  stateniciit  under  the  last  paragraph  of  Section  260, 
it  may  be  that  you  would  be  justified  in  accepting  the  reasoning 
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of  the  «mrt  in  He  case  to  which  I  have  referred  you.  I  do  not 
thint  it  ia  precisely  in  point  but  it  is  some  indication  of  the  lengths 
to  which  the  court  will  go  in  order  to  effect  equality  in  the  appli- 
ciLtion  of  the  amendment. 


In  the  Matter  of  Construing  the  Election  Law,  Sections  331 
and  339,  as  to  the  Form  of  Ballot  to  Be  XTsed  in  Voting  upon 
a  Proposition  to  Change  the  Site  of  a  County  Jail 
{Opinion  dated  Scptembm  21,  1916) 

A  propoBltion  to  change  the  Jail  lit*  li  necuuiily  a  cooaty  piopofltlon  and 
not  a  town  ptopoaitlon. 

Ab  a  matter  in  which  the  whole  county  ii  iaterested  and  It  being, 
therefore,  a  county  question,  the  jail  site  proposition  must  Im  submitted  to 
the  voter*  upon  the  same  ballot  which  contains  the  constitutional  amend- 
menta  and  other  queetloos  submitted. 

The  OommiasionerB  of  Election  at  Cortland,  N.  Y.,  submitted 
an  inquiry  as  to  whether  a  proposition  to  change  the  site  of  the 
county  jail  could  be' placed  on  the  same  ballot  with  the  constitu- 
tional amendments  and  propoeitions. 

WooDBuEy,  Attorney-General. —  Section  331  of  the  Election 
Law  directs  that  "  there  shall  be  five  kinds  of  ballots  called  respec- 
tively ballots  ioT  presidential  electors,  ballots  for  general  officeT.s. 
ballots  upon  constitutional  amendments  and  questions  submitted, 
ballots  upon  town  propositions  and  ballots  upon  town  appropri- 
ations, which  shall  be  used  for  the  purposes  which  their  names 
aCTerally  indicate,  and  not  otherwise," 

Therefore  we  must  conclude  that  the  proposition  to  change  the 
site  of  the  county  jail  must  be  placed  upon  one  of  the  five  ballots 
above  enumerated. 

Under  section  332  of  the  Election  Law,  subdivision  5,  clause  4, 
we  find  a  specific  direction  that  "  all  ballots  for  the  submitision  of 
town  propositions  for  raising  or  appropriating  money  for  town 
purposes,  or  for  incurring  a  town  liability  to  be  voted  at  any  town 
meeting  in  any  town,  shall  be  separate  from  all  other  ballots  for 
the  submission  of  otiier  proixisitions  or  questions  to  the  electors  of 
such  town,  to  be  voted  at  the  same  town  meeting  or  election." 
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The  proposition  which  jou  are  to  aubmit  at  the  coming  election 
is  not  a  town  jwopoeition  or  one  for  the  appropriation  of  money 
for  town  purpoees,  but  cm  the  contrary  is  a  coimty  proposition  to  be 
submitted  to  and  voted  upon  by  the  electors  of  the  whole  county. 
Therefore  it  beccxnes  erident  that  from  the  five  separate  ballots 
above  enumerated  the  question  of  changing  the  site  of  the  county 
jail  must  be  submitted  to  the  voters  upon  the  ballot  which  con- 
tains the  oonstitutiona]  amendments  and  other  questions  sub- 
mitted. 

This  question  was  adjudicated  at  a  Special  Term  of  the  Supreme 
Court  in  Matter  of  the  Application  of  Arnold  for  a  Special  Town 
Meeting  in  t^ie  Town  of  Plattsburg,  wherein  Justice  Dunwell  ren- 
dered an  opinion  in  which  the  court  stated  that  it  was  proper  and 
legal  to  place  the  questions  relating  to  local  option  on  the  same  bal- 
lot with  the  proposed  constitutional  amendments  "  as  the  Election 
Law  expressly  provides  that  all  such  questions  shall  be  submitted 
upon  the  same  ballot."    32  Misc.  Rop.  439. 

The  proposition  to  change  the  site  of  the  county  jail  of  Cortland 
county  should  be  placed  upon  the  same  ballot  with  the  constitu- 
tional amendments  and  propositions  to  he  submitted  to  the  votCTS 
of  the  State  at  large,  giving  it  on  said  ballot  its  proper  number. 


In  the  Matter  of  Construing  the  Cocntt  Law,  Skctioh  23, 
Relative  to  the  Pay  of  Supervisors  for  Copying  cm  a  Copy  of 
the  Assessment-Roll  Each  Kxtension  of  a  Tax  as  Made  on  the 
Original  Tax-Roll 

(Opinion  dated  September  £8,  1916) 

The  mperrlMn  of  a  town  to  be  allowed  one-balf  the  compeiuatioB  antboriied 
for  makliig  a  copy  of  tlie  aMeaament-ioll  on  tax-roU. 

The  BuperrleorB  of  the  connt;  of  Suffolk  made  copleaof  tlie  aaaeaainent- 
roll,  each  for  his  town,  for  which  they  have  been  paid  at  the  full  raiF!< 
and  afterward  copied  the  extensions  appearing  upon  the  original  tax-roll, 
upon  the  Gopj  of  the  assesament-roU  aa  made  by  them.  Held,  Uutt  under 
Beetion  00  of  the  Tax  Law,  the  board  of  ■nperrlsors  have  authority  to 
have  a  eopy  of  the  tax-roll  prepared  for  delivery  to  the  collector  of  taxes, 
if  tlie  Hupervieora  do  not  use  the  oripnal  tax-roll  for  delivery  to  the 
eolleetor. 
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George  M.  Gktodale,  Clerk  of  the  Board  of  Superviflore  of 
Nassau  county,  under  date  of  Septonber  25,  1916,  submitted  an 
inquiry  as  to  whether  supervisors  are  entitled  to  on^half  cent  for 
copying  on  a  copy  of  the  aaaeesment-roll  sooh  extenuoo  of  a  tax 
as  made  on  the  original  tax-rolL 

WooDBCBT,  Attorney-General. —  The  determination  o£  this 
question  involTee  the  interpretation  ot  a  portion  of  section  23  of 
the  County  Law. 

"  §  23.  *  *  *  The  board  of  supervisors  of  any  county, 
except  Saratoga  and  Sutfolk  counties,  may  also  allow  to  each 
member  of  the  board  for  bis  services  in  making  a  copy  of  the 
Bssessment-roU,  three  cents  for  each  writteu  line  for  the  first  one 
hiuidred  lines,  two  cents  per  line  for  the  second  hundred  written 
lines,  and  one  cent  per  line  for  all  written  lines  in  excess  of  two 
hundred,  and  one  cent  for  each  tax  actually  extended  by  him  on 
the  tax-roll,  and,  if  there  be  more  than  one  item  of  tax  on  a  lino 
of  the  tax-roll,  one  cent  for  computing  and  extending  the  total  of 
such  items.  The  board  of  supervisors  of  any  county  may  also  allow 
to  each  member  of  the  board  for  his  services  in  mahing  a  copy  of 
Ihe  tax-roll  for  delivery  to  the  collector  compensation  at  the  rate 
'>f  cme-half  the  compnisafion  auihorized  for  making  a  copy  of  the 
aasesKineni-roll  and  tax-rolla.    *    *    *." 

You  state  that  the  aupervisors  made  a  copy  of  the  assessment- 
roll,  for  which  they  have  been  paid  at  the  full  rates  provided 
above  for  copying  lines  of  the  aasesBniBnt-roll.  They  afterward 
copied  the  ext^isicna  appearing  upon  the  original  tax-roll,  upon 
the  copy  of  the  assessment-roll  they  had  made.  For  the  latter 
work  they  claim  they  have  not  been  paid,  and  ask  compensation 
for  such  service  at  half  the  rate  allowed  for  their  work  in  extend- 
ing the  taxes  on  the  original  roll.  I  am  of  the  opinion  that  they 
are  not  entitled  to  be  paid  for  copying  the  extenaions  on  this  rolL 

Section  58  of  tiie  Tax  Law  directs  that  a  copy  of  the  tax-roll 
shall  be  delivered  to  Uie  town  clerk.  This  is  ])resumably  the  rea- 
son for  authorizing  the  making  of  a  copy  <rf  the  assessment^ndl, 
■So  that  when  the  extensions  of  taxes  on  the  original  tax-roll  are 
placed  upon  the  copy  of  the  assessment-roll  so  made,  that  copy 
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Ijwomea  a  copy  of  the  tax-roll  for  filing  in  the  town  clerk's  offica 
I'or  making  the  copy  of  the  aasessment-roll  the  supervisors  may  be 
allowed  compensatiou  at  three  cents  for  each  written  line  for  the 
lirat  one  hundred  lines,  two  cents  per  line  for  the  second  hundred 
lilies,  one  cent  per  line  for  all  linea  in  excess  of  two  hundral; 
and  for  extending  tho  taxes  on  the  original  tax-roll  th^  anr 
allowed  one  cent  for  each  tax  actually  extended  and  one  cent  for 
extending  a  total  if  there  is  more  than  one  item  of  tax.  But  no 
compensation  seema  to  be  allowed  for  copying  the  extensions  upon 
this  particular  copy  of  the  assessment^roll.  No  doubt  compmsa- 
tion  for  such  service,  since  it  is  merely  copying  work,  was  deemed 
to  be  included  in  the  allowance  for  copying  the  lines  of  the  asaees- 
ment-roil. 

Section  50  of  the  Tax  Law  authorizes  the  board  of  supervisors 
to  have  a  copy  of  the  tax-roll  prepared  for  delivery  to  the  collector 
of  taxes  if  the  supervisors  do  not  use  the  original  tax-roll  for 
delivery  to  the  collrctor.  It  is,  I  believe,  for  service  in  making 
this  particular  copy  of  the  tax-roll  that  half  rates  are  permitted 
by  section  2?>  of  the  County  Law  hereinbefore  quoted  and  here- 
repeated  :  "  The  Itoard  of  supervisors  of  any  county  may  also 
allow  to  each  member  of  the  board  for  his  services  in  making  a 
copy  of  the  tnx-ro'i  for  delivery  to  the  collector  compensation  at 
the  rate  of  one-half  the  compensation  authorized  for  making  a  co[^ 
of  the  assessment  anil  tax-rolls." 

That  the  Nassau  county  officials  inadvertently  delivered  to  the 
collector  the  copy  of  the  tax-roll  which  should  have  been  sent  to 
the  town  clerk,  does  not  perforce  its  having  been  delivered  to  the 
collector  draw  to  its  preparation  the  compensation,  or  any  part 
of  it,  referred  to  in  the  statute  for  preparing  a  copy  of  the  tax-roll 
for  the  use  of  the  collector, 

I  have  not  entered  upon  the  question  whether  the  board  of 
supervisors  had  any  power  to  order  a  copy  of  the  tax-roll,  as  I 
assume  the  situation  arose  prior  to  the  Xassnu  county  tax  act  of 
1916  which  does  not  authorize  the  making  of  n  copy  of  the  aasesa- 
ment  or  tax-rolls. 
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In  the  Matter  of  Constniing  the  Election  I^w,  Sections  393, 
397,   408  and   414,   Relative  to   Presidential   Electors 

(Decided  October  3,  1916) 

Vm  of  voting  nuuhliiM — nador  what  drcniniUincM  aad  In  what  mannoi  thtj 
can  bo  IttaUy  naod. 

PreBtdeDtUl  electora  may  be  voted  for  on  the  votiog  machine  without 
placing  the  name*  of  such  electors  in  separate  apaces  tlitreon. 

Voting  raachines  cannot  be  legally  used  for  the  general  ticket  and  a 
regular  paper  ballot  for  presidential  elertore  at  the  same  polling  place. 

Where  a  candidate  is  nominated  liy  more  than  one  party,  his  nam* 
must  appear  but  once  on  the  voting  machine  ballot. 

Hon.  Frederick  L.  Marshal,  State  Superintendent  of  Elections, 
submitted  three  inquiries  as  to  the  use  of  voting  machines  at  the 
coming  presidential  election. 

"  1.  Can  the  ballot  for  presidential  electors  be  voted  on  votine 
machines  without  placing  the  names  of  the  presidential  electors 
thereon! 

"  2.  Is  it  legal  to  use  the  voting  machine  for  the  general  ticket, 
amendments  and  questions  submitted,  and  a  separate  paper  ballot 
for  presidential  electors? 

"  3.  Can  the  name  of  a  candidate  nominated  by  more  than  one 
political  party  appear  more  tlian  once  on  the  face  of  the  voting 
machine  t " 

WooDBUET,  Attorney-General. —  A  voting  machine  before  it  can 
be  adopted  for  use  at  elections  mast  be  6."iamined  by  the  State 
Board  of  Voting  Machine  CommisaionerB  who  report  (m  its  accu- 
racy, ofEciency  and  capacity  to  register  the  will  of  voters.  Elpo- 
tion  Law,  §  391.  Before  such  voting  machine  can  be  approved 
by  the  State  Board  of  Voting  Machine  Commissioners  the  mechan- 
ism thereof  must  comply  with  all  the  requirements  set  forth  in 
■ection  392  of  the  Election  Law,  which  are,  in  substance,  that  it 
must  provide  facilities  for  voting  for  such  cjindidat«B  as  may  be 
nominated ;  that  it  must  permit  an  elector  to  vote  for  any  person 


D.qit.zeaOvGoOt^lc 


432  Statk  Depabtment  Reports 

Attdraej-Oeneial 

for  any  office  whether  or  not  nmninated  as  a  candidate  by  ttnj 
party  or  organization  and  must  permit  voting  in  absolute  secrecy; 
that  it  must  be  so  constructed  that  an  elector  cannot  vote  for  a 
candidate  or  (m  a  proposition  for  whom  or  on  which  he  is  not 
lawfully  entitled  to  vote;  that  it  must  prevent  voting  for  more 
than  one  person  for  the  same  office,  except  where  he  is  lawfully 
entitled  to  vote  for  more  than  one  person  for  that  office.  It  most 
afford  the  voter  an  opportunity  to  vote  for  as  many  persons  for  an 
office  as  he  is  by  law  entitled  to  vote  for,  and  no  more. 

Said  aeetio/a  392  of  the  Election  law  further  provides  that  the 
voting  machine  "  may  also  be  provided  with  a  separate  ballot  in 
each  party  column  or  row  containing  only  the  words  '  presidential 
electors '  preceded  by  the  party  name,  and  a  vote  for  such  ballot 
shall  operate  as  a  vote  for  all  the  candidates  for  such  party  for 
presidential  electors,  and  shall  be  counted  as  sudi." 

Therefore  it  is  evident  that  in  placing  the  names  of  candidates 
for  oflSce  on  the  voting  machine,  an  exception  was  made  as  to  the 
names  of  presidential  electors,  and  it  is,  therefore,  optional  with 
the  authorities  having  charge  of  the  voting  machines  aa  to  whether 
they  shall  place  thereon  all  the  names  of  the  presidential  electors 
or  simply  the  words  "  pret^idential  clfKitors  "  preceded  by  the  party 
namcL 

Hie  placing  of  the  words  "presidential  electors"  preceded  by 
the  party  name,  on  the.  voting  machine,  provides  a  simple  me&od 
whereby  a  voter  may  cast  his  ballot  for  all  of  the  candidates  nom- 
inated by  any  one  party  for  presidential  electors.  This  arrange- 
ment, however,  it  itself  is  not  complete  and  does  not  give  to  the 
voter  his  rifjht  and  privilege  to  vote  for  candidates  of  more  than  one 
party,  or  to  vote  for  a  person  not  a  candidate  of  any  party,  and 
in  order  to  provide  the  necessary  facilities  and  protect  the  voter 
in  his  rights,  the  Legislature  enacted  section  408  of  the  Election 
Law  applicable  to  voting  machines,  paragraph  3  of  which  provides 
that  "  In  voting  for  presidential  electors  a  voter  may  vote  an 
irr^ular  ticket  made  up  of  the  names  of  persona  in  n<Hnination 
by  different  parties,  or  partially  of  names  of  pCTsona  so  in  nomina- 
tion and  partially  of  names  of  persons  not  in  nonunati(»i,  or  whdly 
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of  oamee  of  perauus  not  in  nommation  by  an;  party.  Such  irregu- 
lar ballot  shall  be  deposited,  written  or  affixed  in  or  upon  the 
receptacle  or  device  provided  on  the  macbine  for  that  purpose." 

This  gives  the  voter  in  the  election  district  wherein  voting 
machines  are  used,  an  opportunity  to  vote  what  is  oommonly 
termed  a  split  ticket,  hj  voting  ui  irr^ular  ballot  as  directed  by 
said  section  408  of  the  Election  Law.  This  irregular  ballot  may 
be  a  paper  ballot  and  deposited  in  a  receptacle  attached  to  and 
controlled  by  the  machine,  in  such  a  manner  as  to  prevMit  the  voter 
from  casting  an  irregular  ballot  and  at  the  same  time  vote  a 
straight  ticket  for  presidential  electors. 

Section  414  of  the  Election  Law  provides  that  "  Whenever 
irregular  ballots  have  been  voted,  the  inspector  shall  return  all  at 
such  ballots  in  a  properly  secured  sealed  package  endorsed  '  irr^u- 
lar  ballots,'  and  file  such  package  with  the  original  statement  of 
canvass," 

Under  the  sections  of  the  law  hereinbefore  cited  a  ocnnplete 
system  or  method  has  be^i  provided  to  vote  for  candidates  for 
presidential  electors  without  placing  the  names  of  the  candidates 
on  the  voting  machine^  and  the  requirements  are  that  the  machine 
shall  contain  the  words  "  presidential  electors  preceded  by  the 
party  name  "  and  be  provided  with  facilities  for  casting  irregular 
ballots  and  a  receptacle  or  device  in  or  upon  which  to  deposit, 
write  or  affix  such  irregular  ballots.  By  this  methfwl  the  voter  is 
given  an  opportunity  to  cast  bis  TOte  for  each  aandidate  lawfully 
put  in  nomination  or  for  whom  he  may  dceire  to  vote  and  for 
whom  he  has  the  right  to  vote,  and  sections  302,  408  and  414 
taken  tc^ether  preserve  all  the  rights  of  the  elector  to  vote  for 
whomsoeveT  be  may  desire  without  the  necessity  of  placing  in 
separate  spaces  on  the  voting  machine  the  names  of  all  the  candi- 
dates nominated  for  that  position. 

The  question  has  been  raised  as  to  whethw  or  not  it  ia  legal  to 
Tote  the  general  ti<^et,  amendments  and  questions  submitted  on 
the  voting  machine,  and  the  candidates  for  presidential  electors 
on  a  r^ular  paper  ballot.  The  Election  Law  of  the  State  provides 
two  methods  of  voting:  by  paper  ballot  and  by  the  voting  machine. 
Staib  Dtot.  RtPT,—  Vcw-  9        28 
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There  is  no  proviBion  of  the  atatnte  bearing  Bpecifically  upon  this 
question,  that  is,  which  s&ya  you  ehall  or  shall  not  uee  both 
methods  of  voting  in  an  election  district,  but  the  requirements  of 
a  voting  machine  as  set  forth  in  section  892  ol  the  Election  Law, 
are  such  as  to  permit  a  voter  to  vote  for  all  candidates,  amend- 
ments mid  questions  submitted,  and  in  fact,  to  vote  for  everything 
which  is  contained  on  the  paper  ballot.  Therefore  it  is  for  the 
authorities  to  select  the  method  of  voting,  either  by  the  machine 
or  by  paper  ballot,  and  having  so  selected,  they  cannot  use  both 
methods.  If  for  any  reason  the  voting  machine  cannot  accwmno- 
date  the  whole  ticket,  then  snch  machine  should  be  discarded  and 
the  method  of  voting  by  paper  ballot  should  be  adopted  for  sudi 
election.  The  intent  of  the  law  is  that  only  one  method  should 
be  used  in  an  election  district,  and  there  are  several  sections  of 
the  Election  Law  which  substantiate  this  conclusion,  namely: 

SRction  418  specifically  states  that  ballot  clerks  shall  not  be 
elected  or  appointed  for  any  district  for  which  a  voting  machine 
ahall  have  been  adopted.  It  is  there  evident  that  if  two  systems  of 
voting  could  be  used  at  one  polling  place,  or  if  it  were  discretionary 
with  the  authoritiee,  there  would  be  no  law  restricting  the  appoint- 
ment of  ballot  clerks  in  election  districts  wherein  voting  machines 
are  used. 

Section  405  prescribes  the  use  of  a  particular  form  of  tally 
sheet  for  the  voting  machine,  differing  radically  from  the  tallv 
sheet  used  in  canvassing  the  paper  ballots,  and  section  413  gives 
specific  directions  as  to  the  canvass  of  the  vote  and  the  proclama- 
tion of  the  result  in  ejection  districte  where  voting  machines  are 
used. 

In  view  of  the  elimination  of  ballot  clerks,  the  particular  form 
of  tally  sheets  and  the  specific  <lirections  for  the  canvass  of  the 
vote  and  the  proclamation  of  the  result,  and  the  absence  of  any 
legislation  tending  to  supply  such  districts  with  material  to  be 
used  for  the  voting  of  a  paper  ballot,  it  does  not  seem  It^cal  or 
reasonable  that  it  was  the  intent  of  the  framers  of  the  law  to 
permit  two  methods  of  voting  in  the  same  election  district;  but 
on  the  contrary,  all  the  inferences  to  be  drawn  from  a  close  and 
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careful  study  of  the  Election  Law  lead  to  the  concluBion  that  all 
the  voting  in  any  election  district  must  be  performed  by  one 
method  and  it  lies  with  the  local  suthoritiee  to  decide  which 
method  they  shall  adopt. 

A  third  question  has  arisen  as  to  whether  or  not  it  is  legal  to 
place  the  name  of  a  candidate  more  than  once  apon  the  voting 
machine  ballot  where  he  has  been  nominated  or  indorsed  by  two 
or  more  political  parties. 

Section  397  of  the  Election  Law,  among  other  things,  provides 
that  "  When  the  same  person  has  been  nominated  for  the  same 
office  to  be  filled  at  an  election  by  more  than  one  party  or  inde- 
pendent bodyj  all  the  provisions  relating  to  the  official  ballot  in 
this  cbaptw  shall  apply  and  l^e  voting  machine  shall  be  so 
adjusted  that  his  name  shall  appear  but  <mce  on  the  ballot" 

It  is,  therefore,  the  intent  of  the  law  that  the  ballot  as  it 
appears  on  the  face  of  the  voting  machine  must  be  similar  to  the 
regular  official  paper  baJlot.  The  difficulty  seems  to  appear 
where  the  candidate  for  Governor  is  nominated  or  indorsed  by  two 
or  more  political  parties  for  the  reason  that  the  vote  for  Governor 
indicates  the  party  strsigth  and  a  voter  has  a  right  to  have  his 
party  affiliation  indicated  by  his  vote  for  the  candidate  for 
Governor.  This  is  accomplished  by  allotting  to  the  candidate  for 
Governor  as  many  voting  levers  as  there  are  parties  which  have 
nominated  or  indorsed  him  as  their  candidate;  for  example,  if 
such  candidate  for  Governor  is  nominated  by  four  political 
parties,  his  title  of  office  and  name  should  be  written  on  a  apace 
extending  under  four  levers  and  by  each  lever  there  should  be 
placed  the  emblem  of  the  party  so  nominating  him,  and  the  voter 
can  operate  the  \evta  which  indicates  his  party  affiliation. 
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In  ttie  Matter  of  CoNsxBiriwa  thb  Appbopbiatiow  Bnx  or  1916, 
in  Regard  to  the.  Pa;  of  Workmen,  Laborers  and  MechaQios, 
Upon  the  Canals,  for  Emergenoy  Work  Performed  Overtime 

(Opinion   dated  October  9,   1910) 

Th«  elght-honr  day  provision  of  the  Labor  Law,  §  3,  appUo*  to  eaaal  vork^ 
men,  Ulioien  and  mecbanics,  and  tlwy  an  ontitled  to  txtra  pay  fn 
emargoncy  work  doao  OTOrtiine. 
Section  a  of  Labor  Law  a>  to  ™tf"<"g  of  "  employee "  aa  a  term  alM  dl»-. 
CDHcd  and  conddered. 

Bec&UBc  B  laborer  \a  paid  a  fixed  compeagation  by  the  month  or  year, 
appropriated  in  that  form  by  the  L^isUture,  does  not  prevent  hit  bung 
paid  extra  for  overtime  emergency  work. 

Held,  that  the  captain,  fireman  and  tughand  of  the  department  tug 
of  the  Superintendent  of  Public  Works  are  engaged  upon  public  work 
for  the  State  and  are  "  hired,"  and  henee  are  employees  within  the 
definition  of  section  S  of  the  Labor  Law.  The  employees  in  queetion 
aie  entitled  to  extra  pay  for  overtime  emergency  work. 

Attention  is  also  called  to  the  rule  laid  down  in  People  v.  Interboroogh 
Rapid  Transit  Company,  189  App.  Div.  K,  that  tlia  simple  inquiry  is, 
whetlier,  among  the  persons  enumerated  in  the  submiasion,  there  are 
any  who  are  properly  to  he  classed  aa  medianica,  worklngmen  or  laborer^ 
as  those  terms  are  ordinarily  and  naturally  oaed. 

Hon.  William  W.  Wotherspoon,  State  Superintendent  of  Public 
Works,  submitted  an  inquiry  aupplemental  to  one  previously  made 
by  him  iu  regard  to  certain  canal  employees  having  a  ri^t  to  be 
paid  for  overtime  emergency  work. 

WooDBiTEY,  Attorney-General. —  In  r^ard  to  a  letter  wrinen 
you  by  this  department  September  15, 1916,  in  which  we  expressed 
the  view  that  workmen,  laborers  and  mecbanics  vpoa  the  canals 
co^d  be  paid  for  emergency  work  performed  overtime,  it  baa 
been  auggeated  tliat  since  the  appropriation  bill  of  this  year  has 
serrated  all  items  and  has  appropriated  a  particular  sum  for  each 
employee,  the  employees  have  been  given  p08iti<nis,  with  compen- 
sation in  the  nature  of  a  salary,  and  are  therefore  no  longer 
laborers,   workmen   or  mechanics   to  whcnn   the  eight-hour  day 
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prarision  of  section  3  of  the  Labor  Law  applies.  Emergency 
work  oTertime  would  under  that  view  be  included  in  their  regular 
pay  <»■  salary,  and  they  could  not  be  allowed  any  additional  coti- 
pensation  ior  such  etnergeney  work.  The  appropriaticm  bill  I 
have  concluded  after  careful  consideration  haa  not  effected  such  a 
result,  and  briefiy  for  these  reasons: 

The  ap{iropriation  bill  of  1916  SHitains  for  example  the  follow- 
ing items  in  the  appropriations  for  the  Superintendent  of  Public 
Works: 
"  Tng  Amrterdam : 

"Captain,  8  months  at  »7 5 »600  00 

"  Fireman,  8  montiia  at  $85 680  00 

"  Deckhand,  8  months  at  $55 440  00  " 

Section  3  of  the  Labor  Law  contains  a  provimon  that  laborers, 
workmen  or  mechanics  on  all  public  works  shall  be  paid  the  pre- 
vailing  ratee  of  wages  in  the  vicinity.  This  provision  is  at  once 
nullified  when  the  Legislature  appropriates  a  particular  sum  for 
the  compensation  of  the  employee.  But  although  the  prevailing 
rate  of  wages  provision  goes  down,  does  not  the  eight-hour  day 
limitation  still  survive,  or  in  other  words,  has  not  the  L^alature 
appropriated  a  particular  sum  for  the  employee  for  eight  hours' 
service  per  day  from  that  employee  for  the  period  stated  ?  If  such 
is  the  proper  interpretation  of  the  law,  then,  of  course^  the 
onployee  is  entiUed  to  onnpensation  for  overtime  emergency 
work. 

I  find  nothing  in  secticm  3  of  the  Labor  Law  which  commands 
that  the  hours  of  labor  provision  and  the  prevailing  rate  of  wages 
provision  must  always  operate  together  and  cannot  operate 
separately ;  i.  e.,  there  is  nothing  to  indicate  that  because  a  laborer 
is  paid  a  certain  fixed  compensation  by  the  month  or  year,  appro- 
priated in  that  form  by  the  Legislature,  he  is  at  once  withdrawn 
from  the  operation  of  the  eight-hour  provision  and  may  he  com- 
pelled to  work  more  than  eight  hours  for  that  particular  sum 
(which  perchance  may  be  less  even  than  the  prevailing  rate  of 
wages  in  the  vicinity). 
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Now  section  3  (Labor  Law)  provides:  "  Ei^t  boors  shall  coo- 
stjtate  a  l^;al  day's  work  for  all  classes  of  employees  in  this 
state  except  those  engaged  in  farm  and  domestic  serrioe  unless 
otherwise  provided  by  law.  This  section  does  not  prevent  an 
agreement  for  overwork  at  an  increased  ccwnpensatioe  eso^  upon 
work  by  or  for  the  state  or  a  municipal  oorporati<Hi,  m  by  con- 
tractor or  subcontraotors  therewith." 

"  Employee "  as  defined  in  section  2,  "  means  a  mechanic, 
workingman  or  laborer  who  works  for  another  for  bira" 

It  is  assumed  without  discussion  that  the  captain,  fireman  and 
tughand  on  the  department  tug  of  the  Superintendent  of  Public 
Works,  are  engaged  upon  puhlie  work  for  the  state,  and  that  they 
are  hired.  "  To  hire  "  means  (Century  Dictiwiary),  "  to  engage 
the  services  of;  empl(^  for  wages,  a  salary,  or  other  considera- 
tion; as  to  hire  laborers,  a  clerk,  a  teacher,"  etc. 

We  have  no  grounds  for  believing  that  the  eight-hour  law  was 
enacted  only  for  laborers,  woAmen  and  mechanics  working  for  the 
state  who  are  hired  hy  the  day,  and  was  not  intended  to  cover 
those  who  were  hired  fty  the  monih  or  year.  You  can  hire  a  man 
as  well  for  a  month  or  a  year  as  you  can  for  a  day,  and  if  a  con- 
tractor doing  public  work  and  hiring  his  workmen  by  the  month 
or  year  must  still  observe  the  sight-hour  law,  the  state  itself  when 
hiring  its  workmen  directly  upon  public  work  falls  within  the 
scope  of  the  same  provision.  The  statute  could  not  be  intended 
to  work  any  distinction  in  the  implication  of  the  principle  the 
factor  of  "  public  work "  appearing  with  equal  force  in  both 
instances. 

If  we  say  the  nght-hour  provision  is  to  apply  to  workmen 
hired  from  day  to  day  at  a  prevailing  rate  of  wages  and  not  to 
workmen  hired  at  a  certain  sum  per  week,  month  or  year,  we  over- 
look the  fundamental  spirit  of  the  eight-hour  movement^  and 
view  it  as  a  method  of  controlling  wages  and  not  as  the  exercise 
of  the  right  of  the  state  in  the  control  of  its  own  work  to  declare 
its  belief  in  the  eighthour  day  aa  an  economic  proposition  by 
forbidding  any  laborer  to  work  for  it  more  than  ei^t  hours  in 
any  one  period  of  twenty-four.  The  statute  expresses  itself  very 
clearly.     It  is  not  a  question  of  wages  at  all.     No  matter  what 
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increafled  oompensKtion  might  be  offered  for  work  in  excesa  of 
eight  hours,  such  excess  work  for  the  state  is  absolutely  forbidden. 
"  Eig^t  houra  t^all  constitute  a  legal  day's  work  for  all  olassee 
of  employees  in  this  state  exoept  tihoee  engaged  in  farm  and  do- 
mestic service  unless  otherwise  provided  by  law.  This  section 
does  not  prevent  <m,  agreement  for  overvjork  at  am  increased 
compensaiion  except  upon  work  hy  or  for  the  state  or  a  municipal 
corporation,  or  by  coniractors  or  subcontractors  therewith." 

We  are  justified,  I  think,  in  assuming  tjiat  the  Legislature  of 
1916  in  passing  the  appropriation  bill  did  not  when  merely  fixing 
the  amount  of  compensation  of  laborers,  workmen  and  medianios 
working  directly  for  the  State,  intend  to  cast  aside  the  mght-hour 
proviaioa  so  many  years  a  part  of  our  law,  leaving  it  still  to  apply 
to  a  laborer  woiking  for  a  contractor  wil^  the  State  and  not  to 
the  fellow  laborer  at  his  aide  working  directly  for  the  State. 

How  ft  men  is  paid,  whether  at  so  much  per  day,  at  so  much 
per  month  or  so  much  per  year,  does  have  weight  when  taken 
in  oomtection  with  t^e  amount  of  manual  labor  he  performs  in 
determining  whether  he  is  in  that  class  of  common  service  termed 
"  laborers,  workmen  or  mechanics."  But  granted  a  man  is  a 
laborer,  workman  or  mechanic  because  he  actually  engages  in 
tniTmal  labor  to  such  an  extent  that  there  is  no  doubt  as  to  his 
claasificaticm  as  a  laborer,  could  then  a  change  in  the  amount  of 
his  pay  or  in  the  time  of  paying  him  remove  him  from  that  class  t 
We  most,  I  think,  always  apply  the  words  "  laborers,  workmen 
or  mechanics "  as  used  in  sectitm  3  of  the  Labor  Law  in  the 
sense  they  are  ordinarily  and  commonly  used  in  daily  affairs.  In 
such  view  ihe  captain,  fireman  and  tughand  were  laborers,  work- 
men or  mechanics  prior  to  the  appropriation  bill  of  1916  and 
still  are.  The  eight-hour  day  applies  to  them,  and  for  emergency 
service  overtdme  they  are  entitled  to  receive  additional  compeo- 
sation. 

I  am  quite  aware  of  certain  decieions  in  the  Appellate  Divisicm 
which  present  apparent  obstacles  to  the  conclusion  above  reached. 
In  Farrell  v.  Board  of  Education,  118  App.  Div,  405,  the  position 
of  janitor  in  a  public  school  in  the  Borough  of  Bro(Myn  waa 
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held  not  to  be  within  the  prevailing  rate  of  wages  pio^uon  of 
section  3  of  the  Labor  Law.  The  court  proceeds  on  the  argomait 
that  the  janitor  waa  paid  a  "  salary  ",  $1,700  per  jear,  and  waa 
"  appointed  "  by  the  school  board.  Discussing  section  3  of  the 
Labor  Law,  the  court  remarkfl:  "  Of  course,  as  in  discharge  of 
such  duties,  he  labors  and  works  and  employs  mechanical  skill, 
be  may  be  said,  as  the  doer,  to  be,  in  the  broad  sense  of  the  terms, 
a  laborer,  a  workman  or  a  mechaoio,  for  the  first  two  words  are 
generic,  and  sometimes,  all  other  signs  failing,  have  been  r^arded 
even  aa  marking  those  who  toil  frcan  those  who  are  idla  But  ihe 
language  of  the  Labor  Law  (supro)  indicates  that  it  refera  to 
thoae  who  aro  paid  daily  wages  for  labor  up<m  public  worim,  and 
that  its  purpose  is  to  require  that  such  wages  Eiiall  equal  the  pre- 
vailing rate  paid  to  other  laborers,  workmen  or  mechanics  not 
OTigaged  upon  public  works.  *  *  •  In  State  ex  red,  Ives  ▼. 
Martindale  (47  Kan.  147  )afl(Hnewhat  amilar  statute  was  under 
review  and  the  court  held  that  a  like  ea[pTeeei<»i  did  not  embrace 
any  officer  or  employee  for  whom  an  annual  salary  had  been 
si>ocifically  named  and  appropriated  by  the  Le^slature.  I  think 
the  principle  is  the  same,  notwithstanding  tlie  action  in  this  case 
is  bj  the  local  authorities,  inasmuch  as  it  is  pursuant  to  the  eExpreeB 
sanction  of  the  Legislature." 

To  the  same  effect  is  the  holding  in  Bock  v.  City  of  New  York, 
31  Misc.  Kep.  65,  where  a  painter  sued  the  city  for  the  difference 
between  the  compensation  he  actually  received  from  the  city  and 
the  prevailing  rate  in  the  vicinity  which  he  claimed  should  have 
been  paid  him.  The  court  held  that  the  painter  was  an  appointee 
of  the  city  at  a  fixed  salary  and  was  not  entitled  to  any  prevailing 
rate  of  wages. 

Both  the  above  cases  are  authority  for  the  propoeiticm  that  a 
man  holding  a  yearly  employment  at  a  fixed  salary  is  not  within 
the  intent  of  the  prevailing  rate  of  wnges  provision  because  he  does 
not  come  into  competition  with  other  workmen  of  his  class  seeking 
daily  or  weekly  employment.  He  has  given  up  his  right  to  earn 
the  prevailing  rate  at  days'  wngee  in  exchange  for  permanent  foor 
ployment  which  assures  the  income. 
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There  is  no  quarrel  with  the  above  decisions.  They  are  not 
authority  against  my  conda8i(Hi,  involving  as  they  do  only  the 
prevailing  rate  of  wages  provision  of  section  3  and  not  the  ei^ir 
hour  provision. 

People  ex  rel,  Sweeney  v.  Stui^s,  78  App.  Div.  460,  does  take 
up  the  eight-hoar  pnmBion  of  section  3  and  declares  it  not  to  be 
applicable  to  a  uniformed  member  of  the  fire  department  of  the 
city  of  New  York:  "  It  ia  obvious  that  the  Legislature  did  not 
intend  to  include  the  uniformed  members  of  the  fire  department 
within  the  act  when  in  the  definition  of  the  2d  section  it  limited 
ita  application  to  a  meclianic.  workingman  or  laborer  '  who  works 
for  another  for  hire.'  The  word  '  hire '  evidently  does  not  relate 
to  public  ofEcers  or  others  holding  positions  under  the  city,  who 
ate  included  in  the  classified  lists  of  the  Civil  Service  Law,  such 
as  the  uniformed  members  of  the  fire  department  who  are  ap- 
pointed to  position  after  rigid  examination  and  from  competitive 
listg.  No  contract  of  hiring  ie  made  with  them.  They  receive 
annual  salaries,  not  wages,  neither  in  the  common  or  legal  accepta- 
tion of  the  term.  Under  sectitm  787  of  the  charter  they  receive 
a  *  warrant  of  appointment  signed  1^  the  fire  commissioner.' 
Under  section  738  they  take  an  oath  of  office.  Under  section  736 
they  are  also  exempt  from  jury  duty  and  from  arrest  on  civil 
process  and  while  on  duty  from  service  of  subpoenas  from  civil 
courts.  Under  other  sections  they  are  graded  in  rank,  receive 
salaries  according  to  such  rank  and  become  entitled  to  pensions 
lUnder  certain  conditions.  These  rights  and  privileges  clearly 
differentiate  them  from  laborers  working  for  hire." 

The  result  arrived  at  in  the  above  case  was  undoubtedly  correct 
but  might  have  been  reached  on  the  single  broad  ground  that  "  fire- 
men "  just  the  same  as  policemen  are  not  ordivarUy  regarded  by 
the  public  as  laborers,  workmen  or  mechanics. 

This  rule  for  interpretation  is  the  safer  one  and  is  the  one 
employed  by  the  court  more  recently,  in  the  case  of  People  v. 
Interborough  Rapid  Transit  Co.,  169  App.  Div.  82,  wherein  con- 
struing section  2  of  the  Labor  Law  which  defines  "  employee  "  to 
mean  "  a  mechanic,  workingman  or  laborer  who  works  for  another 
for  hire,"  the  court  said :     "  Each  statute  must  necessarily  be 
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l&i^y  a  law  onto  itself,  and  its  proper  interpretation  must  depend 
upon  its  own  particular  language.  The  statutory  definition,  which 
we  have  here  to  guide  ua,  prevents  any  peculiar  force  being  at- 
tached to  the  terms  '  wages '  and  '  employee ',  and  confines  us  to 
the  simple  inquiry  whether,  among  the  persons  entimerated  in  the 
submission,  there  are  any  who  are  properly  to  be  classed  aa 
mechanics,  workingmen  or  laborers,  aa  those  terms  are  ordinarily 
and  naivraUy  used." 

In  the  Interborough  oaae  a  Hten<^apher,  accountant,  t^ist, 
chainman,  levclman,  civil  engineer,  bookkeeper,  draftsman,  stmo- 
toral  designer,  g  clerk  and  a  rodman  were  held  not  to  be  laborers, 
workingmen  or  mechanics.  A  blu&-printer,  office  boy,  matron,  tele- 
phone Rwitcbboard  operator  and  a  chauffeur  were  held  to  fall 
within  the  class  of  laborers,  workmen  or  mechanics.  The  condu- 
aions  were  reached  by  the  court  as  to  the  latter  position»  despite 
the  fact  that  the  individuals  were  paid  by  the  month  or  year  — 
which  is  the  application  of  the  point  I  have  attempted  to  make  in 
this  memorandum,  namely,  that  the  fact  that  the  Legislature 
appropriated  a  certain  amount  per  month  or  year  for  the  captain, 
fireman  and  tughand  of  the  Superintendent's  boat,  does  not  have 
any  bearing  upon  whether  those  men  are  laborers,  workmen  or 
mechanics.     The  nature  of  their  duties  is  the  only  test 

There  is  one  further  observation.  The  Legislature  did  not  in 
my  opinion  by  drafting  tiie  appropriation  bill  in  its  present  form 
purpose  to  create  offices  or  posititma  with  salary  attached  for  every 
laborer,  workman  or  mechanic  employed  by  the  State.  The  form 
of  the  bill  was  designed  merely  to  disclose  the  moneys  which  were 
being  paid  to  officers  and  employees.  If  positions  with  salaries 
have  been  created,  every  appropriation  (and  there  are  many  erf 
than  in  the  appropriation  bill)  for  "  laborer,  common,  313  days  at 
$2.00 $626.00  "  creates  a  position  with  annual  salary  at- 
tached, and  takes  the  common  laborer,  along  witi  every  other 
employee  of  the  State,  out  of  the  operation  of  the  eight-hour  day 
provision. 

It  is  mj  best  judgment  that  the  captain,  fireman  and  tnghand 
referred  to  in  the  Utter  of  the  Superintendent  of  Public  Works  are 
notwithstanding  the  form  of  the  appropriation  bill  of  1916,  still 
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workmen,  laborers  and  mechanics  entitled  to  an  edghl-liour  da;, 
and  for  services  in  anergencies  bejond  ei^t  hours  are  entitled  to 
additional  oompensation,  wbich  is  available  in  the  fund  appro- 
priated for  "  nnftHvseen  necessities  "  nndra  the  heading  "  repairs  " 
at  page  370  of  the  appropriation  bill. 


In  the  Matter  of  Construing  the  Provisions  of  Chaptss  488  OF 
THB  Laws  of  1916,  as  to  Pensions  for  War  Veterans  of  the 
Civil  War 

(Opinion  dated  Oetobw  B,  1911) 

A  reteraa  of  tha  ClTil  War,  frantvd  a  poufon  b;  the  State  under  aaM  atatnta, 
most  alao  ba  allowad  raaaonabla  oompenaatioa  for  hla  board  and  lodslag 
wbera,  nndar  hit  aaid  emploTinant,  b«  waa  entltlad  to  tham  aa  a  part  of 
Ua  camptnaatloa. 

Soldiers,  Bailora  and  marinea  ot  the  Civil  War,  entitled  to  a  peneion 
under  the  proTieiona  of  chapter  486,  L»wi  of  ISlS,  who  were  ierving 
the  State  under  employmmit  or  appointment  bj  the  Eftate  Hospital  Com- 
mieaioa,  is  any  capacity  In  which  tliejr  were  entitled  to  maintenaoeo 
in  addition  to  a  stated  (alary  at  the  time  of  their  retirement,  are  pei^ 
mltted  to  have  the  fair  value  of  auch  maintenance  added  to  their  atated 
aalary  for  the  purpose  of  flsing  the  amount  of  their  peDaions. 

Hon.  Engene  M.  Travis,  State  Comptroller,  submitted  an 
iaqoir;  aa  follows:  How  shall  the  amount  of  a  pension  to  be 
paid  to  a  retired  veteran  of  the  Civil  War  be  ascertained  in  those 
cases  where  such  veteran  was  employed  hj  the  State  at  the  time 
of  his  retironent  at  a  stated  salary,  and  in  addition  thereto  was 
entitled  to  maintenance  from  the  8tat«t 

WooDBOBT,  Attorney-General. —  By  chapter  488  of  the  Laws  of 
1916,  a  new  section  numbered  21-a  was  added  to  the  Civil  Service 
Law,  which  reads  aa  follows : 

"  §  21-a.  Retiring  veterans  of  the  late  civil  war  and  granting 
them  pensions.  Every  soldier,  sailor  or  marine  of  the  army  or 
navy  of  the  United  States  in  the  late  civil  war,  honorably  dis- 
charged from  service,  who  shall  have  been  employed  for  a  con- 
tinuous period  of  ten  years  or  more  in  the  civil  service  of  the  state 
of  New  York,  and  who  shall  have  reached  the  age  of  seventy  years, 
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upon  hiB  own  request,  or  if  employed  in  manual  labor,  up<Hi 
becoming  incapacitated  for  performing  manual  labor,  shall  be 
retired  from  his  employment  by  the  state  of  New  York,  and  there- 
after and  during  hie  life,  the  Btate  deparbuent  or  institatiou  which 
employed  him  at  the  time  of  his  retirement,  shall  pay  to  him,  in 
the  same  manner  that  the  salary  or  wages  of  his  former  position 
were  euat<Mnarily  paid  to  him,  an  annual  sum  equal  in  amount  to 
on&-half  of  the  salary  or  wages  paid  to  him  in  the  last  year  of  his 
employment ;  provided,  however,  that  the  amount  bo  to  be  paid  to 
BUch  retired  veteran  shall  not  exceed  the  sum  of  one  thousand 
dollars  per  annimi." 

It  is  provided  by  section  49  of  the  Insanity  Law  that  the  State 
Hoepital  CommiBsion  with  the  approval  in  writing  of  tiie  Gov- 
ernor, Secretary  of  State  and  Comptroller,  shall  fix  the  annual 
salaries  of  the  resident  officers  of  the  State  hospitals  and  that 
"  Food  supplies  shall  be  allowed  to  officers  and  employees  and  the 
families  of  the  superintendent,  first  assistant  physicians,  directors 
of  clinical  psychiatry,  pathologists  and  steward.  •  *  •  Such 
families  shall  consist  only  of  the  wives  and  minor  children  of  such 
officers.  No  other  persons,  except  those  r^pjlarly  employed,  ahall 
be  allowed  rooms  and  maintenance,  except  at  a  rate  to  be  fixed  by 
the  commission;  such  supplies  shall  be  drawn  from  the  supplies 
provided  for  general  hospital  use.  With  the  approval  of  the  com- 
mission, officers  or  employees  of  state  hospitals  may  be  pennitted 
to  live  outside  of  such  hospitals,  and  shall  receive  such  Bums  in 
lieu  of  the  quarters  or  supplies  furnished  by  the  hospitals  as  may 
be  equitable." 

It  is  further  prodded  by  section  50  of  the  Insanity  Law,  in 
part  as  follows:  "•  »  »  When  employees  are  allowed  to 
board  and  lodge  away  from  the  hospital  on  account  of  lack  of 
acroramodationa  in  the  institution  a  uniform  rate  of  not  less  than 
sixteen  dollars  per  month  shall  be  allowed  in  addition  to  the  r^n- 
lar  monthly  wages,  and  this  amount  shall  be  apportioned  at  the 
rate  of  four  dollars  per  month  for  each  meal  and  four  dollars  per 
month  for  lodging." 

It  seems  clear  from  a  perusal  of  the  above  statutes  that  the 
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Legislature  intended  that  certain  officers  and  ODployeee  at  the 
State  hoepitala  should  be  allowed  their  maintenance  in  addition  to 
the  salariee  fixed  bj  the  State  Hospital  C<HDini8sion,  and  by  the 
above  quotation  frcnn  section  50,  the  amount  to  be  paid  hj  the 
State  for  snch  lodging  and  maintenance  was  fixed  at  the  minimum 
rate  of  sixteen  dollars  per  month  in  addition  to  the  r^ular  monthly 
wages,  in  all  cases  where  the  employees  who  were  entitled  to  main- 
tenance boarded  and  lodged  away  from  the  hoepitaL  It  is  fair  to 
assume  that  the  Hospital  Commission  fixed  the  salaries  and  wages 
of  such  cheers  and  employees  that  were  entitled  to  board  and 
lodging  with  dne  regard  to  the  value  thereof,  and  it  is  also  fair  to 
assume  that  the  wages  and  salaries  of  such  employees  who  were 
entitled  to  such  aoconunodations,  were  fixed  at  a  less  sum  than 
they  mi^t  or  otherwise  would  have  be^  fixed  at  if  they  had  not 
been  entitled  to  the  same.  It  would  be  inequitable  and  unfair  to 
all  such  employees  to  deny  consideration  or  allowance  of  their 
board  and  lodging  in  fixing  the  amount  of  their  pensions.  It  is  a 
part  of  thmr  compensation  for  services  rendered  to  the  State. 
They  would  not  be  entitled  to  either  except  for  services  rendered. 

Boavier  defines  "  wages  "  as  follows:  "  Compensation  given  to 
a  hired  person  for  his  or  her  services." 

"  Salary,"  "A  reward  or  recompense  for  services  perfOTmed-** 

"  Under  a  contract  the  employee  may  be  uititled,  as  bia  ccm- 
pensation  or  as  a  part  thereof,  to  food,  clothing  and  lodging."  26 
Cyc.  1050. 

If  the  amount  paid  by  the  State  to  an  employee  for  meals  and 
lodging  was  so  paid  aa  a  part  of  bis  compensation  for  services 
rendered  the  State,  and  I  think  it  muat  be  so  considered  and 
treated,  then,  any  allowance  made  in  lieu  of  such  board  and  lodg- 
ing, when  the  employee  boarded  and  lodged  away  from  the  hospital, 
or  the  fair  value  of  his  board  and  lodging  when  he  had  it  at  the 
institution,  must  be  regarded  as  a  part  of  his  wages  or  salary  and 
should  be  taken  into  oonsideration  in  fixing  the  amount  of  his 
pension  just  as  much  as  though  such  employee  had  been  paid  that 
amount  more  in  cash. 

I  do  therefore  adviae  you  that  in  fixing  the  pensions  of  retired 
veterans  of  the  late  Civil  War  pursuant  to  the  proviuons  of  chap- 
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ter  438  of  the  Laws  of  1916,  due  allowance  ebould  be  made  for  the 
amount  aud  value  of  the  board  and  lodging  of  all  those  emplo^eee 
who  were  entitled  to  anch  board  and  lodging  in  addition  to  the 
money,  salary  or  wages  paid  them.  As  a  baais  for  ascertaining 
the  amount  oi  mob  pfflisiim,  there  sbonld  be  added  to  the  regular 
cash  salary  or  wages  of  each  employee  for  the  last  year  of  hia 
service,  the  amount  which  has  hem  allowed  him,  if  anything,  for 
board  or  lodging  outside  of  the  institution,  as  provided  by  aection 
60  of  the  Insanity  Law,  not  less,  however,  than  at  the  rate  oi  uz- 
teen  dollars  per  month.  One-balf  of  the  aggregate  of  sudi  iteons 
would  fix  the  amount  of  such  pensions.  As  to  those  «nployeee 
who  have  been  having  board  and  lodging  upon  the  grounds,  there 
should  be  added  to  their  regular  cash  salary  or  wages,  an  amount 
equal  to  that  allowed  to  employees  of  the  same  grade  who  have 
hem  receiving  board  and  lodging  away  from  the  institutitm ;  not 
less,  however,  than  at  the  rate  of  sixteen  dollars  per  month,  and 
the  pension  fixed  at  one-half  of  the  a^r^ate  of  the  two  itans. 
If  any  cases  should  arise  where  no  employee  of  equal  grade  has 
been  receiving  any  sum  for  board  or  lodging  outside  of  the  insti- 
tution, which  could  be  used  as  a  basis  for  the  ascertainment  of  the 
value  for  inside  accommodation,  then  the  amount  should  be  fixed 
at  the  fair  value  of  such  inside  accommodation  but  not  lees  than 
at  the  rate  of  sixteen  dollars  per  month. 


In  the  UJatter  of  Construing  the  Highway  Law  in  Regard  to  the 
Acquisition  by  a  Board  of  Supervisors  of  Interest  in  Lands 
Less  than  the  Fee 

(Opinion  dated  October  19,  1»1S) 
Acqnidtion  of  Maement  in  lands  far  deposit  of  apolL 

A  board  of  BuperriaorB  of  a  countj,  in  acquiring  lauda  purauant  to 
•ectioQB  148-16a  of  the  Higliway  Law  (Lawi  of  1900,  chap.  30,  at 
amended),  ma;  acquire  an  eaaement  in  landa  to  b«  put  to  the  uae  of 

H(HL  Edwin  Duffey,  State  Commissioner  oi  Hi^ways,  sub- 
mitted an  inquiry  as  to  whether  under  the  existing  statutes  an 
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easement  for  spoil  purposes  can  be  acquired  during  the  period  of 
the  <^onstruction  of  State  highway  No.  5498  in  the  property  upon 
which  the  stones  and  other  debris  is  precipitated,  the  facts  in  the 
premises  being  aa  follows: 

WooDBDBT,  Attomey-Genwal. —  State  highway  No.  8498, 
Orange  county,  extends  along  the  easterly  and  southerly  sides  of 
Storm  King  Mountain  and  is  commonly  known  as  the  Storm  King 
road.  The  major  portion  of  this  highway  is  over  new  ri^ts  of 
way,  land  sufficimt  for  the  location  of  the  highway  having  been 
acquired  on  Storm  King  Mountain  over  certain  private  property. 
At  points  along  the  newly  acquired  right  of  way  the  slope  of  the 
mountain  is  steep.  At  these  points  the  roadway  is  to  be  cut  out  of 
the  solid  rock.  To  pn^ress  the  work  within  reasonable  expense 
blasting  operations  are  necessary.  Owing  to  the  character  of  the 
rock  as  well  as  the  precipitous  slope  of  the  mountain  it  is  impos- 
sible to  cariy  on  the  work  incidental  to  this  construction  without 
causing  loose  stone  to  break  away  and  be  precipitated  down  the 
mountain  side  upon  private  property. 

By  sections  148-165  of  the  Highway  Law  (Laws  of  1905,  chap. 
SO,  as  amended  the  L^slature  has  prescribed  a  method  of  taking 
private  property  for  a  public  use,  viz, ;  for  the  construction  of 
State  or  county  hi^ways  and  usee  in  connection  with  such 
construction. 

Section  148  provides  as  follows:  "Aequmtion  of  lands  for  right 
of  way  and  other  purposes. —  If  a  state  or  county  highway,  pro- 
posed to  be  coustracted  or  improved  as  provided  in  this  article, 
shall  deviate  from  the  line  of  a  highway  already  existing,  the  board 
of  supervisors  of  the  county  where  such  highway  is  located,  shall 
acquire  land  for  the  requisite  right  of  way  prior  to  the  actual  eora- 
mencement  of  the  work  of  construction.  The  board  of  super- 
vi-sora  may  also  acquire  lands  for  the  purpose  of  obtaining  gravel, 
stone  or  other  material,  when  required  for  the  construction, 
improvement  or  maintenance  of  highways  or  for  spoil  banks 
together  with  a  right  of  way  to  such  spoil  banks  and  to  any  bed, 
pit,  quarry,  or  other  place  where  such  gravel,  stone  or  other 
material  may  be  located.** 
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Beferring  to  the  provisions  of  the  secticHi  quoted  above  "the 
board  of  BUpervisors  may  also  acquire  l&nds  for  *  *  *  spoil 
banka,  together  with  a  right  of  way  to  Boch  spoil  banks  *  *  •  " 
it  will  be  noted  that  the  statute  does  not  (wovide  in  particular 
terms  for  the  acquisition  of  the  fee  to  die  land. 

The  courts  have  repeatedly  h^d  that  in  the  taking  of  private 
property  for  public  uae  the  statutes  conferring  that  power  are  to 
be  strictly  construed  and  where  the  estate  to  be  taken  is  not 
defined,  coily  such  an  estate  or  interest  vrill  vest  as  is  necessary  to 
accompli^  the  purpose  in  view,  and  where  an  easement  is  suffi- 
cient no  greater  estate  can  be  taken. 

In  Hudson  k  Manhallau  It.  K.  Co.  v.  Wendel,  193  N.  Y.  166, 
176,  Judge  Chase  writing  for  the  Court  of  Appeals,  quoting  from 
authorities  cited  upon  this  question  states  as  follows:  "In  the 
absence  of  constitutional  restrictions  the  l^slatuni  in  the  exonuse 
of  its  power  to  authorize  the  taking  of  private  property  for  public 
use  ia  the  exclusive  judge  of  the  extent,  d^ree  and  equality  of 
interest  which  are  proper  to  be  taken.  It  rests  wholly  in  the  wis- 
dom of  the  legislature  to  say  what  estate  shall  be  taken.  In  con- 
struing the  statutes  however  it  will  not  be  implied  that  a  greater 
interest  or  estate  can  be  takwi  than  is  absolutely  necessary  to 
satisfy  its  language  and  object  or  than  the  constitution  allows. 
And  although  a  taking  of  the  fee  may  be  authorised  where  neces- 
sary in  the  absence  of  express  words  the  statute  will  not  be  so  con- 
strued where  its  purpose  will  be  satisfied  by  the  taking  of  an  eBse- 
ment.  *  *  *  In  construing  a  statute  authorizing  the  taking  of 
private  property  for  public  use,  it  will  not  be  implied  that  a 
greater  interest  or  estate  can  be  taken  than  is  absolutely  necessary 
to  satisfy  the  language  and  object  of  the  act,  and  where  the  con- 
stitution and  statute  are  both  silent  on  the  subject  nothing  more 
than  an  easement  can  be  taken,"  See  also  Brooklyn  Park  Com- 
missioners V.  Armstrong,  45  N.  T.  234,  240 ;  Washington  Ceme- 
tf-ry  V.  Prospect  Park  &  Coney  Island  R  R.  Co.,  68  id.  591,  594; 
Sweet  V.  Buffalo,  N.  T.  &  Phil.  By.  Co.,  79  id.  298,  299. 

From  the  inquiry  by  the  Commissioner  of  Highways  it  is 
apparent  that  the  acquisition  of  an  interest  in  extra  land  is  desired 
to  provide  for  spoil  area  upon  which  the  contractor  wiU  be  per- 
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mitted  to  deposit  spoil  during  actaal  conBtniction  work.  It  is  my 
opinion  that  such  a  use  of  land  is  within  tlie  provisions  of  section 
148  of  the  Hi^way  Law  quoted  above  and  to  borrow  from  the 
language  of  Jndge  Chase  in  Hudson  &  Manhattan  B,  B.  Co.  v. 
Wendel,  aupra:  "  although  a  taking  of  the  fee  may  be  authorized 
where  necesaaiy  in  the  absence  of  express  words,  the  statute  will 
not  be  so  ooustrued  where  its  purpose  will  be  satisfied  by  the  taking 
of  an  easement" 

I  am,  dierefore,  of  tbe  opinion  that  under  the  statutes  the  board 
of  supervisoTB  of  Orange  county  are  authorized  to  proceed  to 
acquire  an  easement  in  lands  adjoining  the  right  of  way  acquired 
for  the  oonstmction  of  State  highway  No.  6498  for  the  purpose  of 
depositing  thereupon  spoil  resulting  from  such  construction. 


In  the  Matter  of  Construing  Subdivision  11  of  Sectioh  88  of 
THE  County  Law  and  Section  48  of  the  Town  Law,  Kbi-a- 

TIVF  TO  VoTlHO  AT  SpKOIAI.  ELECTIONS  IN  FiBB  DlSTEICTB 

(Optnion  dated  Kovember  22,  lOlfl) 

Notice  of  at  least  t«n  dayt  to  be  posted  Id  foni  public  ^ces — notice  to  con- 
tain tba  pioposltion  to  be  voted  npon. 

Tbe  only  peraons  entitled  to  vote  at  a  special  election  called  for  the 
purpose  of  annexing  territory  to  the  fire  dietrict,  as  provided  in  eub- 
divisioD  It  of  section  38  of  tbe  County  Law,  are  such  persons  m  reside 
in  the  original  fire  district.  Persona  residing  in  the  territory  eonght  to 
be  annexed  are  mare  petitioners  to  the  original  Are  district,  and  are  not 
entitled  to  participate  in  such  special  election. 

Mr.  William  A.  McCahill,  secretary  of  the  board  of  fire  commis- 
sioners, under  date  of  Ootobar  28  and  November  17,  1916,  sub- 
mitted an  inquiry  as  to  who  are  entitled  to  vote  at  a  special  elec- 
tion called  for  the  purpose  of  annexing  territory  to  a  fire  district 
pursuant  to  subdivision  11  of  section  38  of  the  County  Law. 

WooDBusT,  Attomey-Oeneral. —  As  to  who  are  entitled  to  vote 
at  a  special  election  called  for  the  purpose  of  annexing  territory 
Stats  Dept.  Kx?t. —  V<h.  9       20 
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to  a  fire  district,  pursuant  to  subdivsioa  11  of  section  38  of  the 
County  Law,  only  qualified  votoTB  residing  in  the  original  fire 
district  are  entitled  to  vote.  Those  residing  in  the  territory  to 
I)e  annexed  are  mere  petitioners  submitting  their  requests  to  the 
original  fire  district  and  can  in  no  way  participate  in  such  special 
election. 

In  the  absence  of  any  direct  method  of  procedure  for  sneh  spe- 
cial election,  in  subdivision  11  of  section  38  of  the  County  Law,  I 
would  deem  it  advisable  to  follow  the  procedure  set  forth  in  sec- 
tion 48  of  the  Town  Law  relative  to  notice  of  prt^ioaition  to  be 
determined  by  ballot,  whidi  states  that  there  shall  be  given  a  notice 
of  at  least  ten  days,  posted  eone^icuoasly  in  at  least  four  public 
places,  which  said  notice  shall  contain  the  proposition  or  question 
to  be  voted  upon.  In  other  words,  the  fire  commiasioners  should 
follow  the  same  procedure  for  the  fife  district  election  as  is  pro- 
vided for  the  town  clerk  under  section  48  of  the  Town  Law.  It  is 
not  mandatory  that  the  polls  be  open  from  sunrise  to  sunset,  but 
that  they  ^ould  be  open  a  sufficient  length  of  time  to  enable  all 
parties  who  desire  to  participate  in  such  election  to  have  ample 
time  in  which  to  cast  their  vote,  and  the  officers  presiding  may  be 
the  commissioners  of  the  fire  district  or  sudi  persons  as  may  be 
appointed  at  the  opening  of  the  polls,  and  such  election  (^cers 
should  take  the  constitutional  oath  of  offioe  before  entering  upon 
their  duties. 
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In  the  Matter  of  the  Proviaions  Kelatino  to  Justices  of  thk 
Peace 

(Dated  February  11,  ISIO) 

TowB  dUTfea — includiiii  meala  for  trSTelers  —  facs  of  conatablu. 

Ko  statute  permitii  a  justice  of  the  peace  to  charge  a  town  for  meals 
for  peraoDB  traveling  througli  the  county.  The  procedure  relative  to  the 
relief  of  poor  persons  la  prescribed  by  tlie  Poor  Law. 

Constables  are  not  entitled  to  a  fee  for  attiTidaiice  upon  a  court,  except 
in  courts  of  record. 

Piatt  R.  Hubbs,  Central  Islip,  N.  Y,,  submitted  a  statement  of 
facts  and  inquiries  baaed  thereon  as  follows : 

"  (1)  May  a  justice  of  the  peace  lawfully  charge  a  town  for 
lodging  and  meals  fnrniahed  to  a  person  traveling  about  tlie 
county  looking  for  work  provided  the  person  haa  no  means  of 
support  4 

"  (2)  May  a  constable  lawfully  charge  a  town  for  attending 
Jiistice's  Court  where  he  has  a  prisoner  to  Ining  before  the 
justice ! " 

Travis,  Comptroller. —  The  first  question  is  too  absurd  to 
require  a  legal  opinion.  The  Poor  Law  provides  for  the  election 
or  appointment  in  eadi  town  of  this  State  of  an  overseer  or  ovei^ 
aeers  of  the  poor.  They  are  chained  with  the  duty  of  furnishing 
relief  to  all  poor  persons  within  the  town.  The  procedure  to  be 
followed  is  outlined  in  the  Poor  Law.  The  town  cannot  be 
obligated  for  the  support  of  a  poor  person  except  in  the  manner 
stated  in  the  Poor  Law  and  then  only  after  an  investigation  has 
been  made  by  the  overseer  of  the  poor.  If  a  justice  of  the  peace 
is  permitted  to  furnish  meals  and  lodgings  and  chai^  the  town 
therefor,  any  other  town  officer  conld  with  equal  propriety  do  so, 
or  in  fact,  any  resident  of  the  town  who  furnished  meals  or  lodg- 
ings to  tramps  or  vagrants  would  be  entitled  to  charge  the  expense 
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or  reasonable  cost  to  tlie  town.  Such  a  piopontion  is  ridicnlona. 
Question  number  1  must,  therefore,  be  answered  in  the  negative. 

The  second  question  has  been  answered  hj  the  ooDrta  of  this 
State.  In  Matter  of  the  Town  of  Hempstead,  86  App.  Div.  the 
following  ia  found :  "  So  far  as  the  items  for  attendance  upon 
court  when  jury  was  summoned,  at  the  rate  of  ^ftj  cents  for  eadi 
attendance,  are  concerned,  no  authority  exists  in  law  for  sodi 
chai^  The  provision  of  the  statute  is  that  the  constaUe  is 
entitled  to  charge  fifty  cents  for  talcing  diarge  of  &e  jniy  during 
their  deliberation,  btU  there  is  no  provision  of  lam  Mdhorimng  a 
conslahle  to  make  any  charge  for  <^tendwwe  upon  a  court,  except 
when  he  attends  a  court  of  record." 

The  statute  has  not  been  changed  in  this  respect  since  the 
Hempstead  decision  was  rendered. 

I,  therefore,  conclude  that  a  constable  may  not  lawfully  dta^ 
his  town  for  attendance  upon  justice's  court 


In  the  Matter  of  the  Provisions  of  the  Gbitbbai.  Munioipai.  Lav, 
Sectioh  6 

ITH.UA  Pobniary  28,  1918) 
Highway  bonds — dlipoaitlon  of  Bnipltu. 

A  mirplue  KTieing  from  the  sale  of  bond*  may  legally  be  QmA  oal;  far 
the  purpose  for  which  the  bonds  were  IsHued. 

F.  H.  Pierce,  Dolgeville,  N.  Y.,  submitted  a  statement  of  facts 
and  an  inquiry  based  thereon  as  follows : 

"  In  November,  1915,  the  town  of  Manheim  raised  l^  bond 
issue  $21,000  to  pay  the  town's  share  of  the  coat  of  building  deven 
miles  of  county  roads  in  said  town.  When  the  bids  for  said  roads 
were  opened,  it  required  only  $15,000  to  liquidate  Manheim's 
share  of  the  cost  of  construction. 

"  What  may  the  surplus,  $6,000,  be  used  for?  " 

Teavis,  Comptroller. —  It  is  my  opinion  that  the  surplus  may  be 
used  only  for  the  purpose  for  which  the  bonds  were  issued  or 
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iqtplied  in  pa^mect  of  the  indebtednees  crested  therefor.  Sectiixi  6 
of  the  Qeneral  Municipal  Law  contemplat«B  that  each  bond  issue 
shall  be  devoted  to  a  specific  object  The  lan^age  of  that  section, 
in  so  far  as  it  is  pertineut,  is  as  follows:  "A  funded  debt  shall 
not  be  contracted  by  a  municipal  corporation,  except  for  a  specific 
object,  expressly  stated  in  the  ordinanoe  or  resolution  proposing 
it"  To  separate  any  part  of  the  proceeds  of  the  sale  and  apply 
them  to  another  pnrpoee  would  be  i]lef;al  and  unauthorized. 

Should  this  surplus  of  $6,000  be  applied  in  reduction  of  taxa- 
tion for  current  expenses,  it  would  have  the  effect  of  bonding  the 
town  to  pay  the  ooet  of  current  operations.  This  would  violate 
the  spirit  and  intent  of  the  law. 

The  geoeral  plan  of  financing  towns  assumes  that  there  will  be 
levied  against  the  taxable  property  of  the  town  annually  the  bhius 
necessary  to  pay  all  current  expensee.  An  effort  should  be  made 
to  pan^aee  at  par  bonds  of  this  issue  to  the  extent  of  the  surplus, 
thereby  retiring  them  and  reducing  the  town's  indebtedness.  If 
that  can  not  be  done,  it  is  my  opinion  that  a  separate  fund  should 
be  established  in  the  depositary  of  town  funds  and  an  agreement 
made  as  to  a  rate  of  interest  to  be  paid  thereon  and  the  amount 
of  the  fund  used  only  in  payment  of  principal  and  interest  of  the 
bends  issued  to  pay  the  cost  of  this  improvement. 


Tn  the  Matter  of  the  Provisions  of  the  Education  Law,  Sbotioh 
863;  Public  Officeks  Law,  Skction  11 

(Dkted  February  28,  1916) 

Svpenrlior'i  bond  —  penalty — Jnitiflcatfon  of  intetlai. 

Before  reeeivliig  uy  part  of  the  school  money  apportioned  to  a  town 
the  supervisor  ii  required  to  execute  and  deliver  to  the  county  treasurer 
his  bond  in  the  penal  Bum  of  at  least  double  the  amount  set  apart  or 
apportioned  to  the  town  and  of  any  such  moneys  unaccounted  (or  by  his 
predeeeasors. 

Sureties  are  required  to  Justify  in  the  aggregate  Id  at  least  double  the 
■mouDt  specified  in  the  undertalclng. 
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Hod.  B.  S.  Hayes,  couoty  treaaurer,  Watertown,  N.  T.,  sab- 
niitted  a  Btatement  of  facts  and  an.  inquiry  based  thereon  as 
follows : 

"  If  the  amount  to  be  paid  to  a  supervisor  of  a  town  by  the 
county  treasurer  of  school  fuuds  apportioned  or  contributed  by  the 
state  of  New  York  is  $2,000,  what  should  be  the  penal  sum  men- 
tioned in  the  undertaking  and  in  what  sum  diould  the  sureties 
thereon  justify  V 

Tea  VIS,  Cwnptroller. —  Section  363  of  the  Educatimi  Law,  in 
so  far  as  it  is  applicable  to  this  subject,  reads  as  follows:  "  The 
county  treasurer  shall  require  of  each  supervisor,  and  each  super- 
visor shall  give  to  the  treasurer,  in  beOulf  of  the  town,  his  bond 
with  two  or  more  sufBcient  sureties,  approved  by  the  treasurer,  in 
the  penalty  of  at  least  double  the  amount  of  the  school  moneys 
set  apart  or  apportioned  to  the  town,  and  of  any  such  moneys 
unaccounted  for  by  his  predecessor,  conditioned  for  the  faithful 
fli.^burswnent,  safe  keeping  and  accounting  for  such  moneys  and 
of  all  other  moneys  that  may  come  into  his  hands  from  any  other 
source." 

Section  11  of  the  Public  Officers'  Law  reads,  in  part,  as  follows: 
"  Every  of^al  undertaking  shall  be  executed  and  duly  aclcnowl- 
edgod  by  at  least  two  sureties,  each  of  whom  shall  add  thereto 
his  affidavit  that  he  is  a  freeholder  and  householder  within  the 
state,  stating  his  occupation  and  residence  and  the  street  number 
of  his  residence  and  place  of  business,  if  in  a  city,  and  the  sum 
which  he  is  worth  over  and  above  his  just  debts  and  liabilities 
and  |>roperty  exempt  from  execution.  The  aggregate  of  iJ)r  swns 
so  stated  in  siick  affidavits  must  be  at  least  double  the  amourU 
specified  in  ihe  undertaking." 

I,  therefore,  conclude  that  in  a  town  where  the  amount  to  be 
paid  to  a  supervisor  is  $2,000  and  that  constitutes  the  entire  ram 
received  or  to  be  received  by  him  for  school  purposes  during  the 
year,  the  supervisor  should  give  an  undertaking  in  the  penal  sum 
of  $4,000,  and  thnt  tlie  agErreimte  of  the  sums  stated  by  the  several 
sureties  in  their  affiilnvits  sliall  he  at  least  $8,000. 
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In  the  Matter  of  the  Provisiona  of  Law  ab  to  Inthgewt  Pebsons 

(Dated  February  28,  1016) 

QiurantiM  ezpouM  —  dlatiict  cbugMble. 

Where  a,  perwm  or  famitj,  not  pnuperB,  are  quarantlDed  becsuu  of  ■ 
contagions  dueaae.  and,  beeaiue  of  the  quaraatine,  become  unable  to 
maiataio  themaetvet,  the  ezpenie  thereof  ia  chargeable  ta  the  health 
diatrict.  If,  however,  at  the  ttme  of  impOBition  ot  quarantine,  the  per- 
■oni  were  paupers  receiving  relief  from  the  poor  authoritiea  the  jurisdic- 
tion of  the  poor  offlciala  continues  and  the  expense  of  maintenance  is  a 
charge  against  the  locality  chargeable  with  the  paupers'  support. 

Franklin  C.  Gilbert,  town  clerk,  Hempstead,  N.  T,,  submitted 
a  statement  of  facts  and  an  inquiry  baaed  tlioreon  as  follows: 

"At  a  meeting  of  the  town  board  of  health  of  the  town  of  Hemp- 
stead, N.  Y.,  held  Monday,  February  21,  1916,  I  was  directed 
to  request  an  opinion  frcan  your  office  in  regards  to  relief  authoi^ 
ized  by  a  health  offioer  in  indigent  cases  of  contagious  disease,  it 
being  the  desire  of  our  board  to  know  whether  expense  incurred 
through  order  of  the  health  officer  for  services  rendered  by  various 
physicians  in  such  cases  are  charges  against  the  general  fund  of 
die  town  or  against  the  overriecrs  of  the  poor."  , 

Travis,  Comptroller. —  This  subject  has  been  considered  by  the 
Honorable  Attorney-General  of  the  State. 

In  an  opinion  rendered  on  December  12,  1913,  he  held  that 
where  a  person  or  family  quarantined  by  the  board  of  health  was 
not  before  the  qnarantine  receiving  relief  from  the  poor  authori- 
ties of  the  municipality,  then  and  in  that  case  the  relief  famished 
and  made  necessary  by  reason  of  the  quarantine  is  a  chaT^  against 
the  public  health  fund  and  is  to  be  paid  by  the  health  district  upon 
which  the  health  fund  is  levied  and  assessed. 

In  another  opinion  rendered  on  February  14,  1913,  hehejd  that 
relief  furnished  to  n  family  or  person  who,  at  the  time  of  the 
quarantine,  was  recriviiii:  relief  from  the  poor  authorities  of  the 
municipality,  should  continue  during  the  qnarantine  to  be  a  diarge 
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against  the  poor  district  properly  chargeable  with  the  support 
of  the  family  or  perscm  quarantined. 

This  diatinctiou  was  recognized  hj  Mr.  Justice  Sawyer  in  an 
opinion  rendered  in  Matter  of  the  Application  of  Leeter  W.  Bel- 
lows and  Others  v.  Board  of  Supervisors  of  Seneca  Connty.  In 
that  proceeding  it  appeared  that  the  family  quarantined  had  never 
been  public  charges,  that  the^  became  so  solely  by  reason  of  the 
quarantine;  It  was  conceded  that  if  this  family  were  poor  persons 
under  the  Poor  Law,  the  expense  of  their  relief  would  be  chai^ 
able  against  Seneca  oounfy.  However,  the  learned  justice  held 
that  they  were  not  poor  persons  and  that  the  expense  incurred 
by  the  board  of  health  for  medical  services  and  other  relief 
afforded  during  the  period  of  the  quarantine  was  a  diarge  against 
the  board  of  health  of  the  town  of  Waterloo. 

I,  therefore,  conclude  that  if  at  the  time  tiie  quarantine  is 
imposed  the  person  quarantined  is  a  poor  person,  then  aJl  expenses 
necessarily  incurred  for  his  or  her  relief  and  maintenance  during 
the  period  of  the  quarantine  is  a  charge  against  the  poor  district 
otherwise  chargeable  with  his  or  her  support;  but,  if  the  person 
quarantined  is  not  at  the  time  of  the  imposition  of  the  quarantine 
a  poor  person  within  the  meaning  of  that  term  as  defined  in  the 
Poor  Law,  then  and  in  that  case  all  such  expenses  are  chaj'geable 
against  the  health  district  in  which  the  person  is  relieved. 


In  the  Matter  of  the  Provisions  of  the  Code  of  Obiminai,  Pro- 
CBDcaE,  Sections  147,  193,  657,  586  and  589 
(Dated  Mkrch  6,   1916) 
Deposit  of  caali  in  Uen  of  1»aU — a  jaatlce  of  the  peace  sitting  u  a  ma^atrat*. 
A  justice  of  the  peace,  sitting  as  a  committing  magiatrate,  is  authorised 
to  accept  a  deposit  of  cash  Loatead  of  an  undertaking  in  caaea  in  whlcOi 
he  is  ailtliorized  to  admit  to  bail. 

Cash  deposited  with  a  magletrate  in  lieu  of  bail  should  be  paid  into 
thfl  affle«  of  the  county  treasurer. 

A  statement  of  facts  tc^ther  with  inquiries  bssed  thereon  was 
Bubmittpd  as  follows: 
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"A  defendant  in  a  certain  town,  having  teen  held  to  answer 
to  the  grand  jury  upon  a  charge  of  violation  of  section  897  of  the 
Peoal  Law,  deposited  with  the  justice  of  the  peace  before  whran 
be  was  arraigned  $100  in  ca^h  in  lieu  of  bail  or  an  undertaking 
for  bis  appearance  before  the  grand  jury  on  said  charge.  The 
rarioua  papers  naed  in  connection  with  the  proceeding  were 
deposited  and  statements  forwarded  to  the  county  clerk  pursuant 
to  section  221  of  the  Code  of  Criminal  Procedure  but  the  cash 
d^Kwit  made  by  the  defendant  and  accepted  by  the  justice  was 
not  included  in  the  return  and  the  justice  is  undecided  as  to  who 
should  receive  and  have  the  custody  of  the  cash  deposited  by  the 
defendant  in  lieu  of  an  undertaking  pending  the  presentation 
of  the  case  to  the  grand  jury. 

"  Did  the  justice  of  the  peace  have  the  authority  to  receive  the 
said  deposit  in  lien  of  an  undertaking,  and  if  so  with  whom  should 
the  said  deposit  be  made  pending  the  detemunation  of  the  case  ?  " 

Travis,  Comptroller. —  Section  147  of  the  Code  of  Criminal 
Procedure  defines  or  enumerates  persons  who  are  designated  as 
magistrates  and  in  this  classification  we  find  justices  of  the  peace 
enumerated.  It  would  therefor  appear  that  a  justice  of  the 
peace  is  a  magistrate  within  the  meaning  of  the  Criminal 
Code  and,  in  section  586,  the  term  "  magistrate "  may  be  con- 
strued as  meaning  a  justice  of  the  peace  in  certain  instances. 

Under  section  192  of  the  Code  of  Criminal  Procedure  a  com- 
mitting magistrate  has  power  pending  the  examination  concern- 
ing a  bailable  crime  or  on  an  adjournment  of  such  examination, 
to  admit  the  accused  to  bail  irrespective  of  whether  or  not  the 
crime  ia  punishable  by  imprisonment  exceeding  five  years. 

Section  557  of  the  Code  of  Criminal  Procedure,  which  pro- 
hibits a  committing  magistrate  from  admitting  to  bail  where  the 
crime  ijiai^ed  is  punishable  by  imprisonment  exceeding  five  years, 
relates  only  to  the  admission  to  bail  of  a  prisoner  after  he  has 
been  held  to  answer  to  the  grand  jury.  In  this  inatanoe  it  is 
assumed  that  the  penalty  prescribed  for  the  alle^ied  offense  would 
not  be  greater  than  imprisonment  exceeding  five  years.     The 
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authority  of  tbe  cmumitting  magistrate  therefor,  to  accept  bail  or 
cash  in  lieu  thereof,  appeara  to  be  beyond  question,  as  poww  to 
hear  and  detemune  implies  power  to  admit  to  bail. 

Tlic  recent  amendment  to  section  5S6  of  the  Criminal  Code 
wherry  the  soope  is  Tridened,  was  evidently  for  the  purpose  of 
drawing  a  greater  safeguard  about  die  accused  than  the  section  in 
its  original  fonn  afforded.  Prior  to  the  amendment  to  this  sec- 
tion a  deposit  of  cash  in  lieu  of  bail  waa  required  to  be  made  to 
the  county  treasurer  and  no  farther  provision  for  a  deposit  of  cash 
in  lieu  of  bail  was  made.  There  can  be  no  distinction  drawn 
between  the  acceptance  of  an  undertaking  and  a  cash  deposit  in 
lieu  thereof  as  both  processes  are  in  the  nature  of  a  contract  with 
the  county  whereby  in  the  event  that  the  accused  fails  to  appear, 
the  cash  is  forfeited  or  an  action  accrues  on  the  undertaking. 

The  cash  having  therefore  been  legally  accepted  by  the  justice 
the  second  query  now  presents  itself  as  to  the  disposition  to  be 
made  thereof.  The  second  paragra^  of  section  586  read  as 
follows :  "  when  any  such  deposit  is  so  made  the  justice,  magis- 
trate or  other  person  with  whom  it  is  depoeited  shall  depowt  the 
sum  so  received  by  him  in  the  same  manner  as  may  b©  by  law 
provided  for  the  payment  and  deposit  of  money  with  the  clerk 
of  such  court,"  The  course  to  be  pursued  therefore,  by  Uie  justice 
with  relation  to  the  custody  of  the  cash  deposited  in  lieu  of  bail 
should  be  identical  to  that  practiced  by  the  clerk  of  the  court 
when  the  deposit  is  made  in  such  court  It  is  a  well  established 
practice  that  an  order  is  entered  providing  for  the  depoat  of  funds 
of  this  character  with  the  county  treasurer  priding  final 
determination.  Sections  588  and  589  indicate  beyond  any  ques- 
tion that  the  custody  of  the  fund  should  be  with  the  county  treas- 
urer as  section  588  provides  that  in  Uie  event  that  bail  is  to  be 
substituted  for  a  cash  deposit,  the  court  or  magistrate  before  whom 
tbe  bail  is  taken  must  thereupon  direct  that  the  money  deposited 
be  refunded  by  tbe  coimty  treasurer  to  the  defendant.  Again  in 
section  589,  where  a  deposit  has  been  m.ide  and  tbe  same  is 
applied  to  the  pa\"ment  of  judgment  or  fine,  the  surplus,  if  any, 
shall  be  returned  by  the  cninity  Ircasiirer  under  the  dirertion  of 
the  court 
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While  sectioQ  586  does  not  specifieollj  state  tliftt  the  moneys  so 
deposited  with  the  jiintice  shdl  be  paid  or  deposited  with  the 
county  treasurer,  vet  the  only  inferenoe  that  can  be  drawn  from 
a  fiireful  reading  of  this  section,  together  with  sections  588  and 
5811,  leads  to  the  conclusion  that  the  justice  of  the  peace  acted 
within  the  soope  of  his  authority  in  accepting  $100  cash  in  lieu 
of  an  undertaking  and  that  the  depositary  of  the  funds  should 
be  the  office  of  the  county  treasurer  subject  to  the  further  order 
of  the  court  having  competent  jurisdiction. 


In  the  Matter  of  the  Provisions  of  the  Charter  of  thk  Vilu-Ok 

OF  White  Plains  (Laws  of  1915,  chap.  356) 

(DBUd  March  13.  1910) 

Section*  eo,  fi4,  05  and  319  nlative  to  mnnicipal  budget — tranifen — appto- 
piUtions  for  contingendei. 

A  municipal  budgpt  U  the  formal,  complete,  final  statement  of  the 
propoted  Hnanciul  plan  for  a  Tiec&l  period  comprising  tbe  authorized 
municipal  L'xpenclitiirea  for  that  period  correlated  with  the  eetimated 
revenues  and  otiitr  means  of  meeting  such  expenditures. 

An  appropriation  once  made  ia  fixed  and  determined  and,  in  the  abeence 
of  ipecial  authoriiution,  may  not  be  transferred  to  any  other  apt^opria- 
tioQ  OT  used  for  anj'  oUier  purpoae. 

Eben  H.  P.  Squire,  Corporation  Counsel,  White  Plains,  N,  Y., 
submitted  a  statemwit  of  facte  and  inquiries  baaed  thereon  aa 
follows : 

"  The  common  council  of  the  city  of  White  Plains  adopted  aa 
January  31,  1916,  a  budget  for  the  city  of  White  Plains  for  the 
year  1916,  The  appropriations  were  set  forth  in  two  columns, 
one  headed  '  schedule '  and  the  other  headed  '  appropriations.' 
In  the  schedule  column  were  shown  the  amounts  allowed  for  each 
of  several  classes  of  expenses  pursuant  to  a  uniform  expense 
classification  preecribed  by  the  state  comptroller  and  adopted  by 
the  council.  The  total  allowed  for  each  (^ce  or  bureau  was 
entered  in  the  appropriation -column. 

"  Section  2  of  the  biulgct  ordinance  provides  as  follows:  '  The 
several  sums  entered  in  the  oolunm  marked  appropriation  are 
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hanbj  appropriated  for  Ae  aeranl  departmentB,  boarda,  <^cea 
and  pnrpoBes  apecified  herein  ezoepting  tlie  itema  ior  contin- 
genciea  mentioned  in  secticoi  8  of  thia  ordinanoei  Eadi  depart- 
ment, board  or  (rfSoer  ahall  limit  its  or  his  expenditure  for  the 
variooa  porpoees  set  forth  in  the  budget  to  the  amounts  appearing 
in  the  ctdumn  marked  schedule  unless  the  commcHi  oooneil  diall 
axpreasly  auth<Hi2e  a  transfer  from  one  Bchedtde  to  another  within 
an  appropriati<Hi,  The  poeitiona  designated  hertnn  an  hereby 
eetablished.* 

"  The  budget  ccmtained  a  number  of  appropriatiiKiB  for  '  con- 
tingencies.' Section  3  of  the  ordinance  proyides  with  respect  to 
these  that  the;'  '  are  herel:^  declared  to  be  appropriated  for  the 
departments,  boards  and  offices  named  but  subject  to  the  reappro- 
priatioD  ot  the  common  oouncdL  The  common  council  maj  here- 
after uae  these  appropriations  for  the  purpose  of  transferring  the 
amounts  tiierein  to  supidement  or  create  other  appropriations  for 
the  boards,  departments  or  offices  specified.  No  part  of  the  funds 
contained  in  these  appropriations  shall  be  used  for  the  payment, 
expmditnre  or  incurring  of  indebtedness  until  after  sucli  transfer 
or  reappropriati<»i  by  the  oonmum  oounciL' 

"  lie  opinion  of  the  department  is  asked  oa  several  questions 
all  baring  to  do  witli  determining  in  what  respects,  if  any,  the 
oommon  council  may  supplement  or  add  to  the  appropriations  now 
found  to  be  defitnoit.  These  inquiries  resolve  ftsnselves  into 
separate  questions  as  foUows : 

**  (1)  May  the  common  council  transfer  an  appropriation  made 
for  one  bureau  or  office  to  another  bureau  or  office* 

"  (2)  May  an  item  in  the  budget  intended  to  be  for  alteration 
and  repairs  to  the  municipal  building  which  was  by  error  included 
in  the  appropriatifMOS  for  the  commissioner  of  public  safety,  who 
chiefly  occupies  the  municipal  building,  be  transferred  to  the 
appropriation  for  municipal  building  t 

"  (3)  May  an  appropriation  for  contingencies  classified  under 
the  fire  bureau  be  transferred  1^  dividing  it  between  the  fire 
bureau  and  the  police  bureau  !  " 

Travis,  Comptroller. —  In  order  that  this  opinion  may  be  a 
guide  in  solving  all  similar  problems  that  may  arise  in  the  city 
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of  White  Plainfl,  I  think  it  advisable  to  discuss  briefly  the  prin- 
ciples of  budgets  for  cities,  particularly  in  reference  to  a  oi^ 
having  a  charter  Bach  as  that  of  White  Plains.  A  budget  has  been 
defined  as  follows:  "A  municipal  budget  is  the  formal,  complete^ 
final  gtatement  of  the  proposed  finan<aal  plan  for  a  fiscal  period 
comprising  the  authorized  municipal  expendituree  for  that  period 
correlated  with  the  estimated  revenues  and  other  means  of  meet- 
ing Bach  expenditures." 

A  municipal  budget  la  intended,  and  should  be  used,  as  an 
instrument  of  financial  control.  The  various  appropriations  for 
expenditures  are  in  the  nature  of  allowances  to  be  expended  by  the 
ofGcerB  of  the  city  for  the  several  purposes  named  in  the  municipal 
budget  Through  the  municipal  budget,  the  people  and  their 
direct  representatives  should  control,  regulate  and  direct 
municipal  expenditures  with  the  aim  of  making  the  administra- 
tion  of  governmental  affairs  efficient  and  economical. 

At  the  time  the  budget  was  considered  by  the  oounoil,  a  public 
hearing  was  had,  the  estimates  had  been  published  and  the  tax- 
payers and  other  citizens  heard  on  the  subject.  It  is  olrvious  that 
a  budget  cannot  serve  its  purpose,  if  after  its  adoption  the  ccon- 
mon  oonnoil  should  make  repeated  changes  therein  so  that  the 
actual  expenditures  of  the  city  will  bear  little  resemblance  to  the 
budget  as  originally  adopted  in  the  full  light  of  publicity.  To  do 
so,  would  deceive  and  mislead  the  taxpayers.  If  the  ecnnmon 
council  adepts  a  budget  wiliiout  having  before  it  sufficient 
information  upon  whidi  to  act  intelligently  and  if  the  budget  as 
adopted  is  difficult  of  administration  because  of  omissions  and 
other  defects,  I  think  that  as  a  matter  of  policy  it  is  better  for 
the  city  to  suffer  the  consequeooefl  that  come  from  a  pooriy  pre- 
pared budget  rather  than  that  it  should  undermine  and  destroy 
the  saf^^uards  that  aoca-ue  from  and  vrhidi  the  pnUio  gennally 
associates  -with  a  budget  As  a  matter  of  law,  there  is  very  little 
relief.  The  charter  of  the  city  gives  the  council  no  power  to 
transfer  part  of  one  appropriation  to  supplement  another,  and  it 
forbids  in  very  stringent  terms  the  incurring  of  any  debts  « 
liabilities  or  the  payment  of  any  sums  in  excess  of  the  appro- 
priations adopted. 

•Section  60  of  the  charter  provides  as  follows :    "  The  wvenl 
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SQms  cODtainrd  in  the  final  estimates  of  rereDues  to  be  leoeived 
by  the  dty  applicable  for  each  purposes  and  all  moneys  necessary 
to  be  raised  by  tax,  in  addition  tJiereto,  to  pay  the  expenses  of 
conducting  the  biisineeB  of  the  city,  shall  be  and  become  apjwo- 
priated  in  the  amounts  and  for  the  several  departments,  offices 
and  purposes  named  therein  for  the  following  fiscal  year." 

Section  64  of  the  charter  provides  as  follows :  "  It  shall  not  be 
lawful  for  any  officer,  board  or  department  of  the  city  to  enter 
into  any  contract  for  work,  labor  or  services  •  *  *  whic^  by 
the  terms  of  such  contract  involves  the  expenditure  of  money  or 
liability  therefor  which  *  «  •  Bhall  be  in  excess  of  the 
amount  which  has  been  estimated  and  allowed  for  snch  officer, 
board  or  department  in  the  final  estimate  adopted  by  the  common 
council." 

This  section  further  provides  that  any  contract  made  in  viola- 
tion thereof  shall  be  null  and  void,  and  that  any  officer  making  or 
voting  for  such  contraot  or  auditing  any  account  or  claim  there- 
under, ^lall  be  guilty  of  a  misdemeanor. 

My  answer  to  inquiry  one  must,  therefore,  be  that  the  common 
oonncil  has  no  audi  right;  that  in  the  absence  of  any  special 
authotization,  an  appropriation  once  made  is  fixed  and  determined 
and  may  not  be  transferred  to  any  other  appropriati<»i  or  used  for 
any  other  purpose. 

In  this  connection,  I  note  that  the  ordinance  adopted  by  the 
council  considers  as  appropriations  the  total  amount  for  each 
office  or  bureau  and  not  the  items  making  up  the  total.  It  is  my 
opinion  that  the  practice  is  not  a  sound  one  and  has  the  effect  of 
destroying  oonsiderrably  the  value  of  s^egated  budget  That 
having  been  done,  however,  it  is  ray  opinion  that  the  council  may 
make  transfers  from  one  schedule  it«n  to  another  within  the  samp 
appropriation  but  not  from  one  appropriation  to  another. 

The  answer  to  inquiry  two  is  governed  by  the  answer  to  inquirr 
one.  This  transfer  may  not  be  made,  Tf,  however,  it  is  the  fact 
that  the  commissioner  of  public  safety  occupies  the  municipal 
building  and  if  the  repairs  are  such  as  come  under  the  juris- 
diction of  the  commissioner  of  public  anfety,  T  sM  no  objection 
to  paying  for  those  repairs  out  of  the  apjwopriation  allowed  to 
the  commissioner  of  public  ufeiy.     Section  117  of  the  charter 
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providee  that  the  conuniaisoner  of  public  works  shall  have  ohai^ 
of  the  repair  and  mainteDaoce  of  public  buildings.  If,  therefore, 
the  repairs  are  such  as  come  under  his  jurisdiction,  they  may  be 
paid  out  of  any  appropriatiim  allowed  to  the  commissioner  of 
public  safety. 

In  answering  the  third  inquiry,  I  want  it  nnderstood  that  I 
am  not  passing  upon  the  propriety  or  legality  of  appropriations 
for  contingencies  as  my  opinion  is  not  aaked  thereon.  The  com- 
mon council  has  made  appropriations  for  contingencies  and  taxes 
have  been  levied  to  meet  them.  They  must,  therefore,  be  accepted 
as  a  faot.  Section  3  of  the  budget  ordinance  providee  that  the 
common  council  may  use  the  appropriation  for  continpencina  for 
the  purpose  of  transferring  the  amounts  therein  to  supplement  or 
create  other  appropriations  for  the  boards,  departmenta  or  offices 
specified.  It  is  my  opinion,  that  pursuant  to  this  reservation,  t3ie 
coonoil  may  transfer  any  apprt^riation  for  contingencies  for  a 
bureau  in  one  department  to  any  other  bureau  in  the  same 
department 

Section  219  of  the  charter  providee  that  the  commissioner  of 
public  safety  shall  have  charge  of  the  bureau  of  fire  and  police. 
It  is  my  opinion,  therefore,  that  a  contingency  appropriation  for 
one  of  these  bureaus  may  be  transferred  by  the  common  council 
for  use  of  another  bureau.  This  disposes,  I  believe,  of  all  the 
inquiries  made. 

I  call  attention,  in  addition,  to  section  65  of  the  charter,  which 
provides  as  follows:  "  ^Tien  any  money  or  revenues  are  received 
by  any  officers,  board  or  department  of  the  city  in  any  way  other 
than  by  municipal  tax,  such  money  or  revenues  may,  with  the 
approval  of  the  common  council,  be  used  and  applied  toward  and 
in  addition  to  the  funds  so  estimated  and  allowed  by  the  tax 
budget  in  such  manner  aa  in  the  judgment  of  the  said  common 
council  may  be  most  beneficial  to  the  city." 

I  am  of  the  opinion  that  the  only  means  for  increasing  any  of 
the  appropriations  contained  in  the  budget,  consista  in  appropria- 
tion of  surplus  revenues,  if  there  be  any,  pursuant  to  the  pro- 
visions of  this  section.  If  any  miscellaneous  revennes  shonld 
exceed  the  amount  estimated  in  the  budget,  T  believe  the  comm(m 
council  may  use  the  ezoees  to  supplement  appropriations.      .^  , 
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In  the  Matter  of  the  Prorisioiia  of  the  Codk  of  CbimhtIi,  Pbo- 
OEDOBE,  Sbction  132  —  Torts  of  Village  Police  Officers 

(Dkt«d  Hucli  IS,  lOlS) 

DafuM  cf  Uw  niiU^piiicMdiiica  foi  ramoral  of  vtOMg/i  offlcar— wiricM  of 


A  Tillmgo  U  under  no  obligation  to  pa;  the  expenMe  incurred  In  detenu 
of  «n  action  brought  Agftinat  a  police  officer  to  recover  for  an  allied 
aasault.  Bzpensea  inearred  hj  a  Tillage  officer  in  rMiating  ronoval  from 
office  are  not  a  charge  agaiut  the  TUlag«. 

Herman  Dean,  Fishkill,  N.  Y.,  aubmitted  a  statement  of  facts 
and  an  inquiiy  based  thereon  as  follows : 

"An  ez'police  officer  of  a  village,  having  been  indicted  by  the 
grand  jiuy  for  assault  in  the  second  degree,  the  assault  being 
alleged  to  have  been  committed  during  the  term  of  the 
officer's  service  as  a  village  policeman,  the  village  board  passed  a 
resolution  to  furnish  counsel  for  the  defense  of  such  ex-offioer  at 
the  expense  of  the  village. 

"  CTbarges  having  been  preferred  to  the  appellate  division  of 
the  supreme  court  against  a  village  police  justice  and  an  order  to 
show  cause  why  he  should  not  be  removed  from  (^ce  having  been 
served  upon  him,  the  village  board  has  authorized  or  promised  to 
authorize  the  payment  by  the  village  of  the  expenses  incurred  by 
such  police  justice  in  defending  himself  before  the  appellate 
division. 

"(1)  May  the  village  board  obligate  the  village  to  pay  the 
expenses  inaurred  by  the  ex-police  officer  in  defeading  the  action 
brought  against  him  f 

"(2)  May  the  village  board  authorize  the  police  mapstrate 
to  employ  counsel  at  the  expense  of  the  village  in  defending  him- 
self in  the  procedings  brought  for  his  removal  V 

Tratib,  Cwnptroller. —  In  my  opinoin,  both  inquiriea  should 
be  answered  in  the  negative. 

If  the  police  officer,  as  allied,  did  assault  an  intoxicated  man, 
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he  exceeded  his  authority  because  it  was  no  part  of  his  duty  to 
strike  an;  person.  A  similar  question  was  before  the  court  in 
Donohue  v.  Keeahan,  91  App.  Div.  602.  Mr.  JnBtice  Woodward, 
in  writing  the  opinion,  said :  "  The  duty  of  a  ptdioeman,  under 
proper  circiunstanceB,  to  make  an  arrest,  carries  witii  it  the  ri^t 
to  use  so  much  of  force,  and  no  more,  ss  is  reasonably  fteceesai;  to 
accomplish  the  purpose.  When  the  officer  goes  beyond  that  point 
he  ceases  to  act  in  behalf  of  the  city,  and  he  assumes  the  responsi- 
bility. The  allegation  of  this  complaint  is  that  the  defendant 
'  without  justification  or  provocation '  assaulted  the  plaintiff ;  and 
unless  the  corporation  counsel  shall  be  authorized  by  the  revised 
charter  to  defend  policemen  who  are  charged  with  the  commission 
of  torts,  there  would  seem  to  be  no  good  reason  why  the  defendant 
should  not  be  called  upon  to  answer  for  his  tort  the  same  as  any 
other  person.  Ab  was  said  by  the  court  in  the  somewhat  analogous 
case  of  People  ex  rel.  Underbill  v.  Skinner  (T4  App.  Div.  58,  62)  : 
'  It  would  be  against  public  policy  to  permit  individuals  to  defend 
purely  peraonal  actions  at  the  expense  of  the  community.  Men 
undertake  public  duties,  they  discharge  the  duties  of  citizenship, 
subject  to  the  risk  of  being  called  upon  to  defend  their  conduct 
in  the  courts;  it  is  one  of  the  penalties  we  pay  for  the  protecticai 
of  society    *    *    *.' " 

As  r^ards  the  removal  of  the  police  ma^rtrate  by  the  appel- 
late division,  the  only  provision  of  law  authorizing  and  directing 
that  any  part  of  the  expense  may  be  charged  against  the  village 
is  that  found  in  section  132  of  the  Code  of  Criminal  Procedure. 
In  so  far  as  it  is  applicable,  it  reads  as  follows:  "  The  appellate 
division  shall  have  power  to  order  the  proofs  upon  any  proceedings 
hereunder  to  be  taken  before  a  referee  to  be  appointed  by  such 
appellate  division  and  to  certify  the  reasonable  expenses  of  such 
referee,  which  amount,  so  certified,  is  hereby  declared  to  be  a 
charge  against  the  city,  town  or  village  within  which  such  justice 
of  the  peace,  judge  or  justice  *  *  *  exercises  the  dutiee  of 
his  office." 

I  am  unable  to  find  any  provision  of  law  otber  than  the  one 
last  above  referred  to,  which  expressly  makes  expenses  incurred 
by  police  offioera  and  police  ma^strates,  under  cdroumatancee  sudi 
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as  these,  a  charge  against  the  village.  I,  therefore,  condude,  aa 
did  Mr.  Justice  Woodward,  that  there  is  no  good  reason  why 
theae  persons  should  not  be  eaJled  upon  to  anawer  for  their  tOTts 
or  misdeeds  the  same  as  any  other  oitizea. 


In  the  Matter  of  the  Provisions  of  the  Citabteb  op  Gltins  Falls 
(Laws  of  1908,  chap.  29),  Sections  6,  8,  9  and  20 

(DKted  March  28,  19ia} 

PrOTitiou  of  the  Home  Rnle  Bin,  L«wa  of  1913,  dicptei  246  — uUriei  of  dt; 
officUlu 

The  proTiaion  of  the  charter  of  the  city  of  Qlena  Falls  fUing  the  aalaf? 
of  the  cbamberlain  haB  not  been  repealed  or  luperaeded  by  the  ao-called 
Home  Kule  Bill  (LawB  of  1SI3,  chap.  247). 

W.  S.  Thomas,  Glens  Falls,  N.  Y.,  submitted  a  statwnent  of 
facts  and  an  inquiry  based  thereon  as  follows: 

"  The  city  of  Glens  Falls  was  incorporated  by  cQupter  29  of 
the  Laws  of  1908.  Section  6  thereof  provides  that  tlie  city 
chamberlain  »ball  be  a  city  officer;  section  8,  that  he  shall  be  an 
elective  officer.  Hia  duties  are  set  forth  in  section  20.  Section 
9  reads,  in  part,  as  follows:  '  He  (meaning  the  chamberlain) 
shall  receive  an  annual  salary  of  twelve  hundred  dollars.'  The 
charter  was  amended  generally  by  chapter  550  of  the  Laws  of 
1909,  but  no  change  was  made  in  section  9, 

"  May  the  common  council,  pursuant  to  chapter  247  of  the 
Laws  of  1913  —  the  so-called  home  rule  bill  —  determine  to  pay 
the  city  chamberlain  a  sum  in  excees  of  $1200  as  his  annual 
salary  i" 

Travts,  Comptroller. —  Under  the  home  rule  bill,  each  city  is 
granted  certain  powers  in  general  and  specific  terms.  Generally, 
each  city  is  empowered  to  regulate,  manage  and  control  its  prop- 
erty and  local  affairs  and  is  granted  nil  the  rights,  privileges  and 
jurisdiction  necessary  and  proper  for  carrying  such  powers  into 
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execution.  The  specific  gracte,  so  far  as  pertinent  to  the  inquiry, 
are  to  be  found  in  aobdiviaioiw  1  and  23  of  the  act.  These  sub- 
divisions are  as  f  (^lows : 

Subd.  17.  To  determine  and  regulate  the  number,  irode  of 
selection,  t«rms  of  employment,  qualifications,  powers  and  duties 
and  compensaiion  of  all  employees  of  the  city  and  the  relations 
of  all  officers  and  employees  of  the  oi^  to  each  other,  to  the  city 
and  to  the  iuhabitanto. 

Subd.  23.  To  exercise  all  powere  necessary  and  proper  for 
carrying  into  execution  the  powers  granted  to  the  city. 

With  reference  to  subdivision  17,  the  Attorney-General,  in  an 
opinion  dated  June  6,  1913  (Opinions,  1913,  p.  380)  has  said: 
"  I  do  not  overlook  subdivision  17  of  section  20.  *  *  *  This 
must  be  taken  simply  to  refer  to  ordinary  employees  as  dis- 
tinguished from  {^Qcials  appointed  or  elected  under  the  city  char- 
ter. Certain  it  is  that  the  Home  Rule  bill  does  not  intend  (and 
Bttoh  power  would  be  ineffectual  if  attempted  to  be  granted)  to 
allow  cities  to  regulate  the  number,  mode  of  selecting,  temifl  of 
employment,  qualifications,  powers,  duties  and  compeiisation  of 
aldermen  or  members  of  various  municipal  boards  or  of  other 
officials,  charged  nnder  the  charter,  with  the  performance  of  official 
municipal  duties." 

My  condusion  is  that  the  fixing  of  salaries  of  officials  ia  not  one 
of  the  powers  conferred  gOTerally  or  specifically  by  chapter  247 
of  the  Laws  erf  1913,  and  that  the  provision  of  the  Glens  Falls 
charter  mentioned  above,  has  not  been  superseded. 


In  the  Matter  of  the  Provisions  of  the  Code  of  Oimiwal  Pko- 
cBouBE,  Sbctioh  740-b 

(Dated  April  5,  IfiH) 

Office  of  conaUblft— JiiTtsdlctloa  of  jostiM. 

A  conaUble  It  not  entitled  tn  a  fee  for  keeping  In  enatody  a  person 
nnder  arrest  until  after  arraignment  and  a  direction  by  a  justice  to 
retain  tha  perion  arreated. 
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A  justice  of  the  pMice  ncqnirM  no  jnrUdietloii  over  k  person  urotod 
until   krrsigmnuit  uid  until   then  cmi  make  no  order  respecting  hli 

Willmirth  Haff,  President,  Boaid  of  Town  Auditors,  Islip,  N. 
Y.,  submitted  an  iuquii^  as  follows: 

"  If  a  constable  arreetB  late  at  night  and  brings  before  justice  in 
morning,  can  he  chaise  for  two  days'  cnstody,  or  if  he  holds 
prisoner  one,  two  or  three  days  before  bringing  him  before  justice, 
can  he  ctarge  for  the  one,  two  or  three  daya  I" 

Tbatis,  Comptroller. — A  constable  may  not  legaUy  charge  for 
keeping  a  person  apprehended  under  warrant  until  after  arraigo- 
ment  before  a  justioe  and  bj  directi(Hi  of  the  justice. 

The  fees  of  a  ctmstable  are  prescribed  in  section  740-b  of  the 
Code  of  Criminal  Procedure,  and  among  others,  is  the  following: 
"  For  keeping  a  prisoner  after  being  brou^t  before  the  justice^ 
and  by  his  direction  in  costody,  one  dollar  per  day." 

In  Matter  of  the  Town  of  Hempstead,  86  App,  Div.  at  page 
335,  the  court  said,  respecting  this  subject:  "  So  far  as  the  item 
for  taking  prisoner  before  a  justice  is  concerned,  no  charge  is  per- 
mitted by  &e  statute;  A  constahle  is  only  authorised  to  diai^ 
for  executing  a  warrant  serenty-fiTe  cents,  and  for  the  custody 
of  the  defendant  during  the  pendency  of  the  prooeding,  when  he 
is  directed  by  the  justice  to  retain  the  perswi  arrested  tn.  cvstody, 
one  dollar  per  day.    No  other  charge  in  this  regard  is  authorized." 

Again,  in  Ackerson  v.  Supervisors,  166  App.  Div.  22,  the  court 
said :  "A  justice  of  the  peace  may  direct  a  town  coastahle  to  tpke 
a  person  charged  with  crime  into  custody  on  the  day  of  the  hefll^ 
ing  and  on  any  adjourned  day  until  judgment  is  ^ven,  unless 
the  defendant  has  been  admitted  to  bail,  and  the  constable  is 
entitled  to  one  dollar  per  diem  for  keeping  the  prisoner,  as  pro- 
vided in  section  740-b  of  the  code  of  criminal  procedure" 

A  justice  of  the  peace  acquires  no  jurisdiction  over  the  person 
in  custody  until  arraignment,  and  until  then,  tlie  justioe  can  make 
no  order  respecting  his  custody. 
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In  the  Matter  of  the  Villagk  Law,  Section  129 

(Dated  April  6,   1916) 

SerUl  bond*  ef  the  vlllace  of  RarritnuL 

Village  boDda  muit  become  due  within  twanty  yeaia  fTom  date  of  iaaue, 
and,  nnlcM  the  whole  amount  of  indebUdneai  repiesented  thereby  is  to  be 
paid  within  five  years  from  their  date,  they  ehall  be  bo  iaaued  ae  to  pro- 
vide for  the  payment  of  the  iDdebtedoeai  in  equal  annual  iutallmeuti, 
the  Itnt  of  which  aball  be  pKj«ble  not  more  than  five  yeara  from  their 
dat«. 

Kni^t  &  Bush,  civil  engineen  and  surreyon,  Monroe,  N.  Y., 
submitted  a  statement  of  factfi  and  an  inquiry  based  thereon  as 
follovs: 

"  The  village  of  HanimBn  is  about  to  issue  bonds  a^regating 
$75,000  for  the  poipose  of  oonstnictiug  a  municipal  village  water 
plant  It  seems  desirable  to  issue  serial  bonds  for  a  period  not 
exceeding  thir^  years,  and  arranging  the  maturities  so  that  noth- 
ing bat  interest  would  be  paid  during  the  first  five  years,  and  tbat 
thereafter,  the  principal  sum  of  the  issue  shall  be  paid  in  graduated 
installments  of  $1,500  per  annum  in  the  second  five-year  period ; 
$2,000  per  annum  in  the  third  five-year  period ;  $3,000  per  annum 
in  tfie  fourth  five-year  period ;  $4,000  per  annum  in  the  fifth  five- 
year  period,  and  $4,500  per  annum  in  the  sixth  five-year  period, 
interest,  of  course,  being  paid  in  addition  to  the  above  mentioned 
sums. 

"  May  this  plan  be  legally  carried  out  in  fixing  and  determining 
the  bond  maturities  ?" 

Tbavis,  Comptroller. —  I  am  oonvinced  that  it  cannot.  Section 
130  of  the  Village  Law,  prior  to  1915,  read,  in  part,  as  follows: 
"  Bonds  or  other  obligations  of  the  village  shall  be  signed  by  the 
preeident  and  attested  by  the  clerk,  under  the  corporate  seal. 
They  shall  become  due  within  thirty  years  from  the  date  of  issue, 
and,  unless  the  whole  amount  of  the  indebtedness  represented 
therdl>y  is  to  be  paid  within  five  yeara  from  their  date  they  shall 
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be  so  issued  as  to  provide  for  the  payment  of  the  indebtedness  in 
annual  instalbnentB." 

In  1915,  that  part  of  section  129  quoted  above,  was  amended 
by  chapter  48  of  the  LawB  of  that  year,  to  read  as  follows;  "  Bonds 
or  other  obligations  of  Uie  village  shall  be  signed  by  the  president 
anil  attested  by  the  clerk,  under  the  corporate  seal.  TTwy  shall 
buL-ome  due  within  thirty  years  from  the  dote  of  issue,  and,  unless 
the  whole  amount  of  indebtedness  represented  thereby  is  to  be 
paid  within  five  years  from  their  date  they  shall  be  bo  issued  as 
to  provide  for  the  payment  of  the  indebtedness  in  eqwil  annual 
installments  the  first  of  which  ^all  be  payable  not  more  tiiao  five 
years  fwmi  their  date." 

Careful  comparison  of  the  two  quotaticms  will  readily  indicate 
to  you  that  the  effect  of  the  amendmoit  of  1915  was  to  require 
that  bond  maturities  of  this  nature  should  be  so  fixed  as  to  provide 
for  the  payment  of  the  entire  issue  in  "  equal "  annual  install- 
ments, 


In  the  Matter  of  the  Provisions  of  the  ConE  or  Cteimifat,  Pro- 
CKDDBE,  Section  382  as  to  Audit  of  Town  Accounts 

(Dated  AprU  6,  19i«) 

Statute  of  Limitationi  —  antlioritr  of  aDdltors. 

A  claim  against  a  town  for  eerricu  rendered  during  a  period  of 
twentj-two  jeara  ie  not  a  mutual,  open  and  current  account.  The  eii- 
ytAT  Statute  of  Limitations  applies  to  accounts  againet  towns,  and  h 
board  of  town  auditors  has  no  autlkority  to  waive  the  statute. 

A  Itoard  of  town  auditors  has  no  authority  to  allow  a  clsim  at  a  sum 
greater  than  the  amount  claimed.  A  bill  which  is  not  correct  ma;  be 
returned  for  correction  or  audited  ae  presented,  and  claimant  ma;  present 
another  claim  for  such  additional  amount  as  may  be  legally  due. 

A.  L,  Downs,  Secretaiy,  Board  of  Town  Auditors,  Mattituck, 
N.  Y.,  submitted  a  statement  of  facte  and  inquiries  based  thereon 
as  follows : 

"(1)  A  daimont  presents  an  account  against  the  town  for 
audit,  containing  charges  for  erecting  and  taking  down  election 
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booths,  oOT«iiig  a  period  of  twenty-two  years.  For  how  many 
years  should  the  board  of  town  auditors  allow  payment  of  this 
account ! 

"(2)  In  case  a  daimant,  by  miatate  or  throu^  ignorance,  pre- 
suits  a  claim  for  audit  in  which  the  fees  charged  are  less  than  the 
legal  fees  fixed  for  the  particular  serricee,  should  the  board  of 
town  auditors  increase  such  bill  allowing  the  claimant  the  legal 
fees  prescribed  by  law!" 

Travis,  Comptroller. —  In  anawer  to  inquiry  1,  permit  me  to 
say  that  I  am  of  the  (pinion  &at  the  board  of  town  auditors 
should  audit  the  account)  allowing  a  reasonaUe  sum  for  services 
performed  within  the  sis  years  before  the  presentation  of  the 
account 

Section  382  of  the  Code  of  Civil  Procedure  fixes  a  six  year 
Statute  of  Limitation  for  ordinary  accounts  and  contracts.  That 
section  is  applicable  to  charges  such  as  are  referred  to  in  this 
inquiiy.  The  claimant's  account  cannot,  in  my  opinion,  be  deemed 
a  "  mutual,  <^ien  and  current  "  account.  Accounts  are  "  mutual, 
open  and  current "  when  each  party  makes  charges  against  the 
other  without  at  any  time  stating  the  accounts.  Ross  v.  Koes,  6 
Hun,  80. 

The  board  of  town  auditors  has  not  the  power  to  waive  the 
Statute  of  Limitations.  In  Woods  v.  Supervisors,  136  N.  T.  403, 
it  was  hdd  that  the  power  given  to  boards  of  supervisors  to  audit, 
settle,  pay  or  ccsnpromise  claims  against  their  counties,  implies 
power  to  waive,  by  proper  agreement,  the  defense  of  the  Statuto 
of  Limitations  as  to  claims  not  already  outlawed. 

In  McGreevy  v.  CHty  (rf  New  York,  30  Misc.  Rep.  56,  it  was 
held  that  where  a  claim  against  a  town  has  become  barred  by  the 
Statute  of  Limitations,  the  town  board  of  the  town  has  no  power 
to  revive  the  claim. 

I,  therefore,  conclude  that  the  board  of  town  auditors  of  yoor 
town  is  without  power  to  audit  and  allow  items  or  charges  ocm- 
tained  in  the  claimant's  account  for  services  rendered  more  than 
six  years  before  the  presentation  of  the  account 

Answering  inquiiy  2,  permit  me  to  say  that  the  board  of  town 
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auditors  ha^  not  the  authcwity  to  allow  an  aooount  at  a  snm 
greater  than  that  claimed  by  the  claimant.  It  may  return  the  bill 
for  correction,  or  audit  and  allow  it  at  the  sums  diarged  and 
permit  the  claimant  to  present  another  claim  for  the  additional 
sums  l^ally  his  dua 


In  the  Matter  of  the  Proyisiona  of  the  Publio  Officbks  Law, 
Section  62,  and  of  the  Town  Law,  Seotiohs  85  Am)  131, 
Relative  to  M^ing  of  Town  Board 

(D«t«d  April  T,   1916) 

Orguiisatioii  of  town  boud— meetinsa  on  hoUdayi. 

No  statute  prohibits  a  meeting  of  §.  towD  board  on  k  legkl  holidir. 
When  Buch  a  meeting  is  held  the  members  of  the  board  are  entitled  to 

the  coiapenaation  prescribed  by  statute. 

Charles  P,  Calhoun,  Secretary,  Board  of  Auditors,  Harrison, 
Westdiester  county,  N,  Y.,  submitted  a  statement  of  fact  and  an 
inquiry  based  thereon  as  follows: 

"  The  town  board  of  the  town  of  Harrison,  Westcheeter  county, 
convened  on  January  1,  1916,  for  the  purpose  of  organizing  and 
for  tiie  transaction  of  any  necessary  business. 

"  Is  it  legal  for  the  town  board  to  meet  on  a  holiday,  and  are 
the  members  thereof  entitled  to  compensation  for  their  servicea!" 

Tkavis,  Comptroller. —  Section  85  of  the  Town  Law,  in  so  far 
as  it  is  applicable  to  this  question,  reads  as  follows:  "  Town  (^eera 
shall  be  entitled  to  compensaticm  at  the  following  rates  f<w  each 
day  actually  and  necessarily  devoted  by  them  to  the  service  of  the 
town  in  the  duties  of  their  respective  offices,  when  no  fee  is  allowed 
by  law  for  the  service,  as  follows:  The  supervisor  *  *  *j 
town  clerk  •  •  »^  justice  of  the  peace  •  *  *^  each,  two 
dollars  per  day,  unless  a  different  rate  be  fixed  by  or  pursuant  to 
this  section." 

Section  131  of  the  Town  Law  reads,  in  part,  as  follows:  "  The 
supervisor  or  the  town  derlt  may  call  a  special  meeting  of  the  town 
board  at  any  time  by  giving  at  least  two  days'  notice  in  person  or 
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in  writing  to  the  other  memhere  of  such  hoard  of  the  time  when 
and  the  place  where  fluch  meeting  ie  to  be  held." 
Section  62  of  the  Public  OfBcers  Law  provides,  in  this  con- 
,  nection,  as  follows:  "  Holidays  and  half  holidays  shall  b«  con- 
sidered as  Sunday  for  all  purposes  relating  to  the  transaction 
of  business  in  the  public  oflkes  of  the  state  and  of  each  county." 

This  statute  was  considered  in  the  ease  of  Flinn  v.  Union  Surety 
k  Guaranty  Company,  IJO  N.  T.  145,  and  interpreted  in  the 
following  language:  "  The  obvious  purpose  of  this  sUtute  was  to 
authorize  the  closing  of  the  public  offices  of  the  state  and  the 
counties  upon  public  holidays  for  the  purpose  of  relieving  the 
officers  and  employees  in  such  officers  from  the  duty  of  performing 
official  services  on  such  days.  *  *  *  It  does  not  prohibit  an 
officer  from  voluntarily  performing  official  acts  on  such  days  or 
render  such  acts  void  or  voidaHo  unless  the  act  is  such  as  to  create 
an  unlawful  preference  under  the  recording  act  or  is  prohibited  by 
some  other  statuta" 

The  provision  of  the  Public  Officers  Law,  quoted  above,  refers 
to  public  officers  of  the  State  or  of  a  county,  and  does  not,  by  its 
terms,  include  towns  or  other  municipal  subdivisions  of  the  Slate. 
I  have  found  no  statute,  and  have  been  referred  to  none,  author- 
izing or  directing  the  closing  of  town  offices  on  ll«al  holidays,  nor 
any  inhibition  against  a  per  diem  officer  from  receiving  compen- 
sation for  services  actually  and  uecwsarily  performed  for  or  on 
behalf  of  his  municipality  on  a  holiday. 

However  that  may  be,  if  the  Public  Officers  Law  provision  is 
held  to  include  public  officers  of  towns,  there  is  nothing  which 
prevents  the  officials  thereof  from  transacting  business  on  a  legal 
holiday,  unless  by  so  doing  an  unlawful  preference  should  be 
accomplished. 

Assuming  that  this  meeting  was  duly  called  in  the  manner 
specified  in  section  131  of  the  Town  Law  and  the  town  board 
actually  and  necessarily  devoted  some  service  to  the  town  at  such 
meeting,  I  am  of  the  opinion  that  they  had  a  legal  right  to  meet  on 
a  holiday,  and  that  they  are  entitled  to  compensation  for  services 
so  rendered  at  the  rate  filed  by,  or  pursuant  to,  section  86  of  the 
Town  Law. 
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In  tho  Mafter  of  the  Provisions  of  the  Hiohwat  Law,  Section 
49,  and  of  the  Town  Law,  Sbctiok  48,  Relative  to  Town 
Property 

(Dated  AprU  7,  1916) 

Aothorlty  et  town  board  and  town  mperintendBitt  of  hlshwaTi. 

Neither  t)iu  town  board  nor  the  town  super  In  tendent  of  hlgfawaja  bu 
power  to  sell  machinerj,  implementa  or  otbor  personal  propert;  beloDg- 
ing  to  the  town.  Such  power  ii  vested  in  the  electors  of  the  town  to  be 
exercised  by  them  at  a  town  meeting. 

H.  M.  Morrison,  fjuperTisor,  TimeBaasa,  N.  Y.,  submitted  & 
statement  that  the  town  board  of  the  town  of  Elko  had  deter- 
mined to  Bell  to  another  town  a  culvert  form  owned  by  the  town, 
and  thereupon  Bubmitled  an  inquiry  as  follows :  ,"  The  town  board 
of  the  town  of  Elko  determined  to  sell  to  another  town  a  culvert 
form  owned  by  the  town. 

"  Has  the  town  board  of  tho  town  the  power  to  diapoee  of  high- 
way machinery,  or  is  that  power  vested  in  the  town  superintendrait 
of  higliways  i " 

Travib,  Comptroller, —  Section  49  of  the  Highway  Law  reads, 
in  part,  as  follows :  "  The  town  superintendent  of  highways  may. 
with  the  approval  of  the  town  board,  purchase  for  the  use  of  the 
town,  stone-orushei-s,  steam-rollers,  *  *  *  tools  and  other  impV 
ments  *  *  *,  AH  road  machinery,  stone-crusherB,  *  *  *  tools 
and  other  implements  owned  *  *  *  by  the  town  *  *  *  shall 
be  used  by  the  town  superintendent  in  such  manner  and  at  such 
places  *  *  *  as  he  shall  deem  beet-  They  shall  be  under  the 
control  of  the  superintendent  and  be  cared  for  by  him  at  the 
expense  of  the  town    *    *    *." 

I  can  find  no  provision  of  law,  and  have  been  referred  to  none^ 
relating  to  tlie  sale  of  town  road  machinery  or  implements. 

In  view  of  the  fact  that  town  officers  possess  only  such  powers 
as  are  ex)>r(>=sly  conferred  by  statute,  in  the  absence  of  such  pro- 
visions, it  is  my  opinion  that  no  town  officer  or  board  may  di^Miee 
of  any  property  owned  by  the  town. 
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SubdivisicHi  12  of  section  43  of  the  Town  Law  saja,  that  the 
electors  of  each  town  may  "  direct  the  sale  and  conv^ance  by  the 
supervisors,  in  the  name  of  the  town,  of  property  owned  by  it." 

I  am,  therefore,  of  the  opinion  that  neither  the  town  board  nor 
the  town  superintendent  of  highways  has  the  power  to  sell  machin- 
erv,  implements  or  other  pwsonal  property  belonging  to  the  town, 
but  that  such  power  is  vested  in  the  olectora  of  the  town,  to  be 
exercised  by  them  at  a  town  meeting. 


In  the  Matter  of  the  Village  Law,  Section's  52,  102,  108  aito 
331-a,  Relative  to  Publication  of  Notices 

(Dated  April  T,  1916) 

Sate  of  compeiiMtion  u  eaUbliabed  by  sUtute  doei  not  control  the  rates  for 
tediDical  notices  and  papen. 

The  statute  prescribing  the  maximum  compensation  which  may  be 
allowed  for  printing  village  notireti  appliee  only  to  notices  required  by 
■tatute  to  be  published  j  for  example,  notices  of  election,  of  the  comple- 
tion of  an  asBCHMnent  roll  and  the  annual  report  of  the  village  treasurer. 
It  does  not  apply  to  the  publication  of  a  notice  soliciting  bids  for  Uie 
coaitnictiou  of  village  water  works. 

Although  not  expressly  required  by  statute  to  advertise  for  bids  for 
the  construction  of  a  water  works  system,  such  authority  is  believed  to 
be  incidental  to  the  power  to  contract,  and  for  the  insertion  of  such  a 
notice  in  the  Enspnetrinf  Iteum,  the  anditors  may  allow  a  reasonable 
compensation. 

The  Engineering  News,  a  technical  publication  in  New  Y(wk 
city,  submitted  a  statement  of  facts  and  an  inquiry  based  thereon 
as  follows : 

"An  incorporated  village  of  the  State  of  New  York  published 
in  the  Engineering  News,  a  technical  paper  printed  in  New  York 
city,  an  advertisement  soliciting  bids  for  the  constructitm  of  a 
municipal  village  water  works. 

"  (1)  Does  chapter  401  of  the  Laws  of  1916,  section  331-a  <rf 
the  Village  Law,  fix  the  compensation  which  may  he  paid  for  pub- 
lishing this  notice  ? 

"  (2)  Should  the  Engineering  News  be  considered  a  news- 
paper ) " 
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Travis,  Comptroller.—  Secti<m  SSl-a  of  the  Village  Law,  added 
hy  chapter  401  of  the  Laws  of  1915,  reads  in  part,  aa  follows: 
"  The  compensation  to  be  allowed  to  the  printer  of  a  newspaper  for 
the  pubHeatJMi  of  an  ordinance,  notice  or  other  advertisement 
required  by  thia  chapter  to  be  published  shall  be  fixed  by  the 
board  of  trustees  of  the  village  and  shall  not  exceed  the  following 
rates:  Rfty  cents  per  folio  for  the  first  inserticm  and  twenty-five 
cents  per  folio  for  each  subsequent  insertion." 

In  connection  with  Buch  publications,  this  statute  uaes  the  words 
"required  by  this  chapter."  I  am  of  the  opinion  Aat  this  pro- 
vision applies  only  to  the  publication  of  tiiose  notices,  ordinances 
and  advertisfflnents  reqnired  to  be  printed  or  published  pursuant 
to  some  direction  or  authority  contained  in  the  Village  Law,  as 
for  example,  the  publication  of  a  notice  of  the  annual  election 
(Village  Law,  §  52),  publishing  tbe  annual  report  of  the  village 
treasurer  (Id,  §  102),  notice  of  ctmipletion  of  the  annual  assess- 
ment rolls  (Id.,  §  108). 

The  publishing  of  an  advertisement  for  bids  in  connection  with 
the  construction  of  a  municipal  village  water  plant  does  not  appear 
to  be  required  by  the  Village  Law,  and,  for  that  reason,  does  not 
come  within  the  class  of  advertisements  enumerated  in  flection 
331-a  of  that  act. 

Althou^  the  proper  authorities  of  the  village  do  not  appear  to 
be  authorized  or  required  expressly  to  advertise  for  bids  for  the 
construction  of  a  water  plant,  I  believe  the  power  so  to  do  is 
incidental  to  the  power  to  contract,  and  that,  when  they  ordered 
such  notice  to  be  printed  in  the  Engineering  News,  they  were 
acting  in  the  corporate  interest  of  the  municipality. 

I,  therefore,  conclude  that  this  publication  is  not  of  the  class  of 
advertisements  referred  to  in  section  331-a  of  the  Village  Law; 
that  the  authorities  of  the  village  had  the  power  to  authorize  it, 
and  that  the  auditing  authorities  of  the  village  may  allow  a  fair 
compensation  for  its  publication.  What  is  fair  and  reasonable  is 
a  question  of  fact  to  be  determined  by  investigation. 

As  to  whether  the  Engineering  News  should  be  considered  to  be 
a  newspaper,  within  the  meaning  of  the  laws  requiring  publication 
of  notices  in  newspapers,  the  case  of  Williams  v.  Colwdl,  14  App. 
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Dir.  26,  is  in  point.  It  was  held  in  that  case  that  the  DaUy  and 
MercaniUe  Review,  a  paper  pablishing  two  editions  daily,  con- 
taining among  other  things,  "  several  columns  devoted  to  geneoral 
advertieing,  to  the  publication  of  local  and  other  news  of  gemeral 
intere^  "  and  having  a  general  circulation,  and  which  was  printed 
in  sheet  form  like  other  newspapers  and  at  frequent  intervals, 
came  within  liie  usual  conception  of  a  newspaper, 

Frwn  a  decision  in  that  case,  I  infer  that  a  purely  technical 
paper,  not  printing  general  or  local  news  and  not  having  general 
circulation,  is  not  a  newspaper  within  the  meaning  of  the  law. 


In  ibe  Matter  of  the  Jeffehsoh  County  Tax  Law,  Chapter  157, 
Laws  of  1883,  not  Repealed  by  the  General  Tax  Law 

(Dated  April  IT,  1916) 

Duty  of  connty  treunrer  is  Tegaril  to  certain  nnretonied  taxat. 

Since  chapter  157  of  the  Laws  of  1883,  a  Bpecial  act  applicable  only 
to  Jefferiou  count;,  has  been  twice  amended  since  the  passage  of  the 
General  Tax  Law  (Laws  of  1S96,  chap.  908),  It  ie  BSBumed  that  it  has 
not  been  repealed  by  implication  and  is  still  in  force. 

If  a  supervisor  in  Jefferson  county  fails  to  procure  and  return  t«  tha 
county  treasurer  a  proper  description  of  lands  on  which  fazes  remain 
unpaid,  the  amount  of  such  taxes  should  be  charged  to  the  tax  district 
wherein  the  premiBca  are  located, 

The  county  treasurer  of  Jefferson  county  sulnnitted  a  statement 
of  facts  and  inquiries  based  thereon  as  follows: 

"  The  Tax  Law  provides  that  with  twenty  days  after  the  county 
treasurer  receives  from  Uie  town  collectors,  a  list  of  unpaid  taxes, 
he  shall  transmit  to  each  supervisor  a  list  thereof,  and  within 
thirty  days  thereafter,  if  possible,  the  supervisor  shall  return  to 
the  treasurer  a  description  of  such  property  on  which  the  tax  is 
unpaid  and  described  all  taxes  thereon,  so  that  the  treasurer  may 
l^ally  sell  the  same  for  taxea." 

"(1)  If  the  supervisor  fails  to  do  this,  what  is  my  remedy? 

"  (2)  Who  shall  determine  the  amount  the  supervisor  may 
charge  and  collect  for  furnishing  such  descriptions  *  " 
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Tbavis,  C<Mnptroller. —  The  county  treasurer  fails  to  state 
whedier  answers  to  the  foregoing  inquiries  are  requested  under  the 
General  Tax  Law  of  the  State  (Consol.  Laws,  chap.  60)  or  pui^ 
Buant  to  chapter  157  of  the  Laws  of  1883,  an  act  providinij;  for  the 
enforcement  of  the  collection  of  taxes  in  the  county  of  Jefferson. 

It  appears  that  the  Jefferson  county  sppciai  act  was  amended 
in  some  particulars  by  chapter  159  of  tiie  Laws  of  1896  and  by 
chapter  213  of  the  Laws  of  1899.  Therefore,  following  Ae 
decision  of  the  Court  of  Appeals  in  Carrol  v.  McArdlc,  216  N.  Y. 
232,  it  is  asBuraed  that  the  special  act  applicable  to  Jefferson 
county  was  not  repealed  by  implication  by  the  General  Tax  Law, 
chapter  908  of  the  Laws  of  1896. 

Section  3  of  the  Jefferson  county  act  reads  in  part  as  follows: 
"  The  amount  of  taxes,  fees  and  interest  thereon,  as  herein  pro- 
vided, upon  any  land  rejected  by  the  treasurer  and  returned  to 
the  supervisors,  the  proper  description  of  which  shall  not  be  fni^ 
nished  on  or  before  the  first  day  of  June  annually,  fhall  he  charged 
to  the  town  or  city  where  the  same  exists,  and  the  board  of  guper- 
visops,  at  its  next  succeeding  annual  session,  shall  le\y  the  amount 
thereof  upon  such  town  or  city  as  deficiencies  therein." 

I  therefore  conclude  in  answering  inquiry  No.  1  that  in  case 
of  the  failure  of  a  superi'isor  to  procure  proper  dewiri ptiona  the 
amount  of  taxes,  fees  and  interest  uhargeable  against  respective 
parcels  of  real  property,  for  which  the  county  treasurer  has  not 
received  descriptions  as  required,  shall  be  charged  against  the  tax 
district  (town  or  city)  wherein  the  premisee  are  located. 

With  reference  to  inquiry  No.  2,  it  is  observed  that  section  3  of 
the  Jefferson  county  act  requires  the  supervisors  to  "  cause  a  cor 
roct  description  of  the  lands  so  impeifectly  described  to  be  made 
and  returned  to  said  trea-iurer,"  and  section  5  thereof  makes  the 
expenses  of  procuring  descriptions  "  a  charge  on  the  lands  sold, 
and  shall  be  added  to  the  other  charges  thereon."  No  limitation 
is  placed  upon  the  amount  of  exppnses  which  may  be  incun-ed 
in  procuring  a  description  of  the  premises  by  the  supervisor  either 
in  the  Jefferson  county  special  act  or  in  the  f^eral  tax  law. 

It  should  t>e  noted,  however,  tliitt  it  is  the  "  expense  of  procur- 
ing descriptions"  that  may  be  retiiroed  by  the  supervisor  to  the 


iiyGoot^lc 


Matteb  op  Jbitbbbok  Coontt  Tax  Law 


county  treasurer  and  added  to  the  other  cbarges  against  the  parcel 
cK  sfribed.  Nothing  is  aaid  of  the  compensation  of  the  supervisor. 
Having  in  mind  the  general  rule  that  a  public  officer  is  entitled  to 
no  compensation  unless  the  statutes  specifically  attadi  it  to  tho 
office,  I  am  of  the  opinion  that  the  aupcrvisor  may  not  lawfully 
include  in  the  expense  of  procuring  descriptions  any  charge  for 
his  own  services.  I  think  he  may  return  to  the  county  treasurer 
as  such  expense  only  the  siuns  actually  and  necesBarily  expended 
by  him  in  procuring  the  description. 

The  county  treasurer  should,  in  my  opinion,  require  the  super- 
visor to  itemize  the  statement  of  expenses  against  each  parcel,  and 
probably  require  the  submission  of  supporting  vouchers  showing 
the  payment  of  the  expense. 

However  that  may  be,  it  must  be  remembered  that  a  8uper\'isor 
can  not  be  reimbursed  for  such  expenses  until  he  has  presented  a 
claim  therefor  to  t3ie  board  of  supervisors  of  the  county,  which 
claim  must  be  verified  and  audited  and  allowed  by  the  board  bofore 
payment  by  the  treasurer. 

As  I  view  the  Jefferson  county  special  act,  it  is  the  dntv  of  the 
county  treasurer  to  satisfy  himself  that  the  sums  retnmcd  by  the 
supervisors  have  been  actually  expended  in  procuring  the  several 
descriptions,  ^\'hen  thi,=!  is  made  to  appear  to  his  sotisfnefion, 
it  is  not  his  duty  to  criticize  the  amount  thereof.  He  has  no 
discretion  in  this  respect.  It  is  his  duty  to  add  such  amount  to 
the  other  charges  on  the  parcel  of  re.il  property  for  which  the 
description  was  obtained.  If  a  parcel  is  sold  at  the  tax  snle  to  a 
third  person,  that  third  person  pays  the  amount  of  the  charires. 
If  the  county  bids  in  the  parcel  and  a  certificate  is  not  assigned 
or  the  property  not  redeemed  within  one  year,  then  under  section 
6  of  the  JefFerstm  county  act,  the  amount  thereof  is  to  be  charged 
back  to  the  tax  district  in  which  the  real  pi-operty  is  aitxiateil. 

It  will,  therefore,  be  observed  that  in  the  final  analysis  the 
county  is  saved  from  all  damage  or  loss,  and  the  fnct  that  the  tax 
district  may  ultimately  be  required  to  bear  the  expense  of  pro- 
curing descriptions  should  have  a  tendency  to  krep  the  expense  as 
low  as  possible 
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In  the  Matter  of  the  Provisions  of  the  Code  of  Criminal  Pro- 
cedure, Sbotionb  33^"),  3328,  3332  and  740-h  as  to  Constables' 
Fees 

(Dated  April  24,  1916) 

In  crimliul  actlou  oi  pioceedlnga  a  town  coutable  la  not  entitled  to  a  fea 
fet  attending  to  certain  dntlsa. 

The  Code  of  Criminal  Procedure  apecifiea  the  feea  which  majr  be 
charged  by  and  allowed  to  town  constables  in  criminal  actions  and  prO' 
ceedinga.  No  fee  ia  allowed  to  a  conatable  for  attending  Jiutice'a  Court. 
No  fee  ia,  hj  atatute,  allowed  to  a  eonatable  for  ierricei  in  aummoning 
a  jury. 

W.  C.  Nichols,  Mamaroneck,  N.  Y.,  suhmitted  an  inquiry  as 
follows : 

"  (1)  Is  it  lawful  for  a  town  constable  to  charge  against  the 
town  or  county  a  fee  of  fifty  cents  for  attending  justice's  court  in 
criminal  actions  or  proceedings  ? 

"  (2)  Is  it  lawful  for  a  town  constable  to  charge  the  town  a 
fee  of  one  dollar  and  fifty  cents  for  summoning  a  panel  of  jurors 
in  criminal  actions  or  proceedings  i " 

Tbavis,  Comptroller. —  I  deem  it  to  be  the  established  law  of 
this  State  that  a  public  officer  is  entitled  to  no  compensation  for 
the  performance  of  a  public  service  unless  the  law  attaches  it  to 
his  office.  Fitzsimmons  v.  City  of  Brooklyn,  102  N.  T.  536; 
Matter  of  Town  of  Hempstead,  36  App.  Div.  328. 

It  is  incumbeait  upon  a  person  making  a  charge  against  a  town 
to  make  plain  tiiat  such  charge  is  in  all  respects  a  legal  one  and 
authorized  by  some  law.  Matter  of  Town  of  Hempstead,  supra, 
337. 

Section  67  of  the  Public  Officers  Law  provides  that  each  public 
officer  upon  whom  a  duty  is  expressly  imposed  by  law  must  exe- 
cute the  same  without  fee  or  reward  except  where  a  fee  or  other 
compensation  therefor  is  expressly  allowed  by  law. 

Section  740-b  of  the  Code  of  Criminal  Proc<^ure  specifies  the 
fees  which  may  be  charged  by  and  allowed  to  town  constables  iot 


D.qit.zeaOvGoOt^lc 


Code  ok  Cbim.  Pro.  Secttionb  3325,  !i;!->S,  .■;;s:!2       181 

Comptrollar 

their  services  in  criminal  actions  and  proceedings.  No  fee  is 
provided  to  be  paid  to  a  constable  for  attendance  at  Justice's 
court.  It  does  specify  that  a  constable  shall  receive  "  for  taking 
charge  of  a  jury  dnrisg  their  deliberations,  fiftv  cents." 

In  Matter  of  Town  of  Hempstead,  cited  above,  the  precise  quee- 
tion  contained  in  inquiry  No.  1  was  before  the  court.  I  quote 
from  that  opinion :  '*  So  far  as  the  items  for  attendance  upcm 
court  when  no  jury  was  summoned,  at  the  rate  of  fifty  cents  for 
each  attendance,  are  concerned,  no  authority  exists  in  law  for  such 
charge."  This  quotation  finally  and  definitely  disposes  of  inquiry 
No.  1. 

Eeepecting  inquiry  No.  2,  I  find  that  section  702  of  the  Code 
of  Criminal  Procedure  provides  that  a  defendiint  may  demand 
a  trial  by  jury  in  a  Justice's  Court;  that  section  703  outlines  the 
method  of  sununoning  the  jury,  and  provides  that  the  justice  may 
order  or  direct  any  constable  of  the  county  to  summon  the  persons 
drawn  as  jurors  to  appear  before  the  court;  that  section  704 
makes  it  the  duty  of  the  constable  to  summon  each  juror  person- 
ally, and  that  section  709  provides  for  the  punishment  of  a  con- 
stable if  he  fails  to  summon  the  jury  in  accordance  with  the  order 
of  the  justice. 

I  am  referred  to  no  statute  and  can  find  none  which  expressly 
or  by  necessaiy  implication  gives,  allows  or  permits  a  constable  to 
charge  one  dollar  and  fifty  cents  or  any  other  sum  for  his  services 
in  summoning  the  jury. 

The  constable  who  submitted  this  inquiry  states  in  his  letter 
that  it  has  been  customary  in  the  town  of  Mamaroneck  to  allow 
the  constable,  for  summoning  a  jury  in  a  criminal  action  or  pro- 
ceeding, one  dollar  and  fifty  cents,  and  that  a  like  fee  is  allowed 
for  aimnmoning  a  jury  in  a  civil  case. 

Section  3328  of  the  Code  of  Civil  Procedure  provides  that  a 
constable  shall  receive  one  dollar  and  fifty  centa  *'  for  notifying 
the  jurors  to  attend  a  trial."  The  practice  is,  therefore,  r^ilar 
in  BO  far  as  it  applies  to  civil  actions  and  proceedings.  In  such 
oases  the  fees  are  paid  by  litigants,  not  by  the  town.  The  con- 
■table  may  require,  in  a  civil  action  or  proceeding,  the  payment  of 
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his  fees  in  advance  by  the  party  to  the  action,  for  whom  they  are 
performed.  Code  CSt.  Pro.,  g  3328.  A  constable  is  not  entitled 
by  reason  of  aectiMi  3328  of  the  Code  of  Civil  Procedure  to  a  fee 
of  one  dollar  and  fifty  ceots  for  ftmnmoning  a  jury  in  a  criminal 
action  or  proceeding  because  section  8332  of  the  Civil  Code 
expressly  provides  that  that  title  does  not  apply  to  a  servioe  ren- 
dered in  a  criminal  action  or  special  proceeding  in  a  ooort  or 
before  an  officw. 

I  must,  therefore,  conclude^  respecting  inquiry  No,  1,  that  t 
town  constab'e  may  not  lawfully  charge  the  town  a  fee  of  one 
dollar  and  fifty  c^ts  or  any  other  sum  for  hie  services  in  summ(»h 
ing  a  jury  in  a  criminal  action  or  proceeding. 


In  the  Matter  of  Ae  Provisions  of  the  Highway  Law,  Sectios 
90,  R^ative  to  the  Authority  of  Town  Superintendent  of  High- 
ways 

(DAted  April  2G,  1916] 


Town  anperlnteudeata  of  faighwATs  kra  charged  irith  tlie  duty  of  keep- 
ing town  highwajB  In  repair  as  independmt  offlcera  and  not  aa  agenta  of 
the  town  and,  when  they  contract  (or  ordinary  repairs,  If  they  eiceed 
tlie  statutory  limitations,  the  liability  is  asanmed  by  tbem  personally 
and  not  a«  agenta  of  the  town. 

George  H.  Leicbt,  town  clerk,  Hancock,  N.  T.,  Bulnnitted  a 
statement  of  facts  and  inquiries  based  thereon  as  follows: 

"A  town  superintendent  of  hi^ways  authorized  work  to  be 
done  on  the  town  highway  during  the  latter  part  of  October,  after 
the  hi^way  moneys  appropriated  for  that  purpose  during  the 
current  year  had  been  expended  and  the  parties  performing  such 
labor  desired  reimbursement 

"  (1)  Can  the  town  board  of  a  town  in  which  the  labor  was 
performed,  issue  temporary  certificates  of  indebtednees  for  the 
amount  of  the  claim  for  services,  which  certificates  are  to  be  paid 
out  of  hi^way  moneys  raised  during  the  ensuing  year! 
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"  (2)  If  such  certificates  of  indebtedness  cannot  be  l^ally 
iasaed,  in  what  manner  or  under  what  procedure  could  tlie  claim 
be  paid?" 

Tbavu,  Cconptroller. —  Section  90  of  the  Hi^way  Law  pro- 
■videa  that  the  town  auperintendant  shall,  on  or  before  the  thirty- 
first  day  of  October  of  each  year,  render  a  written  statement  speci- 
^ng  in  detail  the  amount  of  money  needed  ior  highway  mainte- 
nance and  such  Btatement  shall  be  subdivided  in  order  to  specify 
in  particular  the  following  purposes  for  which  money  shall  be 
raised. 

First.  The  amount  of  money  necessary  to  be  levied  and  col- 
lected for  the  repair  and  improvement  of  highways,  etc. 

Second,  The  amount  of  money  necessary  to  be  levied  and  col- 
lected for  the  repair  and  construction  of  bridges  having  a  span  of 
five  feet  or  more. 

Third.  The  amount  of  money  necessary  to  be  levied  and  col- 
lected for  the  purchase,  repair  and  custody  of  machines  and 
implements  to  be  used  on  the  highway. 

Fourih,  The  amount  of  money  necessary  to  be  levied  and  col- 
lected for  the  removal  of  obstructions  caused  by  snow,  etc. 

The  various  amounts  specified  in  such  statement  shall  not  exceed 
certain  limitations  which  are  prescribed  in  section  94  of  the  High- 
way Law.  If  the  town  superintendent  is  of  the  opinion  that  an 
amount  in  excess  of  the  limitations  therein  prescribed  should  be 
raised  by  tax,  the  reason  therefor  should  be  clearly  set  forth  in 
his  statement.  No  discretion  appears  to  be  vested  in  a  town  auper^ 
intendent  in  relation  to  additional  expenditures  except  in  cases  of 
emergency  such  aa  floods,  etc.,  and  no  latitude  is  granted  by  the 
statute  with  respect  to  expenditures.  There  does  not  appear  to  be 
any  provision  in  the  Hi^way  Law  authorizing  the  town  superin- 
tendent to  create  a  debt  against  the  town  except  in  the  manner 
prescribed  in  section  90. 

Town  superintendents  of  highways  are  charged  with  the  duty  of 
keeping  town  highways  in  repair  as  independent  officers  and  not 
as  agents  of  the  town  and  when  thery  contract  for  ordinary  repairs, 
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it  i«  aa  such  officers  and  the  liability  therefor,  if  they  eareced  the 
statutory  limitation,  is  assumed  by  them  personally  and  not  as 
agents  of  the  town. 

It  is  incumbent  upon  a  contractor  or  laborer  performing  serv- 
ices in  connoction  with  the  maintenance  of  town  highways,  to 
ascertain  whether  or  not  funds  available  for  the  purpose  of  paying 
for  such  aervieee  exiat,  and  in  the  event  that  the  town  superintend- 
ent has  exceeded  his  authority  and  authorized  the  performance  of 
labor  for  the  payment  of  which  there  are  no  available  funds,  the 
town  can  in  no  wise  be  construed  as  being  liable  theref<w.  The 
only  authority  vested  in  a  town  superintendent  in  his  official 
capacity  as  such  is  dearly  outlined  in  the  statute  and  tiiere  doee 
not  appear  to  be  any  provision  in  the  Highway  Law  which 
empowers  the  town  superintendent  to  enter  into  any  contract  fOT 
and  in  behalf  of  the  town  and  therefore  no  contract  that  a  town 
superintendent  may  enter  into  can  be  deemed  the  amtract  of  the 
town  and  no  action  can  be  maintained  to  enforce  the  liability  of 
the  town  upon  any  such  contract  since  no  such  liability  exists. 

In  conclusion,  the  department  notes  in  the  statement  of  factfl 
and  conclusions  of  law  resulting  therefrom  an  apparent  hardship 
passing  to  the  contractor  or  laborer,  yet  the  statutory  requirements 
must  be  strictly  adhered  to  and  no  discretion  appears  to  be  vested 
in  the  town  which  can  be  invoked  to  alleviate  the  apparemt  hard- 
ship thus  imposed. 

I  am  informed  by  the  State  Highway  Department  that  cer- 
tificates of  indebtedness  issued  by  a  town  would  not  be  accepted 
.  under  circumstances  described  in  the  statement  of  facta  herein, 
except  when  the  reason  for  the  expenditure  was  the  occurrence  of 
a  flood  or  other  emergency  rendering  travel  on  the  highway 
affected  unsafe.  There  is  no  proceeding  with  which  the  depart- 
ment is  familiar  that  could  be  resorted  to  for  the  payment  of  such 
bills. 
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In  the  Matter  of  the  Provisions  of  the  Code  of  Civil  Procedueb, 
Skctions  1237  and  3301,  Relative  to  Couoty  Clerk's  Fees  of 
Bcnsselaer  County 

(Dkted  AprU  26,  ISIO) 

The  Mtmty  dark  of  BanmlMr  cBtintj'  la  sow  a  ularied  efflcei  and  moat  tun 
In  all  faa«  to  tha  county. 

The  office  ot  the  county  clerk  of  Beniaelaer  count;  is  made  a  Mlaried 
office  by  chapter  244  of  the  Laws  of  1915,  and  the  clerk  ia  required  to 
collect  all  legal  feea  lor  the  benefit  of  the  county.  When  acting  as  clerk 
of  the  court,  be  is  entitled  to  a  lee  of  one  cent  per  tolio  for  comparing 
and  certifying  a  printed  copy  of  a  judgment  roll  or  other  order  appealed 

An  order  discontinuing  an  action  ia  not  a  final  order  witUn  the  mean- 
ing of  aection  3301  of  the  Code  of  CiTil  Procedure,  for  the  filing  ol  which 
a  clerk  is  entitled  to  a  f e«  of  fifty  centa.  For  entering  snch  an  order  he 
ia  entitled  to  a  fee  of  ten  cents  for  each  folio,  exceeding  five. 

Hod.  Hang  Dahl,  Rensselaer  county  clerk,  Troy,  N.  T.,  sub- 
mitted a  statement  of  facta  and  inquiries  baaed  tlierecm  as  follows: 

"  Chapter  244  of  the  Laws  of  1915  provides  that  the  office  of 
county  clerk  of  Rensselaer  county  shali  be  a  salaried  office.  Sec- 
tion 3  of  that  statute  provides  that  all  the  fec«,  emolitments  aDd 
perquisites  which  such  clerk  shall  charge  or  receive  or  which  he 
shall  l^ally  be  authorized,  required  or  entitled  by  law  to  charge 
and  receive  shall  belong  to  the  county  of  Rensselaer  and  that  it 
shall  be  his  duty  to  exact,  collect  and  receive  the  full  amount  by 
law  allowed  oa  all  such  fees,  emoluments  and  perquisites  for  said 
county.  The  clerk  has  been  requested  to  certify  a  printed  case 
or  record  on  appeal  in  a  special  proceeding  and  also  enter,  in 
connection  with  another  proceeding,  an  order  of  discontinuance. 

"  (1)  What  is  the  correct  fee  to  be  charf^wl  for  services  in 
relation  to  the  certification  of  the  papers  on  appear!* 

"  (2)  Is  an  order  of  discontiuuance  a  final  order  within  the 
meaning  of  section  3301  of  the  Code  of  Civil  Procedure  for  which 
a  fee  of  fifty  cents  may  be  charged  for  filing  ?  " 

Tkavis,  Comptroller.—  Section  3301  of  the  Code  of  Civil  Pro- 
cedure is  entitled  "  Clerk's  fees  in  civil  cases  generally."    The  sub- 


joovGoOt^lc 


Statb  Depabtubrt  Rbfobtb 


Comptroller 


diviBionB  of  this  section  which  are  pertinesit  to  flie  inquii;  herein 
are  aa  f  ctiowB :  "  Except  as  otherwise  prescribed,  *  •  *  eadi 
clerk  of  a  court  of  record  is  entitled  *  *  *  to  the  followiug 
fees :  For  a  certified  or  other  copy  of  an  order,  record  or  othw 
paper  entered  or  filed  inbisoSice,  five  centB  for  each  folio.  Where, 
on  an  appeal  from  a  judgment  or  order  a  party  shall  present  to 
the  dork  a  printed  copy  of  the  judgment-n^  or  order  appealed 
from,  it  Aail  be  the  duty  of  the  clerk  as  required  to  compare  and 
certify  the  same  for  which  service  he  shall  he  entitled  to  be  paid 
at  the  rate  of  one  cent  per  folio." 

Section  1287  of  the  Code  of  Civil  Procedure  defines  or  describes 
the  compixient  parte  of  a  judgment-roll  and  the  following  excerpt 
ia  quoted  frcon  that  section :  "  If  judgment  is  taken  after  a  trial, 
the  judgment-roll  must  contain  the  verdict,  report  or  decision; 
each  offer,  if  any,  made  as  prescribed  in  this  act,  anrf  the  etcep- 
ticns  or  case  then  on  file." 

Therefore,  a  completed  judgment-roll,  if  judgment  is  taken 
after  trial,  must  contain  a  case  and  exceptions  however  volumi- 
nous it  may  he. 

Rule  34  of  the  General  Knles  of  Practice  provides  in  part  as 
follows:  "A  case  and  exceptions  shall  contain  all  the  evidence 
by  question  and  answer,  the  rulings  of  the  court  and  the  exceptions 
of  all  parties  to  the  record." 

In  connection  with  an  appeal,  rule  41  requires  that  "  all  lie 
foregoing  papers  shall  be  certified  by  the  proper  derk  or  be  stipu- 
lated to  be  true  copies  of  the  original," 

It  is  a  well  established  rule  that  whenever  either  party  desires 
to  appeal  the  judgment-roll  should  contain  a  case  and  exceptions 
in  order  that  the  court  of  appellate  jurisdiction  may  have  before 
it  to  be  reviewed  the  facts  as  deduced  by  the  testimony  in  order 
that  the  law  governing  the  case  may  be  applied.  Conoly  v.  Oonoly, 
16  How.  Pr.  224. 

In  view  of  Uie  foregoing  correlation  of  provisions  contained 
in  the  Code  of  Civil  Procedure  and  the  General  Rules  of  Practioe, 
it  is  my  opinion  that  n  county  clerk,  acting  as  clerk  of  the  court, 
is  entitled  to  a  fee  of  one  cent  per  folio  for  comparing  and  certify- 
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ing  a  printed  copj  ot  a  judgment-roll  or  other  order  appealed  from 
and  that  the  judgmemt-roll  includes  all  the  papers  intended  to  be 
used  on  an  argument  or  such  as  are  general!  known  as  the  appeal 
book,  and  that  the  provisions  of  section  3301  of  the  Code  of  Civil 
Procedure  whicii  provide  that  clerks  are  Mititled  to  five  cents  per 
folio  for  a  certified  or  other  copj  of  an  order,  recOTd  or  other 
paper  entered  or  filed  in  his  office,  do  not  appl;  to  the  facts  sub- 
mitted herein. 

Referring  to  the  query  in  relation  to  the  nature  of  an  <ader 
discontinuing  an  action  as  to  whether  it  constitutes  a  final  order 
within  the  meaning  of  section  3301  of  the  Code  of  Civil  Pro- 
cedure whereby  a  county  clerk  is  entitled  to  a  fee  of  fifty  cents 
for  the  filing  thereof,  I  am  of  the  opinion  that  it  is  not  such  an 
order.  Section  3301  authorizes  a  clerk  to  charge  a  fee  of  fifty 
cents  for  entering  a  final  judgment  in  an  action  or  entering  a  final 
order  in  a  apecial  proceeding.  An  order  discontinuing  an  action 
is  not  always  final  and  it  is  not  a  final  order  in  a  special  pro- 
ceeding. I  believe,  however,  that  when  such  an  order  exceeds 
five  folios  a  clerk  may  chai^  a  foe  for  entry  thereof  under 
authority  of  that  subdivision  of  section  3301  which  reads  as  fol- 
lows :  "  or  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five." 


In  the  Matter  of  the  Provisions  of  the  Hicihwat  Law,  Sbotiosb 

192  TO  195  Ihclusive,  Relative  to  Town  Highways 

(D«t«d  Ubt  is,  1910) 

Aiithinlt7  of  lil(hw«7  wnuBlasloiien  to  employ  ■tanops^ei  —  limitation  as 

to  amoinit  of  U«  claim. 

Under  eertain  oonditlon*  eommiMlomri  appointed  to  la;  oat  a  new 
highiraf  may  amploy  a  Btenographer  to  noord  tlio  miauten  of  heaiinga 
and  to  tTMisertbo  tha  aame.  Hi*  board  of  town  anditora  ia  authorized 
to  determine  the  Mcearfty  for  inch  am^yment  and  the  reasoDsblencea 
ot  the  ehafgea  therefor. 

W.  K,  Dunwell,  town  auditw,  Southhampton,  N.  Y.,  sub- 
mitted a  stat^nent  of  factR  and  inquiries  baaed  theieoo  us  follows: 
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"  Commisaionera  appointed  to  investigate  an  application  to  lay 
out  a  new  town  highway,  pursuant  to  sectionB  192  to  196  of  the 
Highway  Law,  wnployed  a  stenographer  to  take  and  transcribe  the 
proceedings  of  the  commission.  The  stenographer  presents  to  the 
town  board  of  auditors,  for  audit,  an  account  ccmtaining  charges 
at  the  rate  of  ten  dollars  per  day,  for  aearices  at  the  hearing,  a  flat 
charge  of  two  dollars  and  fifty  cents  for  each  day's  expenses,  and 
twenty-five  dollars  for  each  of  three  copies  of  the  minute  of  the 
hearings.  Apparently  one  copy  of  the  proceedings  was  furnished 
to  the  attorney  for  the  applicant,  another  copy  to  the  attorney  for 
the  town  and  a  third  copy  to  one  of  the  three  commissioners. 

'  Is  the  stenogtafAer's  claim  a  legal  charge  against  the  town, 
and  must  the  town  board  of  auditors  audit  and  allow  it  in  the  form 
preeent«d  ? " 

TEAVI8,  Comptroller. —  Section  193  of  the  Highway  Law  pro- 
vides that  an  applicant  must  submit  with  his  application  to  have 
a  new  highway  laid  out  a  written  undertaking  executed  by  one 
or  more  sureties  and  approved  by  the  county  judge,  to  the  effect 
that  if  the  commissioners  appointed  determine  that  the  proposed 
highway  is  not  necessary  the  sureties  will  pay  the  commissionere 
their  compensatiMi  at  the  rate  of  four  dollars  for  each  day  neces- 
sarily spent  and  "  ail  costs  and  expenses  necessarily  incurred  in 
the  performance  of  their  duUes." 

The  facts  before  me  do  not  indicate  whether  or  not  this  ap|ili- 
cation  did  succeed.  If  it  did  not,  the  compensation  and  expenses 
of  the  commissioners  are  not  properly  and  legally  chargeable 
against  the  town.  See  Pattoa  v.  Miller,  28  App.  Biv.  517,  518. 
In  that  case  the  court  said:  "  The  fact  seems 'to  be  that,  if  the 
application  to  open  the  highway  fails,  no  provision  is  made  for 
the  compensation  of  the  commissioners  in  excess  of  the  sum  of 
fifty  dollars  (now  one  hundred  dollars)  and  the  commissioners 
must  be  deemed  to  accept  their  appointments  with  knowledge  of 
that  fact."  So  in  this  case,  if  the  application  failed,  the  commis- 
sioners and  the  stenographer  employed  by  them  mnat  be  deemed  to 
have  performed  the  sen-ices  with  the  knowledge  of  the  fact  that  in 
case  the  application  failcil  they  could  not  in  the  aggregate  receive 
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more  than  $100.  If,  (m  the  other  hand,  the  aj^lication  guoceeded, 
the  ecHnpeDsaticm  of  the  commissionerB  and  all  cost*  and  expenses 
necesBarily  incupred  by  them  are  chargeable  against  the  town. 

The  commiseioDers  did  not  and  have  not  the  power  to  fix  the 
raKnpeneation  of  the  stenographer.  In  fact,  they  did  not  neces- 
sarily have  the  power  to  employ  a  stenographer.  Whether  they 
had  that  power  is  dependent  upon  all  the  circumstancea.  Stated 
differently,  it  is  for  the  board  of  auditors  to  determine  whether 
the  employment  of  a  stenc^af^er  waa  necessary  under  the 
circumstancee 

I  can  couceiTe  that  wha%  little  or  no  testimony  is  taken  the 
services  of  a  stenographer  are'not  necessary.  In  other  cases,  whoe 
considerable  testimony  is  taken,  the  proceedings  will  be  hastened 
and  facilitated  by  the  employment  of  a  atent^rapher,  and  in  such 
cases  I  believe  the  conunissicHiers  are  justified  in  employing  one 
and  the  expense  is  one  necessarily  incurred.  As  to  that  feature 
of  the  case,  the  board  of  town  auditors  is  the  sole  judge  in  the 
first  instance. 

If  they  determine  that  the  eoipenee  was  not  necessarily  incurred, 
they  should  refuse  allowance  of  the  claim.  The  claimant  has  his 
remedy  by  apprt^riate  legal  proceedings  to  review  the  action  of 
the  board. 

If  it  be  determined  that  the  stenographer  was  necessarily 
employed,  the  board  of  auditors  should  then  determine  whether  he 
was  actually  engaged  on  the  days  for  which  he  charges  compensa- 
tion. If  it  be  found  that  he  was  so  employed,  then  the  board 
should  determine  the  reasonableness  of  his  charge.  Aa  said  before, 
they  are,  in  the  first  instance,  sole  judges  of  this  fact  If  the 
claimant  feels  aggrieved  by  their  decisiim,  lie  may  review  it  in 
proper  l^al  proceedings. 

The  board  of  auditors  should  not  allow  such  items  as  "July  15, 
1914  —  Expense,  $2.50."  They  should  require  the  claimant  to 
fully  itemize  his  bill,  showing  what  items  of  expense  he  incurred. 

Respecting  the  three  charges  of  twenty-five  dollars  each  for  fur- 
nishing copies  of  the  proceedings,  the  board  of  auditors  should 
first  determine  the  npces^ity  for  having  furnished  three  copies. 
It  may  be  that  not  more  than  one  was  actually  needed.    Again  if 
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the  prooeeding  was  a  complicated  one,  it  maj  be  held  that  tiie 
expenae  of  procuring  three  copies  was  neoeeaaril;  incjarred. 

It  ia  also  for  the  board  to  determine  whether  tlie  charge  for  the 
copies  was  reaaonabla  Judging  from  the  number  of  pages  (103), 
I  infer  that  the  stenographer  may  have  calculated  the  cha^e  at 
the  rate  of  twenty-five  cents  per  page  or  ten  cents  per  folio.  That 
rate  is  not  greater  than  is  allowed  to  court  stenographers  for  trans- 
scribing  st^iographic  minutes  of  court  proceeding,  but  probably 
is  greater  than  is  allowed  in  other  instances.  For  ecuimple,  the 
State  Comptroller  pays  stenographers  to  write  the  reports  of 
examinations  made  pursuant  to  article  3  of  the  General  Mmiicipe] 
Law  eight  cents  per  page  for  the  original  and  four  owts  per  page 
for  each  of  the  copies  of  the  report  Sometimes  an  orif^nal  and 
two  ct^ies  are  made,  and,  on  other  occasions,  an  original  and  three 
copiea  That  rate  is  a  low  rate.  I  mention  these  two  illustrations 
as  probably  being  the  axtremee ;  not  that  I  suggest  to  you  to  follow 
them,  but  simply 'as  items  of  information  which  may  be  useful  to 
the  board  in  arriving  at  a  conclusion. 

I,  therefore,  conclude  that  under  certain  conditiOTis  commit- 
sioners  appointed  to  lay  out  a  new  highway  may  employ  a  stenog^ 
rapher  to  record  the  minutes  of  hearings  and  to  transcribe  the 
same,  and  that  it  is  within  the  power  of  the  town  board  of  auditors 
to  determine  the  necessity  for  the  expenditure  and  the  reason- 
ableness of  the  charges  therefor. 


In  the  JIatter  of  the  Provisions  of  the  Village  Law,  Sbctiohs 
89,  101,  101-a,  102,  IJO  ahd  128,  as  to  Village  Funds 

(Dated  Mftj  31,   IBIO) 

Ibe  .board  of  trustees  of  a  rilUse  may  in  certain  cases  transfer  a  atirpliis  in 
one  fund  to  anotlier  fond. 

In  a  vlUsige  operating  under  th«  Village  Law,  the  board  of  trnsteee 
may  transfer  a  surplui  in  the  sewer  fund  to  the  light  fund,  provided 
■ucli  surplus  conRiatg  of  revenues  derived  from  taxation  under  subdi- 
vision  4  of  Bpctiiin  110  of  the  Village  Law,  or  gt  revenues  otlier  tlian 
from  direct  taxation  not  specilically  required  to  lie  credited  to  tlie  sewer 
fund. 
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Hon.  Iwewia  E.  Fdix,  New  York  city,  Bubmitted  a  statement  oi 
fact  and  an  inquiry  based  diereon  aa  follows: 

"  In  a  village  t^>6rating  under  the  general  village  law,  a 
deficient^  eziata  in  the  li^t  fund  and  a  Burplus  In  tiie  sewer  fund, 
they  being  two  of  the  funds  enumerated  in  section  101  of  the 
village  law.  Can  the  board  of  trustees  lawfully  direct  the  tranafer 
of  the  soTplufl  existing  in  the  sewer  fund  to  the  light  fund,  thereby 
supplying  the  deficiency  in  that  fund  I " 

Tbavis,  Comptitdler. —  The  board  of  trustees  of  the  village 
"  has  tihe  management  and  ocmtrol  of  the  finances  and  property  of 
the  village,"  except  sadi  as  may  he  under  the  juriadiction  of  some 
other  officer,  board  or  commission  of  liie  village.  Village  Law, 
§  89,  Bubd.  1. 

The  funds  of  a  village  operating  under  the  Village  Law  are 
classified  as  to  the  purposes  for  which  they  are  available,  aa  speci- 
fied in  section  101  of  that  act.  The  last  paragraph  of  that  section 
reads  in  part  as  follows:  "  Expenditures  for  the  purposes  specified 
in  either  subdivision  must  be  made  from  the  fund  therein 
described." 

In  section  128  it  is  said :  "  No  contract  shall  be  made  involving 
an  expenditure  by  the  village  unless  the  money  therefor  is  on  hand 
or  a  proposition  has  been  adopted  authorizing  the  board  of  trustees 
to  raise  such  money." 

The  board  of  trustees  of  the  village  is  required,  pursuant  to 
sectitm  102  of  the  Village  Law,  to  make  a  statement  1^  funds  of 
the  amounts  estimated  by  them  as  neceasary  to  be  raised  during 
the  next  fiscal  year.  That  statement  is  required  to  be  published 
and  posted  "  for  at  least  one  week  prior  to  the  annual  election." 

It  is  evident,  I  believe,  frtnn  an  examination  of  the  entire  law, 
that  the  estimate  so  made  and  published  has  no  binding  force  and 
effect  It  is,  as  I  view  it,  an  expression  of  opinion  by  an  out- 
going board  of  trustees  of  the  amounts  necessary  to  be  raised  for 
the  several  funds  enumerated  in  section  101.  No  express  pro- 
vision is  contained  in  tbe  law  limiting  the  officers  to  be  elected  at 
the  next  election  to  the  sums  so  estiinnted  as  being  necessary  for 
the  maintenance  and  support  of  the  village  government. 
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Section  110  provides  for  the  levy  of  a  tax  by  the  board  of 
trustees  elected  immediately  after  the  estimate  piepared  by  the 
preceding  board  has  been  compiled  and  pnUiehed.  It  is  important 
that  we  obeerve  no  provision  coutained  in  this  or  any  related  sec- 
tion limiting  the  board  of  trustees  in  the  levy  of  a  tax  to  the  sums 
estimated  by  the  preceding  board,  nor  one  requiring  that  there  be 
specified  in  the  tax  budget  the  amount  to  he  levied  for  each  of  the 
funds  mentitmed  in  section  101.  It  does  limit  the  amount  which 
may  be  raised  by  tax  for  bi^way  purposes  to  not  exceeding  one- 
half  of  one  per  centum  of  the  total  valuation  of  taxable  property 
assessed  upon  the  annual  assessment  roll  of  the  last  preceding  year, 
and  it  limits  the  amount  which  may  be  raised  by  tax  to  meet  other 
expenditures  not  enumerated  in  section  110  to  one-half  of  one  per 
centum  of  such  total  valuation. 

A  careful  perusal  of  all  the  financial  provisions  of  the  Village 
Law  indicates,  and,  in  fact,  expressly  provides  that  accounts  shall 
be  kept  by  funds.  It  does  not,  however,  provide  in  each  instance 
how  the  revenues,  whetiier  from  direct  taxation  or  otherwise,  shall 
ultimately  reach,  or  be  credited  to,  the  enumerated  funds. 

It  is,  of  course,  entirely  proper  and,  I  believe,  desirable  that  the 
board  of  trustees  should  in  levying  the  tax  specify  the  amount  to 
be  raised  for  each  fund  mraitioned  in  section  101  or  created  pur- 
suant to  its  terms.  This  is,  however,  not  required,  and  if  not  done 
at  the  time  the  tax  is  levied,  the  board  of  trustees  can,  in  my 
opinion,  at  any  time  thereafter,  allocate  to  the  several  funds  such 
portion  or  portions  of  the  tax  levy  as  in  its  judgment  seems  appro- 
priate or  desirable.  Even  though  the  board  should  in  levying  the 
tax  specify  the  portion  thereof  to  be  applied  to  each  of  the  funds 
for  which  revenues  are  to  be  provided,  it  would  not  by  that  act 
alone  assign  to  specific  funds  revenues  from  sources  other  than 
taxation.  There  may  be  and  probably  are  existing  provisions  of 
law  directing  certain  specific  revenues  to  be  applied  to  definite 
funds.  However  that  may  be,  there  is  a  class  of  revenues,  as,  'for 
instance,  the  hank  tax  and  mortgnge  tax,  not  definitely  assigned 
by  law  to  any  particular  fund,  and  as  to  all  such  I  am  of  the 
opinion  that  the  board  of  trustees  may  in  its  discretion  appropriate 
or  assign  thwu  to  any  of  the  funds  available  to  pay  current 
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expenses  of  operations  with  the  possible  exception  of  the  highway 
fund,  in  connection  'with  which  certain  limitations  appear  to  be 
impoeed  by  section  110. 

Section  101-a  of  the  Village  Law,  added  by  chapter  52  of  the 
Laws  of  1916,  reads  aa  follows:  "  If  there  shall  be  outstanding 
no  obligations  of  the  village  on  account  of  a  partJcalar  depart- 
ment, and  if,  after  the  pnymeut  of  the  current  expenses  of  suoh 
.  department,  there  shall  remain  a  surplus  in  the  fund  of  that 
department,  sudi  surplus  may  be  applied  to  the  payment  of  any 
existing  obligatifHi  of  the  village  or  transferred  to  the  general 
fund." 

The  limitation  upon  the  power  of  village  officials  to  contract, 
contained  in  section  128  quoted  above,  has  the  effect,  as  I  view  it, 
of  limiting  the  expenditures  of  the  village  for  a  given  fiscal  period 
to  the  income  or  revenue  of  the  village. 

By  reason  of  all  these  things  ajid  having  in  mind  the  plan  out- 
lined in  the  Village  Law,  pursuant  to  which  a  village  operating 
under  its  provisions  is  to  be  financed,  I  conclude: 

First  That  a  surplus  in  a  special  fund  of  the  class  mentioned 
in  subdivision  9  of  section  101  of  the  Village  Law  may  be  trans- 
ferred only  to  the  general  fund. 

Second.  That  the  village  board  can  not  lawfully  transfer  to  the 
street  fund  from  other  village  funds  revenues  not  specifically 
appropriated  by  or  pursuant  to  law  for  its  use,  a  sum  which  in 
addition  to  the  amount  levied  for  that  fund  will  exceed  one-half 
of  one  per  centum  of  the  total  valuation  of  the  property  assessed 
upon  the  annual  assessment  roll  of  the  last  preceding  year. 

Third.  Conversely,  that  there  can  not  be  transferred  from  the 
street  fund  to  any  of  the  other  funds  provided  any  part  of  the  sura 
levied  by  tax  or  of  the  poll  taxes  or  of  other  revenues  of  that  fund 
provided  by  or  pursuant  to  law  to  be  credited  to  it. 

Fourth.  That  revenues  of  any  fund  derived  as  a  result  of  a 
proposition  adopted  by  the  electors  pursuant  to  law,  can  be  devoted 
only  to  the  appropriate  fund  for  which  they  were  provided ;  or, 
vfhea  that  object  has  been  served,  the  Burplua  may  be  applied  to 
the  payment  of  any  existing  obligation  cd  the  village  or  transferred 
to  the  general  fund. 
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Fifth.  Thfit  Tevenaes  derived  from  direct  taxation  or  from  other 
sourcee  not  speoificallj  applicable  to  a  particular  fund  or  funds, 
under  the  statute^  but  the  subject  of  aj^ropriation,  assi^unent  or 
election  by  the  board  of  trustees,  maj,  after  having  been  set  aside 
for  H  particular  fund,  if  it  develop  that  that  fund  does  not  need 
them  in  whole  or  in  part,  be  ap[Jied  to  the  payment  of  any  exist- 
ing obligation  of  the  village  or  transferred  to  another  fund  pro- 
vided to  pay  expenses  of  current  operations  of  the  village- 
It  is  my  opinion  that  the  board  of  trustees  of  this  village  may 
transfer  a  surplus  existing  in  the  aewer  fund,  not  needed  during 
the  year  for  the  purposes  of  that  fund,  to  tJie  li^t  fund,  provided 
that  surplus  is  made  up  <^  revenues  derived  from  taxation  undw 
subdivision  4  of  sectiwi  110  of  the  Village  Law  or  of  revenues 
other  than  from  direct  taxation  not  specifically  provided  by  law 
to  be  credited  to  the  sewer  fund. 


In  the  Matter  of  the  Towtj  Law,  Sectiowb  47  ahk  340  as  to 
Special  Town  Meetings 

(D&t«d  Hs7  31,  1916) 

Qnalificition  of  voten  At  avdt  meeting — notice  of  iticli  meetiBK. 

At  least  twenty  da<rH  befora  any  Hpecial  town  meeting  the  town  cleric 
U  required  to  gite  notice  thereof  in  the  manner  prescribed  by  the  statute. 

An  elector  is  not  entitled  to  vote  upon  ■  proposition  to  raise  money 
for  the  purchase  of  a  site  and  the  building  ol  a  town  house  unlesa  he 
or  his  wife  ie  the  owner  of  property  in  the  town  aseeesed  to  him  or  her 
upon  the  last  preceding  aaaesBmetit  roll  thereof. 

A  statement  of  facts  and  inquiries  based  thereon  were  submittet! 
as  follows : 

"  The  town  of  Rusedl  heJd  a  qtecial  town  meeting  for  the  pur- 
pose of  voting  im  a  proposition  to  incur  a  bonded  indebtedness 
amounting  to  $2,000  for  the  purpose  of  erecting  a  town  haU.  The 
result  of  the  election  indicated  an  affirmative  votei 

"At  the  meeting  hereLa  referred  to,  several  voters  offered  their 
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votes  who  had  purchased  real  estate  in  said  town  since  the  last 
compilation  of  the  assessment  roIL 

"  First.  Was  the  ten  day  notice  sufficient  compliance  with  the 
statutory  requirements  and  the  contemplated  bond  issue  legally 
authorized  ? 

"  Second,  Were  the  electoTB  whose  names  did  not  appear  on  the 
last  preceding  asseesmeait-roll  but  ^o  had  purchased  proper^ 
withio  the  town  since  the  compilation  of  the  assessment-roll  entitled 
to  vote  i " 

Travis,  Comptroller. —  Section  47  of  the  Town  Law  provides 
as  follows:  "  The  town  derk  shall,  at  least  twenty  days  before 
the  holding  of  any  special  town  meeting  cause  notice  thereof,  under 
his  hand,  to  be  posted  conspicuously  in  at  least  four  of  the  moat 
public  places  in  the  town  and  to  be  published  once  in  eadi  week  for 
two  consecutive  weeks  immediately  prior  to  such  special  town 
meeting  in  two  newspapers  published  in  such  town;  if  there  be  but 
one  newspaper  published  in  sudi  town  then  in  such  newspaper  snd 
in  the  newspaper,  published  in  the  county,  having  the  largest  cir- 
culation in  such  town  or  if  there  be  no  newspaper  publicdied  in 
such  town  then  in  the  two  newspapers  published  in  the  county, 
having  the  largest  circulation  in  such  town ;  which  notices  shall 
specify  the  time,  place  and  purposes  of  the  meeting." 

Section  340  of  the  Town  Law  provides  in  part  as  follows: 
"  The  electors  of  any  town  in  which  there  shall  not  be  a  town  hall, 
at  any  biennial  town  meeting,  or  at  a  special  town  meeting  law- 
fully called  by  the  town  clerk,  may  vote  by  ballot  any  sum  of 
money  for  the  pun^se  of  a  site  and  the  building  of  a  town  house, 
or  for  the  purpose  of  contributing  to  the  erection  of  a  building  ftxr 
joint  use  of  a  town  and  of  an  incorporated  village  within  its 
limits." 

It  therefore  appears  that  section  340  relating  to  appropriati<m 
for  town  house  prescribes  that  the  proposition  shall  be  voted  upon 
at  any  biennial  town  meeting  or  at  a  special  town  meetitu]  lawfutty 
called  by. the  town  clerk.  The  manner  of  calling  a  special  meeting 
is  fully  outlined  in  seodons  46  and  47  of  the  Town  Law  and  the 
required  notice  of  such  meeting  ia  specifically  stated  in  section  47 
heretofore  quoted. 
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The  courts  have  repeatedly  held  that  the  etatute  relating  to 
notice  of  special  town  meeting  must  be  aiibstantiall;  complied  with 
in  order  to  hold  a  valid  election.  The  notice  must  be  publi^ed  for 
the  time  prescribed  by  statute  and  must  be  in  the  form  and  contain 
all  the  essentiid  particulars  required  by  the  statute. 

Where  the  notice  of  a  bond  election,  as  in  this  Instance,  fails 
to  comply  with  the  direct,  gpeci6c  and  mandatory  provisicms  rdat- 
ing  thereto,  the  election  is  void.  A  bond  issue  predicated  on  the 
result  of  an  illegally  called  special  meeting  would  be  invalid  in 
its  incepti<m  and  the  bonds  incapable  of  negotiation.  From  a 
practicable  view  point  it  can  readily  be  perceived  that  the  pro- 
spective purchaser  of  such  bonds  would,  under  the  advice  of  coun- 
sd:,  decline  to  accept  the  bonds  and  pay  the  purchase  price  there- 
for. The  statute  does  not  provide  any  alternative,  and  no 
authority  appears  to  be  vested  in  any  town  ofBcial  to  call  (»*  cause 
to  be  called  a  special  meeting  for  the  purpose  of  any  bond  eloctiwi 
on  a  shorter  notice  than  that  prescribed  in  section  47.  The  defect 
is  therefore  jurisdictional  and  the  only  procedure  open  to  the 
electors  of  the  town  is  to  call  another  special  town  meeting  follow- 
ing all  the  statutory  requirements  in  detail. 

In  answer  to  the  seoond  inquiry,  section  54  of  the  Town  Law 
is  controlling.  In  chapter  63  of  the  Laws  of  1909  the  qualifica- 
tion of  an  elector  to  vote  for  a  site  for  a  town  house  was  prescribed 
as  follows :  "  An  elector  shall  not  be  entitled  to  vote  upon  a  propo- 
sition submitted  for  the  purposes  of  section  340  of  this  chapter, 
unless  he  or  his  wife  is  the  owner  of  property  in  the  town  assessed 
upon  the  last  preceding  assessment  roll  thereof." 

Chapter  124  of  the  Laws  of  1913  amends  this  section  to  read 
as  follows :  "  An  elector  shall  not  be  entitled  to  vote  upon  a  propo- 
siti<m  submitted  for  the  purposes  of  section  340  of  this  chapter, 
nnleas  be  or  his  wife  is  the  owner  of  property  in  the  town  assessed 
to  him  or  her  upon  the  last  preceding  assessment  roll  thereof." 

Apparently  some  doubt  as  to  the  legislative  intent  in  chapter  63 
of  the  Laws  of  1909  bad  arisen  in  that  certain  ambiguity  existed 
as  to  whether  or  not  the  name  or  names  of  property  owners  who 
desire  to  vote  should  appear  on  the  last  preceding  assessment  roll 
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or  the  property  which  the^  owned  at  the  time  of  the  election  should 
appear  thereon. 

Id  the  amendment  to  section  54  above  quoted,  the  ambiguity  is 
cleared  by  die  insertion  of  the  words  "  to  him  or  her."  Therefore, 
under  the  present  statute,  a  prerequisite  to  the  right  to  vote  seems 
to  be  the  fact  that  the  elector's  name  and  properly  owned  by  him 
appears  on  the  last  preceding  assessment  roll.  In  the  light  of  the 
statute,  a  farther  di8cua8i<»i  of  the  qualifioationa  of  electors  to 
vote  on  the  proposition  for  a  bond  issue  for  the  erection  of  a  town 
house  ia  unnecesaarv. 


In  the  Matter  of  the  Provisions  of  the  Militabt  Law,  Section 
193  as  to  Armories 

(Dftt«d  Jtme  6,  1»I«) 

01itiiictloa  betwMD  armaries  and  othei  county  building:!  in  ncud  to  iMlnc 
■applied  with  the  ntccuitiea  by  an  indlTidual  who  ia  a  member  of  a 
board  of  stiperTisora. 

A  member  of  a  board  of  auperritors  is  oot  debarred,  because  of  hit 
memlMrihlp  In  the  board,  from  entering  into  a  contract  for  coal  to  be 
nippllod  to  an  armory.  He  ia,  however,  debarred  from  contracting  for 
coal  to  ba  uaed  in  other  county  buildings,  aince,  aa  a  member  of  the  board 
of  auperviMini,  ho  would  participate  la  the  audit  of  a  claim  in  which  ho 
had  a  pecuniary  intereat. 

A  statement  of  facts  and  an  inquiry  based  thereon  is  submitted 
as  f ollowa : 

"  The  coun^  treasurer  of  Jefferson  county  advertised  for  bida 
for  furnishing  the  State  armory  coal  supply  for  one  year  pursuant 
to  section  193  of  the  Military  Law,  and  upon  opening  the  bida 
>t  was  ascertained  that  the  lowest  bidder  was  a  coal  company,  a 
member  of  wiiich  was  also  a  member  of  the  board  of  supervisors 
of  said  county.  The  same  coal  company  was  also  the  low  bidder 
on  the  supply  of  coal  to  be  used  for  county  purposes  for  the  ensuing 
year. 

"  Firgt.  Can  a  contract  for  fumiahing  coal  for  use  in  the  armory 
be  Ic^lly  awarded  to  the  coal  company  described  above  1 
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"Second.  Can  a  contract  for  furnishing  the  ooanty  supply  of 
coal  be  legally  awarded  to  tiie  company  described  above." 

Travib,  Comptroller. —  Section  1!>3  of  the  Military  Law  pro- 
vides that  the  officer  in  charge  and  control  of  an  armory  outside  of 
the  city  of  New  York  shall,  on  or  before  the  first  day  of  Sep- 
tember in  each  year,  submit  for  approval  to  thp  commanding 
officer  of  the  brigade  or  the  major-general,  an  itemized  estimatfl 
of  necessary  expeuditures  for  the  ensuing  fiscal  year,  such  expendi- 
tures to  include,  among  other  accessories,  the  coat  of  heating  the 
aiTuory.  The  various  expenses  enumerated  in  this  section,  includ- 
ing the  cost  of  heating  shall  be  deemed  cost  of  maintenance  within 
the  provisions  of  the  Military  Law. 

This  section  describes  in  detail  the  manner  ascertaining  to  whom 
the  various  contracts  shall  be  awarded ;  and,  in  relation  to  expendi- 
tures exceeding  $500,  upon  the  requisition  of  the  officer  in  charge 
and  control  of  said  armory,  the  county  treasurer  shall  publicly 

advertise  for  ten  days  for  sealed  proposal';   for  fn""'^ln 'o 

required  materials.  The  bids  thus  received  shall  be  publicly 
opened  and  the  contract  awarded  or  bids  rejtt-ted  in  m.-oiilauf v 
with  the  statute.  After  the  material  has  been  furnished  pur- 
suant to  the  contract  awarded,  the  statute  provides  tbat  no  paymrat 
shall  be  made  from  the  moneys  for  this  purpose  except  upon  the 
approval  in  writing  of  the  officer  making  the  requisition. 

It  does  not  appear  that  the  board  of  supervisors  or  any  mem- 
ber thereof  as  such  possesses  any  authority  or  owes  any  duty  in 
relation  to  the  award  of  a  contract  or  the  audit  of  bills  resulting 
therefrom.  Under  no  possible  CMitruction  of  the  statute  could  a 
member  of  a  board  of  supervisors  in  his  official  capacity  be  deemed 
an  interested  party  in  relation  to  the  audit  or  payment  of  a  claim 
in  connection  with  an  armory.  Therefore,  in  the  case  presented, 
the  fact  that  a  member  of  a  board  of  supervisors  is  financially 
interested  in  the  award  of  a  contract  to  furnish  coal  for  the 
armory  can  in  no  wise  affect  the  validity  of  the  contract  to  be 
entered  into  and  should  in  no  wise  affect  or  influence  the  award 
thereof.  The  interest  of  the  supervisor  is  that  of  a  private  indi- 
vidual and  in  this  instance  the  fact  that  he  occupied  the  dfice  of 
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supervisor  should  not  mitigate  against  the  diligent  pareuit  of  his 
business. 

The  first  inquiry  is,  therefore,  answered  in  the  affirmative. 

In  the  second  inquiry  a  different  principle  of  law  is  inverfved. 

The  board  of  supervisors  is  the  auditing  agency  of  the  county. 
The  cost  <^  furnishing  coal  for  use  in  county  buildings  is  a  coun^ 
charge.  Therefore  an  interested  member  of  a  company  to  ^om 
a  contract  might  be  awarded  would  stand  in  the  dnal  capaiuty  c^ 
buyer  and  seller.     This  is  clearly  contrary  to  public  policy. 

In  Beebe  v.  Supervisors  of  Sullivan  County,  64  Hun,  3T7,  the 
court  held :  "  The  illegality  of  such  contracts  does  not  depend  upcoL 
statntory  enactmeat  They  are  illegal  at  common  law.  It  is  con- 
trary to  good  morals  and  pablic  policy  to  permit  municipal  officerB 
of  any  kind  to  enter  into  contractual  relations  with  the  munici- 
pality of  which  they  are  officers.  This  principle  applica  with 
particular  force  to  members  of  a  board  like  a  board  of  supervisors 
which  not  only  makes  the  contract,  but  subsequently  audits  the 
bia" 

In  Smith  v.  City  of  Albany,  61  N.  Y.  446,  the  court  said :  "  If, 
then,  the  seller  were  permitted  as  the  agent  of  another  to  become 
the  purchaser,  his  duty  to  bis  prin<»pal  and  his  own  interests 
would  stand  in  direct  opposition  to  each  other." 

In  People  ex  rel  Schenectady  Illuminating  Go.  v.  Board  of 
Supervisors,  166  App.  Div.  758,  it  was  held  that  a  board  of 
supervisors  acting  for  a  county,  cannot  make  a  valid  contract  to 
purchase  chattels  from  a  corporation  of  wbidi  a  member  of  the 
board  is  an  officer  and  stockholder  and  that  this  is  true  notwith- 
standing the  fact  that  the  supervisors  knew  nothing  of  the  trans- 
action and  did  not  participate  personally  on  behalf  of  either 
party  and  that  the  goods  contracted  for  were  fully  worth  the  con- 
tract prica  In  discussing  the  principlee  of  law  involved  in  this 
case,  the  court  said  that  this  contract  waa  necessarily  void  on  the 
ground  of  publio  policy  as  the  member  of  the  board  in  question 
was  the  agent  of  two  principals  with  conflicting  interests  —  the 
agent  of  the  hoard  of  supervisors  whose  interest  it  was  to  buy  as 
cheaply  as  pof;sible,  and  the  agent  of  the  corporation  whose  interest 
it  was  to  sell  as  advantageously  as  possible. 
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It  can  be  readilj  perceived  that  a  lax  construction  of  the  Uw 
with  relation  to  qnestioiu  of  this  character  would  quickly  expand 
itself  in  every  direction  until  the  safegoards  which  the  law  has 
intended  to  establish  wonld  be  eliminated,  and  opportunity  thereby 
given  for  many  ill^al  transactiona  between  peracxu  in  their  official 
capaci^  and  in  their  capacity  as  private  individuals  with  h 
interests. 

The  second  inquiry  is  therefore  answered  in  the  amative. 


In  the  Matter  of  the  Provisions  of  the  Viliaqk  Law,  Sbctiohs 
110  Ain>  240,  in  Begard  to  Contracts  for  Street  Lighting 

(Dftt«d  June  20,  ISIO) 

Xhft  pnipnea  for  whicA  t«xes  may  be  Ivried  by  Ou  board  of  tnutees  of  a 
TilUje  withont  fnrtlier  Anthoriiatioa  frem  tbe  taxpayets  are  eunmerated 
In  aectlon   no  of  the  atatnts. 

Til*  annual  rent  due  on  a  lighting  contract  ia  a  current  operating 
espenae,  whicb  muit  be  included  in  and  aa  a  part  of  the  sum  to  be  levied 
pursuant  to  subdiviBiott  i  of  section  110  of  ttie  Village  Law.  It  ia  not 
an  "  indebtedness "  la^uUy  incurred  within  the  meaning  of  that  tern 
aa  used  in  subdivision  2  of  section  110  of  the  Village  Law. 

No  Tillage  officer  has  power  to  incure  an  indebtedneaa  payable  fnm 
the  atreet  fund  mileas  the  money  is  on  hand  or  a  proposition  antborieing 
the  village  board  to  raise  the  neceasar;  amount  has  been  duly  adopted. 

E.  J.  Vincent,  clerk  of  the  village  of  Tioonderoga,  has  snb- 
mitted  a  statement  of  facts  and  an  inquiry  based  thereon  aa 
follows : 

"  The  clerk  of  the  village  of  Tioonderoga  submits  the  following: 

"  First.  If  the  village  of  Ticonderoga  has  a  contract  for  lip;ht- 
ing  the  streets,  which  would  oost  practically  $2,000  for  the  year, 
would  this  board  he  authorized  to  levy  that  tax  of  .$2,000  to  pay 
for  lighting  the  streets  pursuant  to  subdivision  2  of  section  110? 

"  Second.  If  a  certain  sum  should  be  due  and  pflvable  at  the 
present  time  frwn  the  street  fund,  would  the  board  of  trustees 
have  tbe  ri^t  to  raise  that  amount  to  pay  the  debts  now  due  from 
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the  street  fund,  and  in  addition  thereto,  the  one-half  of  one  pei^ 
centum  as  specified  in  subdivision  3  for  the  street  fandl " 

Travjs,  ComptrollOT. —  I  think  both  questiona  ahould  be 
answered  in  the  negative. 

Section  110  of  the  Village  Law  states  the  purposes  for  which 
taxes  may  be  levied  1^  the  board  of  tmsteee  of  a  village  withoat 
further  anthorizatloD  from  the  taxpayers,  and  limits  the  amount 
thereof.  Stated  briefly,  the  board  of  trustees  may,  without  further 
vote  by  the  taxpayers,  levy  a  sum  Bu£Beient  to  meet  (1)  expendi- 
tures authorized  at  the  annual  or  special  elections,  (2)  the  amount 
of  indebtedness  due  and  payable  during  the  year,  (3)  a  nun  not 
exceeding  one-half  of  1  per  centum  for  the  street  fund,  (4)  an 
additional  sum  not  exceeding  one-half  of  1  per  centum  for  other 
expenses,  and  (5)  the  poll  tax.  It  is  dear  to  me  that  the  Legis- 
lature intended  to  limit  the  authority  of  the  board  of  trustees  to 
levy  a  tax  to  pay  current  operating  expenses  to  not  more  than  1 
per  centum  of  the  total  valuation  of  taxable  property,  of  whi<^ 
not  more  than  one-half  could  be  used  for  street  purposes  and  one- 
half  for  other  objects.  If  greater  sums  be  needed  to  pay  current 
operating  expenses,  it  was  the  intention  of  the  L^slature,  as  I 
view  it,  that  the  necessity  therefor  should  first  be  passed  upon  by 
the  taxpayers. 

The  first  question  raised  by  the  clerk  of  this  village  involves  or 
requires  a  construction  of  the  word  "  indebtedness  "  as  used  in 
subdivision  2  of  section  110.  I  assume  that,  acting  under  sec- 
tion 240  of  the  Village  Law,  a  contract  has  been  made  in  the  name 
of  the  village  for  lighting  streets  for  a  period  longer  than  one  year 
at  an  annual  rental  fixed  in  the  contract.  The  fact  that  such  a 
contract  has  been  made  and  that  the  annual  rental  for  the  current 
fiscal  year  approximat4>3  $2,000,  does  not,  in  my  opinion,  create 
an  indebtedness  within  the  meaning  of  that  term  as  used  in  the 
section  mentioned  abova  It  does  create  a  contractual  liability  but, 
as  I  view  it,  no  debt  is  created  until  the  service  has  actually  been 
rendered.  For  instance,  if  the  lighting  plant  should  be  destroyed 
and  Uie  contractor  thereby  rendered  nnable  to  light  the  atreets, 
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it  can  not  be  said  that  the  village  is  liable  for  the  amiual  rnital 
named  in  the  contract. 

That  the  word  "  indebtedneas  "  is  not  Boaeeptible  of  exact  legal 
definiticm,  is  made  plain  in  McQuillan  on  Municipal  Corporations, 
volume  5,  pages  4701,  4702,  where  it  is  said :  "  In  detennining  the 
meauing  of  the  words,  the  whole  context  of  the  constitutional  oi 
statutory  provision  must  be  examined,  and  its  object  ever  kept  in 
mind : —  the  true  ^irit  and  purpose  of  the  law.  It  has  been  held 
that  the  term  should  be  given  its  general  meaning,  and  should  not 
receive  a  narrow  or  strained  construction;  but '  a  careful  examina- 
tion of  the  decisions  discloses  the  fact  that  in  substantially  ever; 
jurisdiction  the  word  debt  or  Indebtedness  as  used  in  the  limitation 
placed  upon  municipal  power  is  given  a  meaning  much  less  broad 
than  in  general  usage.  This  tendency  has  been  more  marled  in 
some  states  than  in  others,  with  the  result  that  the  decisions  are 
sufBciently  at  variance  to  justify  fairly  the  statement  of  an 
eminent  court  that,  in  view  of  the  ruling  among  the  adjudged 
case^,  it  is  not  easy  to  aiSrm  that  the  word  debt  has  a  firmly  settletl 
meaning.' " 

Again,  on  page  4707  of  volume  5  of  the  same  treatise, 
McQuillan  says:  "  Merely  incurring  a  contingent  future  liability 
does  not  create  an  indebtedness.  Thus,  a  contract  to  pay  a  fixed 
price  annually,  where  contingent  on  the  supply  furnished,  does 
not  create  an  indebtness." 

And  further,  after  discussing  loans  negotiated  to  pay  expenses 
of  current  operations,  he  says,  on  pages  4712  and  4713:  "Among 
the  current  expenses  which  may  be  incurred  without  exceeding 
the  debt  limit  are  the  salaries  of  officers  and  employes ;  monthly 
rental  or  installments  for  water,  lighting  or  the  like;  rent  for 
suitable  quarters  for  municipal  officers;  etc" 

There  is  no  requirement  that  a  village  contract  for  lighting  its 
streets  for  a  longer  period  than  one  year.  It  is  permissive  that  it 
may  do  so. 

If  contracts  were  made  annually  for  lighting  the  streets,  the 
annual  rental  would  necessarily  be  included  in  the  sum  to  he 
raised  pursuant  to  snbdivision  4  of  section  110.  I  can  not  conceive 
it  to  have  been  the  intention  of  the  Legislature  that  a  board  of 
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trustees  of  a  village  could  enlarge  or  increase  its  jurisdiction  to 
levy  a  tax  by  electing  to  contract  for  the  lighting  of  the  streets  for 
8  longer  period  than  one  year.  Such  a  proposition  conld  not  be 
entertained  for  a  moment. 

I  therefore  conclude,  in  answering  queetion  No.  1,  that  the 
annnal  rental  due  on  the  lighting  contract  is  a  current  operating 
expense  which  must  be  included  in  and  as  a  part  of  the  sum  to  be 
levied  pursuant  to  subdivision  4  of  section  110,  and  that  it  is  not 
"  indebtedness "  lawfully  incurred  within  the  meaning  of  that 
term  aa  employed  in  subdivision  2  of  the  same  section. 

Respecting  the  second  inquiry,  I  fail  to  see  how  "  a  certain 
sum  "  can  "  be  due  and  payable  at  the  present  time  from  the  street 
fund." 

Section  128  of  the  Village  Law  reads  in  part  as  follows:  "  No 
contract  shall  be  made  involving  an  expenditure  by  the  village, 
unless  the  money  therefor  is  on  hand  or  a  proposition  has  been 
adopted  authorizing  the  board  of  trustees  to  raisp  such  money." 

There  is  a  limitation  upon  the  power  of  village  officials  to  con- 
tract. As  I  view  it,  no  village  official  could  incur  or  authorize  to 
be  incurred  "  a  certain  sum  "  payable  out  of  the  street  fund  unless 
the  money  to  meet  the  expenditure  was  actually  on  hand  or  a 
proposition  authorizing  it  and  authorial^  the  village  board  to 
raise  the  necessary  amount  had  been  duly  adopted. 

If  the  money  was  on  hand,  it  would  not  be  necessary  to  raise  a 
tax  therefor.  If  these  expenditures  were  made  after  the  adoption 
by  the  taxpayers  of  a  proposition  authorizing  the  expenditure, 
then  the  board  of  trustees  would  be  authorized  to  levy  the  necessary 
amount  by  tax  under  subdivision  one  of  section  110. 

I,  therefore,  conclude  in  answering  inquiry  No.  2  that  there  can 
not  exist  at  the  present  time  an  ''  indebtedness  of  the  village  law- 
fully contracted,"  payable  out  of  the  street  fund,  whidi  the  board 
of  trustees  is  authorized  to  include  in  the  annnal  tax  levy  under 
iubdivisicHi  2  of  section  110  of  the  Village  Law. 
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Fairport  Village  Charter  (Laws  of  1881,  Chapter  638)  SectiMifl 
16,  29  —  Viu^oE  Law,  Section  64,  Articles  9,  10  —  Laws  of 
1916,  Chapter  52  as  to  Powers  of  Municipal  Commission  — 
C<Hitro]  of  Kevenues  —  Disposition  of  Sur[diis 

(DmUd  June  29,   1»1S) 

A  mnnidpal  boud  or  conunurion  created  under  anthoritr  of  aectlon  S4  of  tkt 
ViUase  Law  posaeasea  all  tlio  powen  of  tlie  vJlUse  boards  which  it  anper- 

EAmingB  accruing  on  account  of  an  electric  light  plant  owned  by  the 
municipality  ehould  be  deposited  with  the  village  treasurer,  who  is 
required  to  execute  and  file  an  official  undertalfing  in  sucli  aum  and  with 
Buch  sureties  as  the  board  of  trustees  shall  direct  and  approve. 

Moneys  deposited  with  the  Tillage  Ireasurei  are  subject  only  to  the 
orders  of  the  board  of  trustees. 

The  commission  has  no  authority  to  witbdrftw  surplus  luods  from  the 
Tillage  treasury  for  deposit  or  investment  in  interest  bearing  accounts. 
Village  funds  are  required  to  be  deposited  in  banks  designated  fay  the 
board  of  trustees.  Interest  earned  thereon  belongs  to  the  village  and 
must  be  credited  by  the  treasurer  to  the  proper  funds. 

A.  C.  Passage,  member  of  the  Municipal  Commission,  Fairport, 
N.  Y.,  submitted  a  statement  of  facts  and  inquiries  based  thcsew 
as  follows: 

"  The  municipal  ctmunissiou  of  the  village  of  Fairport,  N.  Y., 
ctxitrolling  the  electric  light,  power  and  water  plant,  appointed 
and  working  under  the  general  Village  Law  of  the  State  of  New 
York,  desires  to  hare  its  rights  deEned  and  sabmits  the  following 
questions : 

"  (1)  We  understand  that  all  revenues  accruing  for  the  account 
of  the  municipal  plant  are  to  be  deposited  witii  the  village  treas- 
urer elected  by  the  people,  and  with  no  other  person,  and  that  it 
is  the  duty  of  the  village  trustees  to  see  that  such  treasurer  is 
properly  bonded  for  the  surety  of  the  funds  deposited. 

"  (2)  Does  the  municipal  commission  have  absolute  control  of 
all  moneys  deposited  by  it  with  the  village  treasurer  for  account 
of  the  municipal  plant,  and  is  the  fund  subject  only  to  the  order  of 
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the  commissim  for  tibe  mainteaanoe  and  operation  expenses  of 
the  plant  ? " 

"  (3)  Also,  is  it  within  th«  l^al  rights  of  the  c(»nmiBsion  to 
withdraw  a  surplua  from  the  village  treaeurer  and  deposit  it  in 
State  or  Xational  banks  for  the  purpose  of  further  interest  earn- 
ings, or  should  the  commission  instruct  the  village  treasurer  to 
deposit  it  in  certain  State  or  National  banks  designated  hj  the 
cranmissio  n  er  a . " 

Tkavis,  Comptroller. —  Although  the  village  of  Fiurport  in  the 
county  of  Monroe,  N.  T.,  was  original];  incorporated  under  the 
provisions  of  chapter  426  of  the  Laws  of  1847,  the  charter  has 
been  twice  repealed  and  re-enacted.  Its  present  charter  appears 
to  be  chapter  638  of  the  Laws  of  1881.  There  is  no  provision  in 
this  Inst  metitioned  statute  for  the  ap{>ointment  of  a  municipal 
CfxnmissioQ  aud  in  answering  this  inquiry  it  is  assumed  that  the 
municipal  comiiiisaion  referred  to  has  been  appointed  under 
authority  of  section  64  of  the  Village  Law. 

Section  61  proviikis  that  upon  the  liling  of  a  certain  certificate, 
all  the  powers,  duties  and  reeponsibilitiee  of  separate  village 
boards  are  transferred  to  the  muuicipal  board  and  that  all  prop- 
erty, records,  books  and  papers  in  the  possession  of  such  separate 
boards  shall,  within  fifteen  days  after  such  consolidation,  be  deliv- 
ered to  the  municipal  board.  It  apitears,  Uierefore,  that  in  the  vil- 
lage of  Fairport  the  boards  which  ordinarily  are  described  as  the 
"  board  of  water  commissioners  "  and  "  board  of  li^t  commis- 
sionCTs"  are  consolidated  under  the  name  of  tie  municipal  com- 
mission. The  statutory  powers  of  these  separate  boards  will  be 
found  in  articles  9  and  10  of  the  Village  Law. 

Although  chapter  638  of  the  Laws  of  1881  (the  village  chartei) 
has  been  amended  from  time  to  time,  no  change  appears  to  have 
been  made  in  section  16.     This  station  is  in  full  ns  follows: 

"  §  16.  The  treasurer  shall  receive  all  moneys  belouging  to  said 
Tillage  and  safely  keep  and  disburse  the  same,  in  pursuance  of 
the  direction  of  the  board  of  trust<es,  by  warrant  signed  by  the 
president  or  preaidinfr  officer,  for  tlie  time  being,  and  attested  by 
the  clerk;  he  shall  make  ami  keep  a  correct  record  of  such  receipts. 
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specifying  fr<an  what  source  the  same  was  derived,  aod  of  all  dis- 
burscanciitB,  and  for  what  purposes,  and  from  what  sums  the  same 
were  made  during  the  year,  and  at  any  time  when  required  by  the 
board  of  trustees,  furnish  Uiesn  with  such  statement  in  relation  to 
matters  pertaining  to  his  c^oe  as  the  said  board  may  by  resolution 
demand,  and  duly  perform  such  other  duties  as  the  board  of 
trustees  may  ordain." 

Subdivision  4  of  section  29  of  the  charter  provides  that  the 
trustees  of  the  village  shall  have  power  to  "  examine  all  l^al  and 
proper  accounts  and  claims  against  the  village,  and  to  order  twir- 
ranis  to  be  draivn  on  the  treasurer  for  the  payment  of  the  same 
whenever  proper  funds  are  in  Ihe  treasury  applicable  for  such 
payment" 

Although  boards  of  water  commissicsieiB  and  of  light  commis- 
sioners have  the  general  managonent  and  control  of  their  respec- 
tive plants,  the  Village  Law  confers  upcm  them  no  power  of  audit 
nor  any  authority  to  order  the  disbursement  of  village  fimds. 

Section  127  of  the  Village  Law  provides  that  if  at  any  time  the 
receipts  of  the  wat«r,  light  or  oUier  department,  whether  accruing 
frran  the  earnings  of  the  particular  department,  or  by  reason  of 
the  moneys  appropriated  for  the  use  of  such  departmrat,  exceed 
the  amount  needed  for  current  expenses,  and  the  payment  of  the 
principal  or  intereet  due  or  to  become  due  during  the  next  fiscal 
year,  the  surplus  may  be  transferred  to  the  fund  to  be  known  as 
the  sinking  fund  of  the  department  and  to  be  used  in  payment  of 
the  outstanding  obligations  or  for  future  expoisee  of  the  particular 
department,  for  which  such  fund  is  created,  and  in  case  of  the 
water  or  light  department,  may  be  used  for  the  future  expenses 
of  that  department  if  the  rents  or  other  income  be  insufficient  for 
that  purpose. 

The  determination  of  the  question  as  to  whether  such  surpluB 
shall  be  applied  to  the  sinking  fund  or  for  future  expenses  of  the 
particular  department  appears  to  rest  with  the  board  of  trustees 
and  not  with  the  municipal  ccHumission. 

In  view  of  the  foregoing,  the  answers  to  the  questions  submitted 
are  as  follows: 

F^st:  Earnings  accruing  on  account  of  the  municipal  plant 
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Bhonld  be  dqKwited  wifli  the  village  treasurer.  Section  58  of  the 
Village  Law  requiree  the  treasurer,  before  entering  upon  the  duties 
of  his  office,  to  execute  to  the  village  and  file  with  the  village 
clerk,  an  official  undertaking  in  such  sum  and  with  such  sureties 
as  the  board  of  trustees  shall  direct  and  approve. 

Second:  The  municipal  commission  has  no  control  over  moneys 
deposited  by  the  ciHomission  with  the  village  treasurer.  These 
funds  are  subject  only  to  the  order  of  the  board  of  trustees. 

Third:  It  is  not  within  the  legal  rights  of  the  oommission  to 
withdraw  the  surplus  frem  the  village  treasury  and  deposit  it  in 
State  or  Natitxial  banks  for  the  purpose  of  further  earnings  or  to 
diaw  interest.  Subdivision  20  of  section  89  requires  the  board 
of  trustees  to  designate  banks  for  the  deposit  of  all  moneys  received 
by  the  treasurer  and  the  board  may  require  of  any  such  bank 
security  for  the  repayment  thoeof.  Section  81  of  the  Village 
Law  provides  that  interest  on  village  money  belongs  to  the  village, 
and  must  be  credited  by  the  treasurer  to  the  proper  fund. 

As  a  general  proposition,  municipal  corporations  should  not 
and,  I  beJieve  under  the  law,  are  not  authorized  to  maintain  and 
operate  water  plants  and  electric  light  plants  for  purposes  of 
gain.  Neither  should  they  be  operated  at  a  lossj  The  propeo- 
authorities  ^ould  fix  and  establish  rates  to  be  charged  to  con- 
sumers, so  arranged  and  graduated  that  each  consumer  will  be 
required  to  pay,  as  nearly  as  may  be,  the  cost  of  producing  and 
delivering  the  quantity  of  water  or  the  amount  of  electric  current 
used  or  consumed  through  his  service. 

In  calculating  the  cost,  due  con«deration  should  be  given  to 
providing  a  fund  for  the  amortization  of  the  indebtedness  or  the 
depreciation  of  the  plant  as  well  as  tbe  sum  necessary  to  pay  cur- 
rent operating  expenses.  If  the  rates  or  rents  are  so  adjusted 
that  the  plant  is  being  operated  at  a  profit  and  the  surplus  is  used 
in  reduction  of  general  taxation,  it  means  that  persons  to  whom 
water  or  electric  current  is  furnished  are  being  taxed  not  in  pro- 
portion to  the  amounts  of  taxable  property  owned  by  each  but 
rather  in  proportion  to  the  amount  of  water  or  electric  current 
consumed.  If,  on  the  other  hand,  the  rates  or  rents  are  fixed  too 
low  and  the  plant  is  not  self  supporting,  it  means  that  the  owners 
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<rf  taxable  prop«ty  are  required  to  contribute  in  part  to  the  coat 
of  producing  and  ddivering  a  commodity  to  be  applied  to  private 
use.  Both  of  these  conditions  are  foreigo  to  the  American  ir^Btem 
of  supporting  govemmeotal  agencies,  as  I  understand  it 

If,  in  this  case^  the  leceipts  of  the  water  or  light  departments 
exceed  the  amount  neceesary  to  pay  current  expenses  and  the  sum 
neceasary  to  pay  bonds  and  interest  falling  due  during  the  year, 
the  hoard  of  trustees  should,  I  believe,  set  aside  such  surplus  by 
creating  a  sinking  fund  as  provided  in  section  127  of  the  Village 
Law.  The  sinking  fund  may  he  invested  as  provided  in  that  sec- 
tion. If  it  neglects  or  faib  to  set  aside  the  surplus  and  create  a 
sinking  fund,  them  it  is  my  opinion  tbat  the  surplus  must  remain 
to  the  credit  of  the  water  department  or  the  electric  light  depart- 
ment as  thp  case  may  be.  Should  the  board  of  trustee  attempt  to 
apply  or  use  any  part  of  the  surplus  for  purposes  other  than  for 
the  benefit  of  the  water  or  light  departmeet,  I  am  of  the  opinitm 
that  it  may  be  restrained  from  so  doing  in  appropriate  legal  pro- 
ceedings. 

Chapter  53  of  the  Laws  of  1916  is  not  applicable  in  this  case 
for  the  reason  that  the  viUage  of  Fairport  has  outstanding  bcmds 
or  other  obligi\tions  incurred  by  the  water  department' 


In  the  Matter  of  the  Provisions  of  the  Vilt.age  Law,  Seotiof 
101-a  as  to  Surplus  in  Water  Fund  —  Transfers 

{Dated  June  30,  1916) 

IHipoaitlon  to  ht  made  of  miplua  in  wstet  fund  —  trsnafen. 

If  there  be  no  outstanding  obligationti  of  a.  village  on  account  of  a 
particular  department,  and  if,  after  the  payinent  of  the  current  expensra 
of  auch  department,  there  remains  a  euiplus  in  the  fund  of  that  depart- 
ment, Buch  surplus  maj'  be  applied  to  the  payment  of  any  Bziating  obli- 
gation of  the  village  or  transferred  to  the  general  fund. 

Hon.   C.   S.   Ferris,   Potsdom,   N.   Y.,  submitted  a  statement 
of  facts  and  an  inquiry  based  thereon  as  follows: 

"  The  water  system  of  the  viUage  of  Potsdam  is  owned  by  the 
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village  and  is  in  charge  of  a  board  of  water  coianiisBi<Hier8  puz^ 
suant  to  sections  220-235  of  the  Village  Law.  The  water  depart- 
ment has  no  outstanding  obligations  and  has  accumulated  a  surplus 
fund  of  approximately  $15,000.  The  annual  income  from  the 
water  departmmit  is  $10,000  and  upwards  and  the  coat  of  main- 
tenance ift  af^roximatelj  $5,000. 

"  Can  the  village  antJioritiea  use  a  part  or  all  of  the  accumulated 
surplus  arising  from  the  operations  of  the  water  ^tem  to  liquidate 
an  indebtedness  arising  from  a  bond  issne  other  than  for  water 
purposes,  the  principal  trf  which  falls  due  this  year,  provided  such 
authority  shall  bo  voted  at  a  special  meeting  of  the  electors  of  the 
town,  called  for  that  purpose." 

Travis,  Comptroller. —  Under  the  provisions  of  chapter  52  of 
the  Laws  of  1916,  statutory  authority  was  granted  to  villages  to 
transfer  the  aurplus  arising  in  one  fund  to  meet  outstanding 
obligations  properly  chargeable  to  another  fund.  The  recent 
enactment  referred  to  constitutes  section  lOl-a  of  the  Village  Law 
and  reads  as  follows: 

"  §  101-a.  Application  of  surplus  moneys  of  a  department  If 
there  shall  be  outstanding  no  obligations  of  the  village  on  account 
of  a  particular  department  and  if  after  the  payment  of  the  current 
expenses  of  sucdi  department  there  shall  remain  a  surplus  in  the 
fund  of  that  department  such  Biirjilus  may  be  applied  to  the  pay- 
mmt  of  any  existing  obligation  of  the  village  or  transferred  to  the 
general  fund. 

"  §  2,  This  act  shall  teke  effect  immediately." 

While  this  seems  to  answer  the  inquiry  propounded,  I  desire 
to  incorporate  herein  a  portion  of  an  opinion  written  in  a  similar 
ease  rdative  to  the  rights,  duties  and  prerogatives  of  a  mimicipal 
commission  controlling  certain  public  utilities  in  a  village. 

"As  a  general  proposition,  municipal  corporations  should  not, 
and  I  believe  under  the  law  are  not  authorized  to  maintain  and 
operate  water  plants  and  electric  light  plants  for  purposes  of 
gain.  Neither  should  they  be  operated  at  a  loss.  The  proper 
antborities  should  fix  and  establish  rates  to  Ik;  charged  to  con- 
simiers,  so  arranged  and  graduated  that  each  consumer  will  be 
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required  to  pa;,  as  nearly  as  ma;  be,  tlie  cost  of  producing  and 
delivering  the  qoanti^  of  water  or  the  amount  of  electric  current 
used  or  consumed  throng  hia  gerrice." 

"  In  calculating  the  coat,  due  consideration  should  be  given  to 
providing  a  fund  for  the  amortization  of  the  indebtedness  or  the 
depreciation  of  the  plant  as  wdl  as  the  sum  necessary  to  pav 
current  operating  e:(pen3e8.  If  the  rates  or  rents  are  so  adjusted 
tliat  the  plant  is  being  operated  at  a  profit  and  the  surplus  is  used 
in  reduction  of  general  taxation,  it  means  that  peraons  to  whom 
water  or  electric  current  is  furnished  are  being  taxed  not  in  pro- 
portion to  the  amounts  of  taxable  property  owned  by  each,  but 
rather  in  proportion  to  the  amounts  of  water  or  electric  current 
consumed.  If,  on  the  other  band,  the  rates  or  rents  are  fixed  too 
low  and  the  plant  ia  not  self  supporting,  it  means  tiiat  the  owners 
of  taxable  property  are  required  to  contribute  in  part  to  the  cost 
of  producing  and  delivering  a  c<Hnmodity  to  be  applied  to  private 
use.  Both  of  these  conditions  are  foreign  and  repugnant  to  the 
American  system  of  supporting  gOTernmeutal  agnicies,  as  I 
understand  it," 

Section  127  of  the  Village  Law  provides  for  the  creation  and 
investment  of  a  sinking  fund  to  be  used  in  payment  of  outstanding 
obligations  or  for  future  expenses  of  the  department  if  the  rents 
or  other  income  be  insufficient  for  that  purpose.  There  being  no 
outstanding  obligations,  in  this  instance,  against  the  water  depart- 
ment, the  only  reason  for  the  creation  of  a  sinking  fund  would  be 
for  the  purpose  of  meeting  "  future  expenses  of  the  department 
if  the  rents  or  other  income  be  insufficient  for  that  purpose,"  and 
in  the  light  of  the  financial  report  of  the  water  system,  the  creation 
of  a  sinking  fund  for  this  latter  purpose  would  appear  imprac- 
ticable. Hence  I  deem  the  quotation  from  a  former  opinion, 
which  has  been  embodied  herein,  appropriate  and  worthy  of  your 
consideration. 
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In  the  Matter  of  the  Provisions  of  the  Code  of  Cbiminai.  Pbo- 
CEDUBE,  Section  892,  and  Several  Other  Statutes  as  to  Main- 
tenance of  Children  Committed  to  Institutiona 
(Dated  June  30,  1610) 

The  >t«tnte  aiitlioTuiiii  the  conunitment  of  a  defendut  to  an  instltntJan 
moat  provide  aa  to  their  rapport. 

The  Btatutea  contain  do  UDiform  rule  preBcribing  the  locality  charge- 
able with  the  maintenance  of  children  committed  to  inititutions  and,  to 
detennine  the  question,  reference  rauit  be  had  to  the  atatut«  authoriiing 
the  commitment. 

Everett  Macy,  Esq.,  Buperintendent  of  the  Westchester  County 
Alma  House  and  Hospital  submitted  a  statement  of  fact  and  an 
inquiry  based  thereon  as  follows : 

"  Mr.  Everett  Macy,  superintendent  of  the  Westchester 
county  almshouse  and  hospital,  states  tiiat  in  Weatchester  county 
poor  persons  are  town,  city  or  county  charges  '  according  to  the 
length  of  their  residence  in  their  respective  localities.'  " 

He  further  says :  "  In  this  county,  the  custom  has  been  estab- 
lished to  charge  for  Uie  care  of  all  children  committed  to  private 
institutions  by  the  courts  upon  the  town  in  which  the  committing 
magistrate  lives  regardless  of  the  residence  of  the  parents  of  the 
child,  while  dependent  children  have  heea  charged  upon  the  town 
in  which  the  parents  had  a  poor  law  settlement."    He  then  a^s : 

"(1)  What  is  the  general  custom  in  the  counties  of  the  state  in 
regard  to  the  payment  of  board  of  children  committed  by  the  courts 
to  various  private  institutions!  " 

"(2)  Will  you  also  let  me  know  whether  children  committed 
by  the  courts  for  improper  guardianship  are  paid  for  in  the  same 
manner  aa  children  omimiitted  for  delinqneney  ?  " 

Teatib,  Comptrollea-. —  I  am  unable  to  answer  the  first  ques- 
tion. I  do  not  know  what  the  custom  is  in  other  counties  of  the 
State. 

In  fact,  the  question  respecting  the  municipality  piroperly 
chargeable  with  the  support  of  children  committed  by  oourts  pup- 
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auant  to  law  is  a  troublesome  one.  As  I  view  it,  the  law  is  not 
clear  on  this  point  In  enacting  the  varions  statutes  relative  to 
the  commitment  of  children  to  institutions,  the  Legislature  appesn 
not  to  have  considerod  in  all  cases  how,  when  and  by  whom  "  the 
expense  of  board,  maintenance  and  education  should  be  paid." 

An  examination  of  the  adjudged  cases  indicates  that  this  ques- 
tion has  been  seldom  before  the  courts.  The  decision  bearing 
most  nearly  on  this  subject  is  that  of  St  Agnes  Training  School 
V.  County  of  Erie,  68  Misc.  Rep.  648.  The  decision  of  the  court 
in  Matter  of  Knowaclc,  158  N.  Y.  48S,  is  of  some  little  aaaistance 
because  of  the  classification  of  children  so  committed. 

Before  entering  into  a  discussion  of  this  question  in  its 
entire^,  it  is  appropriate  that  I  point  ont  several  classes  of  cases 
where  a  decision  as  to  the  municipality  properly  chargeable  may 
be  reached  with  some  degree  of  certainty, 

Ftrrf.  The  State  Charities  Law,  articles  5  to  14  inclusive  and 
19  to  21  inclusive,  relate  to  ceri^in  specified  institutions.  They 
contain  special  provisions  of  law  relative  to  commitments  to  such 
institutions,  the  coat  of  support  thea-ein,  the  municipality  charge- 
able therewith  and  the  manner  and  method  of  paying  claims  there- 
for. It  is  to  be  deplored  that  the  Legislature  did  not  observe  and 
enforce  some  degree  of  uniformity  respecting  each  of  these  insti- 
tutions. It  will  be  noticed,  however,  that  no  general  plan  of  pro- 
cedure or  principle  respecting  the  municipality  chargeable  with 
the  expense  is  contained  in  the  severnl  articles  to  which  I  have 
referred.  Each  of  these  articles  contains  provisions  peculiar  only 
to  it  However  that  may  be,  if  a  chtM  be  committed  to  one  of  the 
institutions  named  in  the  State  Charities  Law.  in  the  articles  to 
which  I  have  refeiTed,  reference  should  be  to  the  provisions  appli- 
cable to  that  institution  for  the  purpose  of  determining  what 
municipality  is  chargeable  with  the  support  of  the  child  and  how 
payment  may  be  obtained. 

Second.  When  children  are  committed  for  vagrancy,  section 
892  of  the  Criminal  Code  applies.  That  section  provides  that  in 
those  counties  of  the  State  where  the  distinction  between  town  or 
city  and  coimty  poor  obtains  the  espRnse  of  connction  and  main- 
tenance during  commitment  shall  be  a  charge  upon  the  town,  city 
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or  county  in  which  the  person  committed  had  a  legal  settlement 
ftt  the  time  of  commitment. 

Third.  If  a  child  be  committed  for  truancy,  then  9eetion  635 
of  the  Education  Law  applies.  Subdivision  9  of  that  section  pro- 
videe  that  the  e^ipense  attending  the  commitment  and  the  cost  of 
maintenance  of  any  truant  residing  in  any  city  or  district  employ- 
ing a  superintendent  of  schools,  shall  be  chargeable  against  such 
city  or  district,  and  in  all  other  cases  a  ehat^  against  the  county. 

Fourth.  All  children  committed  other  than  as  specified  in 
"  First,"  "  Second  "  and  "  Third,"  above,  may  be  grouped  in  two 
classes; 

(a)  Those  ccnnmitted  for  improper  guardianship  or  for  reasons 
not  involving  an  overt  act  on  their  part,  which  if  performed  by  an 
adult  would  constitute  a  crime;  in  other  words,  that  class  of 
children  who,  because  of  their  unfortunate  circumstances,  must 
necessarily,  for  their  own  good  and  the  benefit  of  society,  be  cared 
for  in  appropriate  institutions, 

(b)  That  class  of  childreai  committed  for  wrongful  or  criminal 
acts,  where  it  is  the  policy  of  the  state,  by  reason  of  tbeir  minority, 
to  commit  them  to  diaritable,  benevolent  or  corrwtional  institu- 
tions rather  than  to  send  them  to  jails,  penitentiaries  and  state 
prisons. 

Althmyih,  as  I  have  already  stated,  the  law  is  not  clrar  on  this 
subject,  I  am  of  the  opinion  that  children  fallin;;  within  the  group 
designated  above  under  "  a  "  should  be  maintained  in  institutions 
at  the  expense  of  the  poor  district  which  wouH  be  chargeable  with 
their  support  were  they  found  to  be  poor  persons  under  the  Poor 
Law. 

I  am  also  of  the  opinion  that  those  falling  within  the  group 
designated  by  the  letter  "  b  "  should  be  supported  in  the  institu- 
tions to  which  they  are  committed  at  the  expense  of  the  county. 

Section  4-50  of  the  State  Charities  Law  is  important  in  this 
connectitm.  Every  jud,ae  or  justice  who  commits  a  child  to  an 
institution  should  be  familiar  with  this  section.  T  am  satisfied 
that  it  imposes  upon  the  judge  or  justice  the  duty  of  ascertaining 
and  determining  at  the  time  of  commitment  the  municipality 
chargeable  with  the  child's  support,  and  that  the  report  re^iuired 
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to  be  made  by  bira  should  clearly  indicate  his  conclusion  in  this 
regard. 

If  in  Weatchester  county  tbe  judges  and  justices  are  not 
familiar  with  section  460  of  the  State  Charities  Law,  or  if  they 
neglect  or  fail  to  m&ke  the  reports  therein  required,  then  it  is 
suggested  that  the  board  of  supervisors  have  prepared  and  fui^ 
nisbed  to  each  judge  or  justice  within  the  county  appropriate 
blaidts  for  making  such  reports.  If  tliis  he  done,  it  will  go  a  long 
way  toward  solving  the  question  presented  in  this  inquiry. 


In  the  Matter  of  tbe  Provisions  of  Law  Relative  to  Fees  o» 
Village  Pouck  Jdstioes  as  Prescribed  in  Code  of  Civil  Pro- 
cedure Section  3322,  Code  of  Criminal  Procedure  Section  848 
and  tbe  Village  Law  Sections  18S  and  186 

(Dated  Jul;  1,  IQIS) 

Honeys  received  by  «  village  police  justice  for  perfonnins  a  maiTiaKe  cere- 
mony are  Eiatnitiea  which  he  may  retain  aa  his  own. 

Section  ise  of  the  TilUge  Law,  aa  amended  confers  on  police  jusUea 
in  vilUgeg  concurrent  juriadiotion  with  jnaticea  of  the  peace  in  dnl 
case».  A  police  juatice  in  receipt  of  a  aolary  b  entitled  to  retain  for 
his  own  use  the  aame  fe«8  in  civil  cases  which  a  justice  of  the  peaoe  ii 
entitled  to  retain. 

Frank  Bigelow,  Esq.,  Police  Justice,  Malone,  N.  Y.,  submitted 
a  statement  of  facts  .and  an  inquiry  baaed  thereon  as  follows: 

"  The  office  of  police  justice  of  Malone  village  is  a  salaried 
office  and  tbe  incumbent  thereof  is  required  by  tbe  statute  to 
transfer  to  the  village  treasurer,  all  fees,  oosts  or  expenses  recmved 
by  him  in  any  action  or  proceeding. 

"  Is  it  tbe  statutory  direction  that  the  police  justice  of  said 
village  transfer  all  fees  to  the  village  treasurer,  received  by  him 
as  tbe  result  of:  (a)  the  trial  of  a  civil  action  or  proceeding;  (b) 
the  fee  received  for  performing  a  marriagf  ceremony  and  (o) 
asaociatictti  with  another  justice  in  the  trial  of  a  bastardy  case." 

TaAvis,  Comptroller. —  It  seems  to  be  a  well-settled  principle 
of  law  that  the  right  of  a  public  officer  to  the  salary  of  his  office 
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as  fixed  by  law,  is  a  ri^t  created  by  law  and  if  incident  thereto 
and  not  in  the  nature  of  a  contract  nor  dependent  upon  the  value 
of  the  services  actually  rendered.  Therefore  the  acceptance 
of  the  office  and  performance  of  the  duties  do  not  create  a 
liability  on  the  part  of  the  mimicipality.  When  one  accepts  a 
public  office  or  position,  the  prestimption  is  that  it  is  done  with 
full  knowledge  of  the  law  as  to  salary,  compwisation  or  fees  and 
the  limitatiwi  thereof.  It  has  been  held  that  an  employee  of  a 
municipal  corporation  at  a  regular  salary  is  bound  to  perform 
&e  duties  of  his  office  for  the  compensation  fixed,  even  though 
additional  duties  are  imposed  upon  him  by  statute  subsequent 
to  his  employment.  Superviaors  v.  Jones,  119  N.  Y.  339 ;  Hatter 
of  Palmer,  21  App,  Div.  180;  May  v.  Chicago,  222  DL  596; 
Hope  V.  Alton,  214  id.  102. 

It  IS  noted  tiiat  in  the  cases  cited  herein  there  was  no  change 
in  the  character  of  the  duties  imposed  by  subsequent  Ipgislation, 
whereas  in  the  case  now  under  consideration,  the  subsetjuent  act 
of  the  Legislature  amending  section  186  of  the  Village  Law, 
which  conferred  the  same  jurisdiction  upon  a  police  justice  as 
that  of  a  justice  of  the  peace  of  a  town  in  all  civil  actions,  con- 
templated a  radical  departure  from  the  statutory  duties  devolving 
upon  a  police  justice  aa  such.  Clearly  a  distinction  should  be 
drawn  between  the  duty  now  imposed  by  this  amendment  and  tJie 
duty  which  formerly  devolved  upon  the  police  justice.  Appiir- 
entiy  when  the  amendment  to  section  186  o£  the  Village  Law  was 
enacted,  no  attempt  was  made  to  amend  section  185  of  the  same 
statute  in  order  to  conform  to  what  seemed  to  be  the  requirements 
of  section  186.  The  only  portion  of  section  185  that  can  be  con- 
Btrued  to  apply  to  the  question  under  consideration  is  as  fol- 
lows: "All  other  fees,  costs,  espensee,  fines  or  penaltiee  so  col- 
lected, shall  be  paid  over  and  accounted  for  in  the  same  manner 
as  moneys  collected  by  a  justice  of  the  peace  in  like  cases." 

It  will  be  noted  by  a  further  rending  of  section  185,  that  in  a 
CCTtain  class  of  cases  and  proceedings  provision  is  made  for  the 
disposition  of  coats,  fees  and  expenses,  penalties,  etc,  but  in  the 
portion  quoted,  a  justice  of  the  peace  would  retain  the  fees  arising 
frmn  a  civil  proceeding.     Concurrent  jurisdiction  with  a  justice 
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of  the  peace  in  civil  actions  now  ia  conferred  upon  a  police  justice 
under  the  amendment  to  section  186  and  it  naturally  follows  that 
Uie  same  privilegee  and  prerogatives  in  c(Hmecti(Hi  therewiUi  are 
assumed  by  the  police  justice.  Therefore,  subdivision  (a)  of  the 
inquiry  is  answered  in  the  negative  in  the  absence  of  statutory 
directi<m  to  the  contrary  and  a  reawning  by  analc^  which  I 
believe  to  be  controlling. 

I  find  no  statutory  requirement  that  provides  that  a  police 
justice  or  other  magistrate  shall  receive  a  fee  for  performing  a 
marriage  ceremony.  It  therefore  follows  that  no  i^al  authority 
exists  for  exacting  a  fee  for  such  services  and  all  sums  received 
by  him  in  the  performance  of  this  ceremony  are  in  the  nature  of 
gratuities.  The  right  to  perform  the  marriage  ceremony  is  con- 
ferred upon  him  by  statute  and  is  merely  incidental  to  his  juris- 
diction. It  is  optional  with  the  justice  as  to  whether  he  performs 
the  ceremony  upon  request  or  not  and  this  prerogative  cannot  bo 
construed  in  any  sense  as  a  duty  devolving  upon  him.  Subdivision 
(b)  of  tia  above  inquiry  would  therefore  be  answered  in  the 
negative,  since  the  performance  of  a  marriage  ceremony  does  not 
ccmstitue  a  part  of  the  duties  of  the  office  of  police  justice,  but  is 
merely  incidental  thereto. 

Section  848  of  the  Codo  of  Criminal  Procedure  relates  to  the 
association  of  a  police  justice  with  another  justice  in  the  examina- 
tion conducted  in  bastardy  cases.  The  statute  provides  that  a 
police  justice  shall  receive  the  same  fee,  in  the  trial  of  actiouB  or 
conduct  of  proceedings,  either  civil  or  criminal,  as  a  justice  of  the 
peace,  and  section  3322  of  the  Code  of  Civil  Procedure  enum- 
erates the  fees  to  which  a  justice  of  the  peace  is  entitled.  Author- 
ity for  receiving  a  fee  in  connection  with  proceedings  under  sec- 
tion 848  of  the  Code  of  Criminal  Procedure  is  contained  in  said 
section  3322  of  the  Code  of  Civil  Procedure. 

While  it  may  be  within  the  power  of  a  police  justice  to  decline 
to  sit  as  a  magistrate  in  proceedings  under  section  848  of  the 
Code  of  Criminal  Procedure,  yet  the  fact  r^nains  that  the  statu- 
tory direction  that  a  fee  be  paid  in  the  event  that  he  does  sit  in 
this  capacity  would  seem  to  bring  this  action  within  the  scope  of 
the  duties  of  the  office  to  which  he  has  been  elected.    This  simply 
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ccmstitutes  an  additional  duty  impoeed  upon  the  police  justice  by 
statute  SA  contra-distiaguished  frtan  mere  incidental  authority  as 
described  in  answer  to  subdivisioQ  (b)  of  the  inquiry.  Subdi- 
vision (c)  should  therefore  be  answered  in  the  affirmative  as  all 
fees  received  by  the  police  justice  under  section  848  of  the  Code 
of  Criminal  Procedure  should  revert  to  the  village  treasurer 
under  section  186  of  the  ^'■illage  Law. 


In  the  Matter  of  Statutory  Provisions  as  to  County  Aid  to 
Towns  and  Tknipobaey  Loans  as  Provided  by  the  County 
Law,  Sections  12  and  63,  and  the  General  Municipal  Law, 
Section  5 

(D&ted  July  T,  1916) 

If  the  boftrd  of  upervisoTB  of  any  county  de«ms  any  town  therBin  to  bt 

unreasonably  burdened  by  ita  expenaea  for  the  construction   end  repair 

of  bridges,  the  board  may  cause  a  Bum  of  money,  not  exceeding  $2,000 

'     in  any  one  yeu-,  to  be  railed  1^  the  county  and  paid  to  auch  town  to 

aid  in  defraying  anch  ezpenaee. 

Tbe   authority   of   counties   to   borrow   money   on   temporary   loan    is 
limited  by  section  S  of  the  General  Municipal  Law. 

Hon.  Peter  B.  Cole,  County  Treasurer,  Canandaigua,  Ontario 
county,  N.  Y.,  submitted  a  statement  of  facta  and  an  inquiry 
based  thereon  as  follows: 

"At  a  meeting  of  the  board  erf  supervisors  of  Ontario  county, 
held  on  the  29th  day  of  June,  1916,  a  resolution  was  adopted 
which  provided  that  pursuant  to  section  63  of  the  County  Law, 
the  board  appropriate  and  make  available  immediately  the  sum 
of  $6,000  to  aid  certain  towns  in  the  construction  and  repair  of 
bridges.  The  preamble  to  the  resolution  recites  that  extensive 
damage  to  roads  and  bridges  has  been  sustained  by  said  towns 
and  that  they  have  been  put  to  heavy  expense  for  repairs  to  such 
roads  and  bridges  and  that  a  number  of  bridges  in  said  towns  are 
in  need  of  immediate  repair  and  that  such  towns  will  be  unreason- 
ably burdened  for  the  expense  of  construction  and  repair  to  said 
bridges.     The  resohition  also  authorized  the  county  treasurer  to 
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borrow  the  whole  or  any  part  thereof  for  or  on  behalf  of  the 
oountj  of  Ontario  and  directs  that  such  amount  ao  bmrowed  be 
raised  in  the  neix!  succeeding  tax  le^  of  said  oountj. 

"  May  the  oounty  treasurer  legally  borrow  the  sums  required 
for  the  purpoeee  above  Bperifiod  in  anticipation  of  the  taxes  to  be 
levied  in  the  next  succeeding  fiscal  year,  that  is  to  say,  after 
October  1,  1916 1" 

Travis,  Comptroller. —  Section  63  of  the  County  Law  ie  as 
follows:  "  If  the  board  of  siipervisors  of  any  county  shall  deem 
any  town  in  the  county  to  be  unreasonably  burdened  by  its 
expeusee  for  the  construction  and  repair  of  its  bridges,  the  board 
may  cause  a  sum  of  money,  not  exceeding  $2,000  in  any  one  year, 
to  be  raised  by  the  county  and  paid  to  such  town  to  aid  in  defray- 
ing such  expenses." 

It  is  to  be  noted  that  the  reeolutiou  above  referred  to  was  adopted 
at  a  meeting  of  the  board  of  supervisors  held  in  June  and  not  at 
the  annual  session.  Hence,  the  attempted  levy  of  the  sum  of 
$6,000  was  made  at  a  time  not  auUiorized  by  law.  See  County 
Law,  §  12,  subd.  2. 

The  authority  of  counties  to  borrow  on  temporary  loan  is  lim- 
ited by  section  5  of  the  General  Municipal  Law  which  is  in  part 
as  follows;  "  Moneys  shall  not  be  borrowed  by  a  municipal  cor- 
poration on  temporary  loan,  except  in  ofntieipaHon  of  the  taxes  of 
the  aareni  fiscal  year,  and  for  the  purposes  for  which  such  taxes 
are  levied."  It  is  therefore  my  opinion  that  at  this  time  the 
county  treasurer  is  without  authority  to  borrow  for  the  purposes 
mentioned  in  the  resolution  referred  to. 

I  desire  to  call  attention  to  the  fact  that  the  preamble  of  the 
resolution  refers  to  the  extensive  damage  to  "  roads  and  bridges  " 
and  that  section  63  of  the  County  Law  empowers  the  county  to 
extend  aid  to  towns  only  for  the  construction  and  repair  of  bridges. 
The  repair  of  highways  is  a  matter  which  must  be  attended  to  by 
the  towns  and  for  which  authority  is  found  under  provisions  of 
the  Highway  Law. 

Attention  is  also  called  to  the  fact  that  imder  section  13S-a  of 
the  Town  Law,  a  town  board  may  borrow  on  the  faith  and  credit  <rf 
the  town,  a  sum  sufficient  to  pay  certain  expenses  incurred  in 
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oonneotioa  with  the  perfonnance  of  any  duties  imposed  by  statute 
upon  a  town  and  which  require  immediate  aoti<m. 

Assuming  that  the  town  affected  proceed  under  the  section  last 
cited,  it  might  then  subsequently  be  within  the  power  of  the 
board  of  supemsora  to  contribute  aid  to  the  towns  under  authority 
of  section  63  of  the  County  Law.  See  Knowlee  v.  Board  of  Supei^ 
visora,  Chemung  Co.,  112  App.  Div.  138. 


[n  the  Matter  of  Compmtbatiok  of  Grand  ahd  Tbial  Jcboes  ai 
Provided  by  the  Code  of  Civil  Procedure,  Section  3814 

(Dated  Julj  IS,  19ia) 

The  compenutlMi  of  eiand  anil  trial  jnron  la  piMctibod  by  aectlos  3314  0' 
the  Code  of  Civil  PrModnn.  Thay  are  entitlod  to  pay  only  for  each 
i*y'a  actual  attendanca. 

A  practice  in  the  county  of  Ontario  haa  been  to  pay  trial  and  grand 
jurors  the  per  dirm  allowauM  only  for  auch  days  as  the  jurors  are 
actually  in  attendance  and  not  lor  the  days  when  absent,  even  whea 
excused  by  tbe  court.  An  inquiry  «aa  made  by  Hon.  Homer  J.  Read, 
deputy  county  clerk,  CanandaJgua,  N.  Y.,  as  to  whether  this  practioa 
conforms  to  the  law. 

YtATie,  Comptroller, —  The  compensation  of  grand  and  trial 
;bror8  ia  prescribed  by  section  ZHli  of  the  Code  of  Civil  Procedure 
which  ia  in  part  as  follows : 

"  In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  may 
direct  that  a  sum  not  exceeding  three  dollars  *  *  *  be  allowed 
to  each  grand  juror,  and  each  trial  juror  for  each  day's  attendance 
at  a  terra  of  court  of  record,  of  civil  or  criminal  jurisdiction,  held 
within  their  county.     *    *    *, 

"  The  sum  so  eetablisht^d  or  allowed  must  be  paid  by  the  county 
treasurer  upon  the  certificate  of  the  clerk  of  the  court,  stating  the 
number  of  days  that  the  juror  actually  attended." 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  practice 
referred  to  ia  correct  and  that  jurors  are  entitled  to  compensation 
only  for  the  days  of  sctual  nttendance. 
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In  Ihe  Matter  of  the  Provisions  of  Law  Relative  to  thb  Office 
OF  Police  JrsricE  in  the  Village  of  Camillns  —  Fees  and  the 
Dispoeition  of  Fines 

(Dated  Jul;  13,  191(1) 

Code  of  Ciiminjl  Piocednne,  Mctions  736  and  7*7,  Town  Law,  MCtiaii  171, 
Village  Law,  tectlou  47,  181,  i8»  and  1S4. 

A  village  police  justice,  not  eaUried,  ia  entitled  to  be  paid  for  hia 
■eiTiee  the  same  fees  ae  a  justice  of  the  peue  for  like  services,  to  be 
paid  in  like  manner,  except  that  his  feea  in  proceedings  on  account  of 
nolationa  of  village  ordinances  shall  be  paid  hj  the  village. 

Franeiu  Preston,  Esq.,  Syracuse,  N.  Y.,  submitted  an  inquiry 
as  f  ollowe : 

"  In  a  communication  in  which  reference  is  made  to  chapter  477 
of  the  Laws  of  1866  as  authority  for  the  eBtablishment  of  the  office 
of  police  justice  in  the  village  of  Camillus,  N.  Y,,  the  following 
quewtions  are  asked : 

"  First.  Who  is  the  proper  officer  to  receive  the  money  collected 
on  fines  imposed  by  the  magistrate  of  the  village  of  Camillus, 
N,  Y.,  for  crimes  committed  within  the  village  boundary? 

"  Second.  Also,  how  the  expense  is  apportioned  where  crimes 
are  committed  outside  of  the  village  and  also  where  they  are  com- 
mitted inside  the  boundary  line  of  the  village,  as  for  instance,  do 
the  village  and  town  pay  the  expense  where  the  crime  waa  com- 
mitted outside  the  village  f ' 

Travis,  Comptroller. —  The  village  of  Camillas  appears  to  have 
been  incorporated  in  1 852,  presumably  under  authority  of  chapter 
420  of  the  Laws  of  184".  This  chapter  was  entitled  "An  Act  to 
provide  for  the  incorporation  of  villages."  It  was  passed  Decem- 
ber 7,  1847,  and  was  the  first  general  law  relating  to  villages 
passed  by  the  Legislature  of  New  York  State.  Chapter  477  of  the 
Laws  of  1866,  referred  to  in  the  inquiry,  was  entitled,  "An  Act 
to  amend  the  act  to  provide  for  the  incorporation  of  villages  passed 
December  7,  1847,  so  far  as  relates  to  the  village  of  Camillus,  in 
the  County  of  Onoiidnjm."  It  was,  therefore,  an  amendment  to  the 
general  ntHtutc  of  1847  and  was  repealed  by  the  passage  of  chapter 
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414  of  the  Laws  of  1897.  The  act  last  mentioDed  was  a  revision  of 
the  laws  relating  to  villages  and  contains  the  following: 

"  §  341.  The  following  villages  are  Biibject  to  the  provisions  of 
this  chapter,  aa  if  incorporated  thereunder: 

"1.  Villages  incorporated  under  chapter  426  of  the  laws  of 
1847,  or  the  acts  amendatory  thereof  and  supplemental  thereto, 
and  which  have  not  been  re-incorporated  under  a  special  law." 

Section  341  last  above  cited  was  re-enacted  in  the  Consolidated 
Laws  and  is  now  section  381  of  the  Village  Law. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  the  powers 
and  duties  of  the  police  justice  of  the  village  of  Camillus  are 
defined  by  the  provisions  of  the  Village  Law.  The  following 
sections  of  that  statute  are  pertinent  to  this  inquiry. 

Section  47  continues  the  office  of  police  justice  in  every  village 
in  which  it  formerly  existed.  Section  182  provides  that  the  police 
justice  may  hold  a  Court  of  Special  Sessions.  Section  184  pro- 
vides that  if  the  police  justice  be  not  paid  a  salary  he  diall  be 
entitled  to  receive  for  his  services  the  same  fees  as  a  justice  of  the 
peace  for  like  services,  to  be  paid  in  like  manner,  except  that  his 
fees  in  proceedings  on  account  of  violations  o(  village  ordinances 
shall  be  paid  by  the  village. 

Sections  726  and  727  of  the  Code  of  Criminal  Procedure  pre- 
scribe that  fines  imposed  by  Courts  of  Special  Sessions  shall  be 
paid  to  the  supervisor  of  the  town  in  and  for  which  such  courts 
are  held. 

Although  section  181  of  the  Village  Law  provides  that  pwalties 
imposed  by  justices  of  the  peace  for  violations  of  village  ordinances 
shall  be  paid  to  the  village  treasurer,  it  is  silent  as  to  the  disposition 
of  such  fines  when  imposed  by  the  police  justice.  It  is  a  fair 
inference,  however,  that  the  same  rule  applies  in  both  instances. 

I  assume  that  the  police  justice  referred  to  is  not  in  receipt 
of  a  salary  and  am  of  the  opinion  that,  except  in  case  of  violations 
of  village  ordinances,  his  fees  are  chargeable  to  the  town  or  county 
and  fines  collected  are  payable  to  the  supervisor  of  the  town.  His 
fees  for  the  trial  of  viol:itions  of  village  ordinances  are  payable 
by  the  village  and  fines  imposed  belong  to  the  village. 

In  answer  to  the  second  inquiiy  above,  it  should  be  noted  that 
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the  police  justice  baa  no  juriBdiction  to  try  offenses  coinniitt£d 
"  outside  "  the  villagei  The  criminal  expenses  of  the  justices  of 
the  peace  in  the  town,  inctiiding  the  police  justice^  of  the  village 

(1)  Town  charges  in  cases  in  which  the  court  has  juriadictirai 
to  try. 

(2)  Otherwise  county  charges.     See  Town  Law,  §  171. 
Town  charges  are  audited  by  the  town  board  or  board  of  town 

auditors,  reported  to  the  board  of  superTiaors  and  levied  against 
all  the  property  in  the  town. 


In  the  Matter  of  the  Provisions  of  the  Health  Law,  Seotiobs 
21  AKii  25,  and  of  the  Sanitary  Code,  C'iiapteb  2,  as  to  Quar- 
(intine  Expense 

(Daled  .filly  21,   1B16) 

Inqniiy  aa  to  how  the  ezpenau  of  a  penon  who  becomn  indigent  thionsh 
quarantine  are  to  be  met. 

If  a  p^rsoD,  not  ft  pauper  or  indigent,  becomes  indigent  aa  a  result  of 
c|iuiranlinG  by  tbe  health  authoritieg,  alt  ezpenaes  for  care  and  mainte- 
nnnce  are  chargeable  againat  the  health  district  in  which  he  la  qnaran- 

Jobn  R  Slawson,  Middletown,  N.  Y.,  submitted  a  statement  of 
facts  and  an  inquiry  based  thereon  as  follows : 

"During  the  winter  of  1915-1816  an  epidemic  of  diphtheria 
became  prevalent  in  Middletown,  N.  Y.,  and  the  cause  was  attrib- 
uted to  diphtheria  carriers  who  were  employees  on  farms  supply- 
ing milk  to  the  said  city.  One  of  these  carriers  was  employed  tm 
a  farm  located  in  the  town  of  Wallkill,  and  was  quarantined  fw 
Heveral  weeks  as  a  result  of  the  order  of  the  health  office  of  that 
town.  The  employer  of  the  said  carrier  presented  a  bill  for  board 
and  washing  for  said  employee  during  the  time  he  was  qnaran- 
n'ned. 

"  Is  the  town  liablo  for  the  payment  of  audi  bill  herein  referred 
to  provided  it  reprcf^onta  a  reasonable  charge  for  the  services  re& 
deredi" 
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Tbavm,  CcanptroUer. —  Section  21  of  the  Public  Health  Law 
defines  the  general  powers  and  duties  of  local  boartU  of  health 
and  among  other  pronaions  states  that  ever;  such  local  board, 
subject  to  the  provisions  of  the  Public  Health  Law  and  of  the 
Snnitarj  Code,  shall  prescribe  the  duties  and  powers  of  the  local 
health  ofBcer,  who  ahaU  be  its  chief  executive  officer,  direct  him  in 
the  performance  of  his  duties,  and  Gx  his  compensation,  etc.  It  is 
therefore  presumed  t^at  the  health  officer  in  the  case  in  question 
was  acting  within  the  scope  of  his  authority  and  under  the  direo- 
lioB,  either  express  or  implied,  of  the  local  board  of  health. 

Section  26  of  the  Public  Health  Law  relates  to  infectious  and 
contagious  or  communicable  diseases  and  states  in  part  that  every 
local  board  of  health  and  every  liealth  officer  shall  guard  against 
the  introdnction  of  such  infectious  and  contagious  or  communica- 
ble diseases  as  are  designated  in  the  Sanitary  Code,  by  the  exer- 
cise of  proper  and  vigilant  medical  inspection  and  control  of  all 
persons  and  things  infected  with  or  exposed  to  such  diseasee,  and 
provide  suitable  places  for  the  treatment  and  care  of  sick  persons 
who  cannot  otherwise  be  provided  for.  It  is  therefore  apparent 
that  the  health  officer  in  the  ease  presented  herein  waa  acting  within 
the  scope  of  his  authority  in  thna  isolating  the  person  reputed  to 
he  a  carrier  ai  diphtheria  germs. 

In  chapter  3  of  the  Sanitary  Code,  the  so-called  ccsnmuiueable 
diseases  are  designated  and  in  this  list  die  disease  herein  referred 
to,  namely  diphtheria,  is  enumerated. 

Section  85  of  the  Public  Health  Law  provides  as  frflows: 
"All  expenses  incurred  by  any  local  board  of  health  in  the  per- 
formance of  the  duties,  imposed  upon  it  or  its  members  by  law, 
shall  be  a  charge  upon  the  municipality,  and  shall  be  audited, 
levied,  collected  and  paid  in  the  same  manner  as  the  other  charges 
of,  or  upon,  the  municipality  are  audited,  levied,  collected  and 
paid.  The  taxable  property  of  any  incorporated  village  shall  not 
be  subject  to  taxation  for  maintaining  any  town  board  of  health, 
or  for  any  expenditure  authorized  by  the  town  board,  but  the  costs 
luid  expenditures  of  the  town  board  shall  be  assessed  and  collected 
exclusively  oa  the  property  of  the  town  ontaide  of  any  such 
village." 
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The  premise  ib  assumed  that  the  perscm  quarantined  in  this 
instance  waa  self-supportiiig  prior  to  the  quarantine,  and  that  by 
reason  of  the  quarantine  he  became  indigent.  In  the  absence  of 
this  assumption  that  the  person  afflicted  became  a  public  charge 
by  reason  of  such  affliction,  no  question  would  arise  as  a  quarantine 
would  not  relieve  any  individual  from  meeting  his  obligati(mB  for 
food,  clothing  and  medical  attendance  if  he  were  peraonall;  able  to 
defray  such  expenses.  It  therefore  followa  that  if  a  person  not  a 
pauper  or  indigent  person  and  not  receiving  relief  from  the  town 
or  county  becomes  indigent  ae  a  result  of  quarantine  by  the  health 
authorities,  all  expenses  for  medical  care  and  maintenance  are 
chargeable  against  the  health  district  in  which  such  p«-son  is 
quarantined.  In  other  words,  if  he  be  in  a  village  and  quaran- 
tined by  the  board  of  health  of  the  village,  that  such  ©xpenaea  are 
chargeable  af;;ain8t  the  village.  If  the  person  quarantined  be  in  a 
town  containing  a  village  or  a  city  having  a  board  of  health,  such 
e.xpenses  heretofore  referred  to  are  chargeable  against  lAie  terri- 
tory only  over  whicli  the  board  of  health  exercises  jurisdiction. 
If  the  person  be  quarantined  in  a  consolidated  health  district  such 
as  is  described  in  Sfction  20  of  the  Public  Health  Law,  then  all 
expenses  heretofore  referred  to  are  chargeable  against  the  con- 
solidated health  district,  that  being  the  territory  over  which  the 
health  authorities  exercise  jurisdiction. 


In  the  Matter  of  the  Provisions  of  Law  as  to  the  Apfortio:^ment 

OF    KXPENSES    of   MAINTAINING   AM)    ENFORCING    QdaBANTISB 

Kegulations 

(Dated  J11I7  21,  1016) 

General  answer  in  response  to  nnmeiouB  inquiries  promolgatcd  br  the  Comp- 
troller, the  Attorney-General  and  the  State  Commissianei  of  Healtli. 

^o  luimi'rouB  have  been  the  inquiries  aa  rt^arde  the  cost  of  mainte- 
nance of  paupers  quarantined  in  three  clastu'it  of  cases,  and  also  in  the 
case  of  a  person  who  becomes  indigent  as  lUe  rpsult  of  a  quarnntine, 
that  the  five  utntementB  as  to  meeting  sueh  maintenance  have  been  deter- 
mined by  the  three  said  departments. 

Travis,  Comptroller. —  (1)  If  a  pau/ter  or  indigent  person  liv- 
ing in  a  village,  receiving  assistance  from  the  poor  authorities  of 
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tiie  town  or  county,  is  quarantined  by  the  health  authorities,  all 
expenses  incurred  by  them  in  the  performance  of  the  duties 
imposed  upon  tiem  by  law  are  charjieable  against  the  village. 

(2)  If  a  pauper  or  indifront  person  living  in  a  town  containing 
a  village  or  city  having  a  local  board  of  health,  receiving  relief 
from  the  poor  authorities  of  the  town  or  county,  is  quarantined 
by  the  health  authoritiee,  all  expenses  incurred  by  them  in  the  per- 
formance of  the  duties  imposed  upon  them  by  law  are  chargeaWe 
against  the  health  district  —  meaning  that  part  of  the  town  out- 
side of  villages  and  cities  having  boards  of  health  of  their  own  — 
over  which  they  exercise  jurisdiction. 

(3)  If  a  pauper  or  indigent  person  living  in  a  town  not  con- 
taining a  city  or  village,  receiving  relief  from  the  i>oor  authorities 
of  the  town  or  county,  is  quarantined  by  the  health  authorities,  all 
expenses  incurred  by  them  in  the  peifonnance  of  the  duties 
imposed  upon  diem  by  law  are  chargeable  against  the  healUi  dis- 
trict 

(4)  In  the  throe  instances  cited  above,  the  person  quarantined 
being  a  pauper  or  indigent  person  before  the  quarantine  was 
imposed,  it  remains  tlie  duty  of  the  poor  authorities  to  provide 
for  the  maintenance  and  support  of  such  persons,  as  required  by 
th«  Poor  Law,  necessary  services,  such  a  arent,  fuel,  light,  food, 
clothing  and  medical  attendance,  in  the  same  manner  and  to  the 
same  extent  as  though  the  quarantine  had  not  been  imposed. 

(5)  If  a  person,  not  a  pauper  or  indigent  person,  and  not  receiv- 
ing relief  from  the  town  or  county,  becomes  indigent  as  the  result 
of  quarantine  by  the  health  authorities,  all  expenses  for  medical 
care  and  maintenance  are  chargeable  against  the  health  district 
in  which  he  is  quarantined. 

This  means,  if  he  be  in  a  village  and  quarantined  by  the  board 
of  bealtfa  of  the  village,  that  such  expenses  are  chargeable  against 
the  village;  If  he  be  in  a  town  containing  a  village  or  city  having 
a  board  of  health,  such  expenses  are  chargeable  against  the  terri- 
tory only  over  which  the  board  of  health  exercises  jurisdiction. 
If  he  be  in  a  consolidated  health  district,  such  as  is  described  in 
section  20  of  the  Public  Health  Law,  then  all  expenses  are  charge- 
able against  the  consolidated  health  district,  that  being  the  terri- 
tory over  which  the  health  authorities  exercise  jurisdiction. 
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In  the  Matter  of  the  ProviBionfl  of  the  Public  Officbbs  Law, 
Section  67  and  of  the  Town  Law,  Sbotions  85,  87,  133  and 
175  aa  to  Fees  of  Town  Clerk 

(Dated  July  SI,  l»10) 
Claim  of  town  lOark  inalyiod  and  legality  of  item  dlscniaed. 

Some  Mvunteen  iDquirie*  have  been  oubmitted  to  the  Comptroller  u 
to  the  legal  feei  in  oertain  apeeiflo  caaea.  DiacuMion  of  aaid  caaes  in 
detail. 

Frederick  Uavia,  town  clerk,  Stone  Ridge,  N.  Y.,  submitted 
inquiries  as  to  the  ]^al  feea  in  the  following  caaes. 

"  What  are  the  legal  fees  for 

"  1,  Filing  bills  against  the  town! 

"2.  Filing  bonds  of  town  officers  J 

"3.   Filing  oaths  of  town  officers? 

"  4.  Filing  eIecti<Hi  expenses  of  candidates  for  town  offices  t 

"  6.   Filing  superviaora'  vouchers  ? 

"  6.  Filing  bills  paid  by  the  overseer  of  the  poort 

"  7.   Kntering  bills  paid  by  the  overseer  of  the  poor! 

"  8.  Filing  pc4I  books  and  election  officers'  returns! 

"  9.  Giving  notice  to  membera  of  the  town  board  of  a  meeting 
of  the  town  board! 

"  10,  Sorting  papers  delivered  by  a  predecessor  elerkt 

"  11.  Receiving  school  trustees'  reports  ? 

"  12.  Delivering  school  registers  to  district  trustees  ? 

"  18.  Delivering  trustees'  reports  to  the  district  superintendent 
of  schools! 

"  14.  Filing  school  biistees'  orders  on  supervisors  t 

"15.  Deliveffing  tax  roll  to  supervisors! 

"  16.  Traveling  to  the  county  seat  on  official  business! 

"  17.  Under  the  pvovisiouF  ;  f  .-^wfion  1.'!;!  of  the  Town  Law,  how 
may  a  town  clerk  be  reimbursed  for  express  charges  paid  by  him 
for  the  purchase  of  supplies  for  his  office!  " 

Teavis,  Comptroller. —  I  understand  it  to  be  the  law  of  this 
State  that  a  public  ofBcer  is  entitled  to  no  compeosaticai  for  the 
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perfOTmanoe  of  a  public  service  unleeB  the  law  specificallj  Httachea 
it  to  his  office.  FiUsimmons  v.  City  of  Brot^lyn,  102  K.  T.  536. 
It  was  held  in  the  Matter  of  the  Town  of  Hempstead,  36  App. 
Div.  321,  to  be  inciimbeiit  upon  the  person  making  a  charge  against 
the  town  to  make  plain  that  such  charge  is  in  all  respects  a  I^al 
one  and  anthorized  by  some  law.  It  Ib,  therefore,  incumbent 
upon  a  town  clerk  who  is  deairous  of  charging  for  the  services 
suggested  by  the  forgoing  inquiries  to  be  able  to  point  out  the 
statute  audiorizing  the  charge  to  be  made  against  a  town  and  fix- 
ing the  ccHnpenaation  or  fee  to  be  charged  or  allowe<l  tiierefor. 

The  lat  paragraph  in  section  67  of  the  Public  Officers  Law 
reads  as  follows:  "Each  public  officer  upon  whwn  a  duty  is 
expressly  imposed  by  law  must  cj-ecuie  the  same  without  fee  or 
reward  excepting  where  a  fee  or  other  compensation  therefor  ts 
expressly  allowed  by  law." 

Section  87  of  the  Town  Law  reads  as  follows :  "  No  town  offi- 
cer shall  be  allowed  any  per  diem  compeuaation  for  his  aervioes 
unless  expressly  provided  by  law."  I  can  find  no  provision  of 
law  and  have  been  referred  to  none  which  espiessly  or  by  necessary 
implication  Exes  a  fee  to  be  allowed  and  paid  to  a  town  clerk  by 
the  town  for  any  of  the  services  specified  in  the  several  inqoirieB 
under  consideration. 

Section  85  of  the  Town  Law,  in  so  far  as  it  is  applicable  to  the 
office  of  town  clerk,  provides  that  he  shall  be  entitled  to  oompensa- 
tiMi  at  the  rate  of  two  dollars  "  for  eatdi  day  actually  and  neces- 
sarily devoted  "  by  him  "  to  the  service  of  the  town  in  the  dutim  " 
of  his  office  "  when  no  fee  is  allowed  by  law  for  the  service," 

It  appears  from  the  letter  of  the  town  clerk  that  the  board  of 
supervisors  of  Ulster  county,  the  county  in  which  the  town  of 
Marbletown  is  contained,  acting  imder  paragraph  b  of  subdivision 
1  of  section  85  of  the  Town  Law,  as  amended  in  1915,  did  by 
resolution  fix  the  compensation  of  various  officers  of  the  town,  of 
which  the  town  clerk  is  one,  at  three  dollars  per  day.  Therefore, 
Ihere  being  no  si)ecific  fees  providpd  by  law  to  be  paid  the  town 
clerk  for  services  now  under  consideration,  I  conclude  tiiat  the 
town  derk  is  entitled  to  charge  against  and  receive  from  the  town 
eompeosation  at  the  rate  of  three  dollars  per  day  for  the  services 
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mentioned  in  inquiries  1,  2,  3,  5,  6,  7,  9,  10  and  15,  they  being 
services  performed  for  his  town  within  the  duties  of  his  ofiBce. 

I  do  not  mean  to  hold  that  the  town  clerk  may  charge  the  town 
three  dollars  for  a  complete  day's  service  when  the  only  work  per- 
formed was  the  filing  of  a  single  paper  or  of  a  few  papers,  which 
required  hut  a  fractirmal  part  of  a  day's  service. 

The  town  clerk  should,  as  required  by  Becti(m  175  of  the  Town 
Law,  itemize  his  claim  by  showing  the  date  upon  which  each  serv- 
ice was  rendered,  of  what  it  consisted  and  the  amount  of  time 
consumed,  and  the  amount  charged  therefor.  If  this  be  done,  the 
auditing  body  will  have  before  it  the  informaticm  upon  which  to 
determine  whether  the  work  was  performed  in  the  "  service  of  tie 
town,"  whether  it  pertained  to  the  duties  of  his  office  and  whether 
the  amount  of  time  charged  was  actually  and  ueceBsarily  con- 
sumed in  the  performance  of  the  work. 

The  services  indicated  by  inquiries  4  and  8  are  required  of  a 
town  clerk  pursuant  to  the  provisions  of  the  Election  Law.  Sec- 
tion 319  of  that  act,  in  so  far  as  it  is  pertinent  to  this  inquiri-, 
reads  as  follows:  "  The  town  clerk  of  each  town  shall  be  paid  by 
such  town  a  reasonable  compensation  for  his  servieee  in  carrying 
out  the  provisions  of  this  chapter,  to  be  fixed  by  the  other  members 
of  the  town  board  of  the  town."  I  therefore  conclude  that  the 
allowance  made  to  the  town  clerk  for  services  in  election  matters 
covers  the  work  performed  by  him  as  suj^cested  by  inquiries  4 
and  S. 

Concerning  inquiries  11,  12,  13  and  14,  it  may  be  said  that 
article  12  of  the  Education  Law  requires  a  town  clerk  to  perform 
these  services  along  with  various  other  duties,  and  section  841  of 
tiiat  act  provides  that  the  necessary  expenses  and  disbursements  of 
the  town  clerk  incurred  in  the  performance  of  the  duties  specified 
in  article  12  are  town  charges  and  shall  be  audited  and  paid  as 
such.  I  am  of  the  opinion  that  for  the  time  consumed  in  perform- 
ing the  services  enumerated  in  inquiries  11,  12,  13  and  14  and  the 
other  services  required  by  article  12  o£  the  Education  Law,  a  t»wn 
clerk  is  entitled  to  no  fee  or  other  compensation,  for,  as  we  have 
seen,  he  is  entitled  to  diarge  per  diem  compensation  only  for  work 
performed  in  "  the  service  of  the  town  "  as  well  as  in  the  duties  of 
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his  offica  Town  Law,  §  85.  In  other  worcU,  two  elements  must 
be  present :  the  work  must  have  been  performed  in  connection  with 
the  duties  of  hia  office,  and,  also,  in  "  the  service  of  the  town."  The 
business  of  public  education  ia  a  State  function ;  therefore,  when 
performing  duties  under  the  Education  Law,  a  town  clerk  cannot 
be  said  to  be  woi^ing  in  tie  service  of  ihe  town.  He  is  working 
in  the  servicea  of  the  State  or  of  the  sdiool  district  or  of  both. 
Aa  indicated  above,  whatever  exp^isee  are  actually  and  necessarily 
incurred  by  him  in  the  perfomiance  of  such  duties  under  the  Edu- 
cation Law  are  by  law  made  town  charges  and  should  be  reim- 
buned  to  him. 

Inquiry  No.  16  is  not  suiEciently  definite  to  enable  me  to 
express  an  opinion  concerning  it.  There  may  be  and  probably  are 
instances  where  it  is  necessary  for  the  town  clerk  to  visit  the  office 
of  the  county  clerk  on  dScial  busineea.  However,  none  such  now 
occur  to  my  mind.  It  is  suggested  that  the  town  clerk  submit  mca9 
specific  information  respecting  this  inquiry. 

As  to  inquiry  No.  17,  it  is  my  opinion  that,  notwithstanding 
the  provisions  of  section  133  of  the  Town  Law,  the  town  clerk  may 
lawfully  present  a  claim  for  audit  and  that  the  town  board  may 
audit  and  allow  the  same,  containing  charges  for  express  pat^agee 
sent  to  him  in  his  official  capacity,  upon  which  the  diaries  are  not 
prepaid,  and  for  office  supplies  purchased  and  paid  for  by  him, 
where  such  supplies  are  proper  charges  against  the  town.  This 
holding,  I  believe,  is  supported  by  the  intenticm  of  the  Legislature 
as  expressed  in  subdivision  2  of  section  170  of  the  Town  Law, 
which  sanctions,  at  least  in  some  instances,  the  payment  of  such 
expenses  by  the  town,  and  seems  to  imply  that  the  town  clerk  may 
present  claims  therefor.  It  should  be  expressly  understood,  how- 
ever, that  the  town  clerk  ie  not  necessarily  entitled  to  have  all  of 
the  expenses  of  hia  office  paid  by  the  town.  Aa  I  read  the  Hemp- 
stead decision,  cited  above,  it  is  held  that  in  the  absence  of  an 
express  statute  to  the  contrary  an  officer  who  is  compensated  at  a 
per  diem  rate  or  by  feee  must  furnish  himself  with  suitable  sta* 
tionery,  blanks,  etc.,  and  that  the  per  diem  oompensatitHi  and  feet 
allowed  by  law  are  expected  to  be  snffioieat  to  pay  for  them. 
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In  the  Matter  of  the  ProvisiotiB  of  fiie  Highway  Law,  Sectioks 
4ft  and  47  aa  to  Town  Oharges 

(Dftted  August  10,  ISIO) 

A  town  boird  cndit  U  anthoriied  to  detennised  tha  nocewlty  for  tko  pir- 
cliau  of  A  town  antomoUle. 

Whether  or  not  a  town  board  nw;  legAllf  Autboriie  the  purchAse  uid 
maint«nAnce  of  an  Automobile  for  the  use  of  a  town  super intendait  of 
highways  is  a  question  dependiug  largelj  on  local  conditions.  "Die 
iiAture  of  the  super int«ndent's  dutieo  requires  him  to  trAvel  throughout 
his  town,  and  the  town  board  ought  to  exercise  sueh  judgment  aa  will 
be  (or  the  town's  best  iut«reat. 

Arthur  W,  Joam,  Port  Washington,  N.  Y.,  Bubmitted  a  state- 
ment of  facta  and  an  ioquiiy  baaed  thereon  aa  foUowe : 

"  The  town  board  of  the  town  of  North  Hempstond  adopteii  a 
resolution  that  it  was  neceBsar^  for  the  beet  interests  of  the  town 
to  permit  the  town  superintendent  of  hi^waya  to  purchase  an 
automobile  for  use  in  his  official  oapaoity. 

"  In  this  town  the  power  to  audit  claims  and  accounts  against 
the  town  is  vested  in  the  board  of  town  auditors.  The  following 
inquiry  is  submitted  by  that  body : 

"  la  the  purchase  price  of  an  automobile,  for  the  use  of  a  town 
superintendent  of  highways,  a  proper  town  charge  f  " 

Tbavis,  ComptroUer.^ —  The  duties  of  a  town  superintendent  of 
highways  are  set  forth  in  section  47  of  the  Hi^way  Law.  From 
their  nature,  it  is  evident  that  tiiifl  official  must  necessarily  travel 
about  the  town  in  the  exercise  of  those  duties. 

SecticHi  45  of  the  Highway  Law  authorizes  the  town  board  to 
fix  the  compensation  of  the  town  superintendent  and  his  deputy, 
if  any,  and  respecting  their  expeuaea  reads  as  follows:  "  Such 
town  superintendent  and  his  deputy,  if  any,  shall  be  paid  the 
actual  and  necessary  e^cpenses  incurred  by  them  in  the  perforraanoe 
of  their  duties." 

The  Honorable  Attorney-General,  in  an  opinion  recently  r«»- 
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dared,  held  that  the  town  board  could  not  lawfully  allow  a  town 
Bnpermtendeut  or  his  deputy,  or  both,  a  fixed  aum  in  lieu  of 
erpensee,  nor  pay  him  or  them  for  the  use  of  his  or  their  owu 
vehiolefl,  nor  allow  a  fixed  rate  of  mileage  if  autOTQobilee  owned 
l^  them  were  used  a«  a  means  of  couveD'aace;  in  other  words,  that 
there  could  be  allowed  only  the  actual  and  not  OMistructiTe  or 
eetimated  expenses  incurred  by  such  otficials.  As  has  berai  seen, 
the  nature  of  the  dutiea  required  to  be  performed  by  a  town  auper^ 
intendent  of  highways  ctxnpels  him  to  travel  extensively  about  the 
town.  The  effect  of  the  Attomey-Qeneral's  opinion  is  that  he  must 
hire  vehicles,  either  those  drawn  by  horses  or  propelled  by  motors. 

Conditions  vary  greatly  in  the  several  towns  of  the  atato.  The 
extent  to  which  a  town  superintendent  of  highways  will  be  required 
to  travel  depends,  almost  entirely,  upon  local  conditions;  upon  the 
number  of  miles  of  highway  in  his  town;  the  amount  of  money 
appropriated  to  be  expended ;  the  number  of  men  «uployed  on  the 
highways;  the  points  at  which  they  are  employed,  and,  perhaps, 
the  character  and  nature  of  the  work  being  done.  It  may,  and 
probably  will,  develop  that  in  swne  of  the  smaller  towns  of  the 
State  where,  because  of  local  conditions,  the  town  superintendent 
of  highways  is  not  rcquirpd  to  travel  much,  the  interests  of  the 
town  will  best  be  ser\'ed  by  his  hiring  a  horse-drawn  vehicle.  Per- 
haps, in  the  larger  towns  of  the  State,  this  mode  of  conveyance 
would  i«ove  to  be  inadequate;  that  the  intere^^ts  of  the  town  can 
best  be  served  by  hiring  an  automobile,  that  is  to  say,  if  it  is  neces- 
sary that  the  town  superintendent  cover  a  great  number  of  miles 
daily,  or  that  Ins  presence  is  required  at  different  points  within 
the  town  on  the  same  day,  the  town  will  obtain  more  efficient  serv- 
ice on  his  part  by  furnishing  him  with  a  conveyance  which  will 
enable  him  to  travel  rapidly  from  one  point  of  employmrait  to 
another.  Again,  it  may  develop  in  some  of  the  towns  where  the 
town  superintendent  is  almost  daily  called  upon  to  cover  a  con- 
siderable mileage  or  to  travel  rapidly  between  various  points  on 
the  highways,  that  the  expense  to  the  town  of  hiring  an  automobile 
for  his  use  would  be  greater  than  the  expense  incurred  if  an  auto- 
mobile should  be  furnished  and  maintained  by  the  town  for  his  use. 

Section  45  of  the  Highway  Law  does  not  specify  the  nature  of 
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expenses  to  be  ineurred  by  the  town  superintendemt  of  higbwayB. 
It  does  not  require  him  to  travel  about  in  a  vdiicle  drawn  by 
horsee ;  it  does  not  require  that  he  use  or  refrain  from  using  an 
automobile.  It  does  not,  aa  I  view  it,  tie  the  hands  of  the  town 
euperintendemt  or  the  town  board,  respecting  the  nature  of  the 
expenses,  except  that  they  muBt  be  "  actual  and  necessary."  If  it 
develop  to  be  in  the  interest  of  eooncany  that  an  autconobile  should 
be  furnished  and  maintained  for  the  use  of  the  town  superintendr 
ent  of  highways,  then  I  deem  the  expense  of  purchasing  an  auto- 
mobile and  maintaining  it  ior  bia  use  an  "  actual  and  neceesary  " 
expense  within  the  meaning  of  that  term  aa  used  in  section  46 
of  the  Hi^way  Law.  In  fact,  if  it  develop  that  it  would  be  more 
expensive  to  hire  an  aut^^uoblle  or  to  hire  a  vehicle  drawn  by 
horsee  than  to  purchase  and  maintain  an  automobile  for  the  use  of 
the  town  superintendent,  then  I  do  not  see  how  it  could  be  argued 
that  the  expense  of  hiring  the  automobile  or  vehicle  waa  necessary. 
Stated  differently,  I  conceive  section  48  of  the  Highway  Law  to 
provide  for  the  payment  by  the  town  of  the  actual  and  necessary 
expense  of  the  town  superintendent  of  hi^ways  in  the  manner 
most  econmnicol  for  the  town,  taking  into  consideration  all  of  the 
facts. 

From  what  has  been  said,  it  will  readily  be  inferred  that  it  is 
my  opinion  that  the  authority  of  the  town  board  and  town  supei^ 
intendent  of  highways  to  purchase  an  automobile  for  his  use,  is,  in 
each  town,  a  question  of  fact,  one  dependent  upon  local  conditions; 
that  in  one  town,  the  purchase  and  maintenance  of  an  automobile 
may  be  "  actual  and  necessary  "  expenses,  while  in  another  town, 
they  are  not 

I  am,  therefore,  of  the  opinion  that  the  purchase  and  mainte- 
nance of  an  automobile  for  the  use  of  the  town  superintendent  of 
highways  is  a  proper  town  charge  where  it  develops  to  be  for  the 
financial  interest  of  the  town.  In  alt  other  cases,  such  expense  it 
not  properly  chargeable  against  the  town. 
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In  the  Matter  of  the  Provisionfl  of  the  Tax  Law,  Sbotionb  3  and 
4,  Laws  of  1885,  Chapter  433,  in  Relation  to  the  Bridge  at 
Scotia,  Sclieneotad;  County,  N.  Y. 

<DAt«d  August  21,  191«) 

R^vsl  of  csemptloB  cUdmi  in  >  sUtnte  by  impUcation. 

Chapter  433  of  the  Laws  of  1885,  u  amraded  by  chapter  237  of  the 
Laws  of  18B2,  provideB  that  a  cerUin  bridge  owned  by  the  town  of 
OlenviUe,  Schenectady  county,  N.  Y.,  and  connecting  the  village  of 
Sootia  and  the  city  of  Sdienectftdy,  "  ahall  not  be  liable  to  twcation  for 
any  purpoaea  whatever  oicept  state  and  county  taxes."  Thia  provlwon 
U  believed  to  have  been  repealed  by  implication  by  the  passage  of  the 
Tax  Law  (Iaws  of  18M,  chap.  9D8) . 

W.  R  WilliamB,  aupervi&or,  town  of  Glenville,  Scotia,  N.  Y., 
submitted  a  atatement  of  facts  and  an  inquiry  ba«ed  thereon  aa 
follows : 

"  By  chapter  438  of  the  Laws  of  1885,  the  management  and  con- 
trol of  a  certain  bridge,  crosaing  the  Mohawk  river  betweMi  the 
city  of  Schenectady  and  the  town  of  Glenville  and  owned  by  the 
town  of  Glenville,  was  vested  in  the  board  of  auditors  of  the  town 
of  Glenville.  One-half  of  the  bridge  structure  lies  within  the  cor^ 
porate  limits  of  the  city  of  Schenectady  and  one-half  within  the 
limits  of  the  town  of  Glenville. 

"  The  statute  has  not  been  expreesly  repealed  or  amended, 
except  that  by  chapter  237  of  the  Laws  of  1892,  section  7  was 
amended  to  read  aa  follows:  '  The  said  bridges  shall  be  free  for 
the  use  of  the  residents  and  taxpayers  of  the  said  town  of  Glen- 
ville, and  said  bridges  shall  not  be  liable  to  taxation  for  any  pur- 
poses whatever  except  state  and  county  taxes.' 

"  Has  the  provision  of  section  7,  cited  above,  exempting  the 
said  bridge  from  taxation  (except  for  state  and  county  taxes)  been 
impliedly  repealed  by  the  passage  of  the  Tax  Law ! " 

Teavts,  Comptroller. —  A  revision  and  consolidation  of  the  tax 
laws  of  the  State  was  undertaken  and  passed  by  the  L^slature  of 
1896.    Laws  of  1896,  chapter  908.    The  action  of  the  Legislature 
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followed  a  rqwrt  of  CoQmiiB8ioii«r»  of  Statutory  Revision  in  which 
it  was  stated  that  there  has  been  no  revision  of  the  tax  laws  since 
the  Revised  Statutes  of  1828,  and  that  about  100  aappleanental 
acts  had  since  been  passed,  including  many  which  inoreaeed  "  the 
cj^emptimis  of  property  from  taxation." 

With  this  fact  olearl;  brou^t  to  its  attention,  the  Le^slature 
promulgated  rules  for  taxation  and  exemption  of  property.  These 
rulee  are  now  found  is  sectiouB  3  and  4  of  the  Tax  Law,  and  are, 
in  part,  as  follows: 

"  Secti<Hi  8.  All  real  property  within  this  state,  and  all  per- 
sonal property  situated  or  owned  within  this  state,  is  taxable  unless 
exempt  from  taxation  by  law. 

"  Section  4.  The  following  property  ahall  be  eiOTipt  from  taxa- 
tion: 

"  Sub.  3.  Property  of  a  municipal  corporation  of  the  state  held 
for  a  public  use  *  *  *  except  that  portion  of  municipal  prop- 
arty  not  within  the  corporatitai." 

In  the  case  of  Pratt  Institute  v.  City  of  New  York,  the  court, 
reviewing  the  effect  of  chapter  90S  of  the  Laws  of  1896,  said: 
"A  general  rule  of  taxation  and  exemption  was  laid  down  after 
the  revisers,  as  ihey  expressly  declared,  had  gone  over  the  entire 
field  of  statutory  law  relating  to  tiie  subject.  It  was  Uie  apparent 
purpose  of  this  le^slation  to  define  the  status  wifk  reference  to 
taxation  or  exemption  from  taxation  of  every  parcel  of  real  prop- 
erty and  every  article  of  personal  property  in  the  state.  It  fur- 
nished a  plain  and  simple  rule  for  all  aseeesors  by  which  they  ooald 
at  onoe  determine  whether  property  within  thedr  distriota  was  sub- 
ject to  taxation  or  not,  without  searching  the  statutes  for  nearly 
seventy  years  for  special  exemptions.  It  is  a  codifying  act, 
designed  to  reduce  all  statntes  relating  to  taxation  into  a  complete 
and  harmonious  system.  A  codifying  act  is  presumed  to  exhaust 
the  subject  to  which  it  relates,  unless  a  different  intention  appears 
on  the  face  of  the  statute,  or  is  an  irresistible  inferwLoe  fr<»n  spe- 
cial circumstances.  The  new  enactment  is  substituted  in  the  place 
of  all  statutes  previously  existing  and  becomes  the  sole  rule  of 
action."  To  the  same  effect,  see  Matter  of  Huntington,  168  N.  Y. 
391),  and  Peterson  v.  Martino,  210  id.  412. 
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In  tibe  Hartino  caae^  Mr.  Juatioe  Caxdozo  st&ted,  at  page  41S, 
certain  well  established  roles  of  statutory  oonstructirm,  as  follows: 
"  It  is  the  law,  declared  on  man;  occasions  by  ibis  court,  that  a 
repeal  by  implication  is  not  favored,  and  tiiat  it  will  be  upheld 
only  where  the  repugnancy  is  plain  and  unavoidable.  It  is  also 
the  law  that  a  statute,  applicable  to  a  particular  class  of  cases,  is 
not  repealed  by  a  general  statute,  broad  raiough  in  terms  to  embrace 
the  cases  covered  by  the  special  law,  unless  the  intent  to  work  a 
repeal  is  manifest.  Snch  an  intent,  however,  must  commonly  be 
held  to  be  manifest  where  the  later  statute  is  intended  as  a  Tension 
or  codification  of  earlier  enactments.  In  such  case^  the  very  pur- 
pose of  the  later  legislation  is  to  Bubstitute  uniformity  for  diver- 
sity. This  fundamental  purpose  will  be  upheld,  even  thou^  the 
earlier  statutes  are  not  mentioned  in  the  schedule  of  laws 
repealed." 

He  then  comments  ]!«epecting  the  case  under  consideration,  and 
says:  "We  have  little  occasion  for  surprise  that  the  legislature 
{Knitted  to  unearth  that  statute  from  the  mass  of  later  l^slation 
which  buried  and  concealed  it." 

Again,  in  stating  the  purpose  of  the  Tax  Law,  he  says :  "  The 
very  purpose  of  the  Tax  Law  was  to  supplant  the  earlier  statutes 
which  had  become  so  numerous  and  oonfusing  that  they  could  with 
difficulty  be  collated.  To  l^is  end  it  declared  a  comprehensive 
system,  which  superseded  the  scattered  and  fragmentary  laws  that 
preceded  it  We  think  it  important  that  this  view  of  its  operation 
be  maintaiued." 

As  will  be  seen  from  the  foregoing,  the  fact  that  the  Glenville 
specdal  act  was  not  mentioned  or  numerated  in  the  schedule  of 
laws  repealed  by  the  Tax  Law  is  not  material  and  has  uo  bearing 
on  the  subject.  Xo  attempt  was  made  by  the  L^slature  to  collate 
&e  ntmieroQB  special  acts  affected. 

I,  therefore,  conclude  that  the  provision  of  section  7  of  chapter 
337  of  the  Laws  of  1892,  exempting  the  said  bridge  from  taxation 
was  repealed  by  implication  by  the  enactment  of  the  Tax  Law  in 
1896,  and  that  the  portion  of  said  bridge  within  the  corporate 
limits  of  the  city  of  Scbraiectady  is  taxable  for  the  fire  tax  and  for 
otiier  city  purposes. 
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In  the  Matter  of  the  Provisions  of  the  Public  Health  Law,  Sbc- 
TioK  35,  and  of  the  Village  Law,  Sections  101, 101-a  and  128 
in  Relation  to  Extraordinary  Expeoaes  of  Board  of  Health 
(Dftted  August  28,  1916) 

VHUem  bave  ao  t]ili«ient  power  to  Imhow,  and  the  autliority  ezpieialy 
grtnted  la  limited  by  uH  aection  ia8  of  the  Village  Law. 

Notwithstanding  the  debt  limitatione  in  the  Village  Law,  ezpenaei 
neceesarily  incurred  by  &  board  of  health  in  euppreeaing  ui  epidemic 
are  legal  obligations  of  the  village. 

Bxpenees  ao  incurred  may  be  paid  from  any  surplus  existing  in  vUlag« 
funds,  or,  ff  there  be  no  eurplua  available,  an  amount  necessary  to  pay 
the  lame  may  be  included  in  and  raised  under  authority  of  gubdiviaion  ! 
of  section  110  of  the  Village  Law. 

Hon.  Chester  O.  Ketcham,  village  superintflDdent,  Babylon. 
N.  Y.,  submitted  a  statement  of  facts  and  an  inquiry  based  thereon 
as  follows: 

"  The  village  of  Babylon,  a  village  operating  under  the  General 
Village  Law,  has,  by  reason  of  the  epidemic  of  infantile  paralysis, 
incurred  extraordinary  expenses  in  suppressing  that  disease  and 
in  preventing  it  from  spreading.  No  provision  for  such  extra 
expense  was  made  in  the  village  budget 

"  (1)  Can  the  village  lavrfully  incur  expenses,  in  excess  of  the 
amount  appropriated  therefor,  for  the  purpose  of  executing  the 
duties  imposed  upon  the  village  board  of  health  by  the  Public 
Health  Law  ? 

"  (2)  How  may  funds  be  provided  to  meet  such  expenses,  if 
they  can  be  lawfully  incurred  ? " 

Travis,  Comptroller. —  Eespecting  the  first  inquiry,  section  128 
of  the  Village  Law  provides,  in  part,  as  follows:  "No  contract 
shall  be  made  involving  an  expenditure  by  the  village  unless  the 
money  therefor  has  previously  been  estimated  by  the  board  of 
trustees  as  necessary  to  be  raised  during  the  then  fiscal  year." 
Were  this  the  only  law  on  the  subject,  the  answer  to  the  first 
inquiry  would  be  in  the  n^ative. 
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Section  35  of  the  Public  Health  Law,  in  so  far  aa  it  is  aj^licable 
to  this  subject,  reads  as  follows:  "All  expenses  incurred  by  an; 
local  board  of  heultb  in  the  pcrfoimance  of  the  duties  imposed 
upon  it  or  its  members  by  law  sliali  be  a  charge  upcm  the  munic- 
ipality and  shall  be  audited,  levied,  collected  and  paid  in  the 
■  same  manner  as  the  other  expenses  of,  or  upoa,  the  municipality 
are  audited,  levied,  collected  and  paid." 

This  is  not  a  new  provision  of  law.  It  has  been  in  the  Public 
Health  Law,  in  substantially  the  same  phraseol(^,  since  1885. 
See  Laws  of  1885,  chap.  270,  §  10. 

Ifr,  Justice  O'Brieu,  in  writing  the  opinion  in  Matter  of  Tax- 
payers of  Platt-sburgh,  157  N.  Y.  78,  said,  after  quoting  the  above 
language:  "  This  provision  of  the  general  law  must  be  retarded 
as  in  the  nature  of  an  amendment,  or,  at  least,  a  part,  of  all 
municipal  charters."  He  tlicu  referred  to  the  fact  that  the  charter 
of  the  village  of  Plattsbuigh  contained  limitations  upon  the  power 
of  tlie  board  of  tni.stces  to  raise  money  by  tax  or  to  contract  debts. 
The  limitations  in  the  Plattsburgh  charter  were,  in  all  essential 
respects,  similar  to  those  confnined  in  section  101  of  the  Village 
Law.  In  the  Plattsbur^  ease,  it  appeared  that  a  succeedinf; 
board  of  trustees  audited  and  directed  payment  of  claims  incurred 
during  a  previous  fiscal  year,  in  excess  of  the  limitations  contained 
in  the  charter,  amounting  to  approximately  $11,000.  In  com- 
menting on  this  situation,  the  learned  justice  said:  "About  one- 
half  of  this  debt  was  due  to  the  prevalence  of  an  epidemic  in  the 
village,  which  the  local  board  of  health  undertook  to  suppress. 
The  health  board  directed  the  trustees  to  quarantine  certain  per- 
sons and  places  supposed  to  be  infected  and  dangerous  to  the 
oommimity  and  they,  or  the  board  itself,  undertook  to  do  it  and 
thus  contracted  the  debts,  claims  or  obligations  already  mentioned, 
and  which  they  subecquontly  audited.  I  do  not  think  the  audit 
of  these  clitims  constitutes  illegal  action  on  the  part  of  the  trusteea." 

Stated  dilferently,  the  decision  in  the  Plattsburgh  case  is  author- 
ity for  the  proposition  that  the  village  board,  acting  in  its  capacity 
of  village  health  board,  can,  in  the  lawful  exercise  of  its  duties, 
contract  debts,  claims  or  obligations  in  excess  of  the  appropriation 
contained  in  the  village  budget  and  io  excess  of  funds  otherwisQ 
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available  in  the  village  tresBOxy  duiing  a  given  year.  I,  therefore, 
answer  the  first  inquiry  in  the  afiGrnutive. 

The  second  inquiry  cannot  be  answered  as  satisfactorily  for  the 
village  aatborities.  That  a  municipal  corporation  has  no  inherent 
power  to  borrow  money  is  an  ondi^ated  legal  rale;  therefore^ 
if  the  village  of  Babylon,  or  any  other  village,  deairee  to  borrow 
money  on  temporary  loan,  or  <rtlierwiBe,  it  must  baae  such  loan 
upon  flome  authority  conferred  in  the  statute;  The  only  provision 
of  the  Village  Law  applicable  ia  that  contained  in  the  last  para- 
graph of  section  128.  It  reads  as  follows:  "Honey  may  be 
borrowed  in  anticipation  c^  taxes  levied  or  to  be  levied  for  the 
corrent  fiscal  year  but  not  in  excess  of  the  amount  previously 
estimated  by  the  board  of  trustees,  as  neceasaiy  to  be  raised 
during  said  fiscal  y^ar,  nor  in  excess  of  the  amount  of  taxes  of 
said  fiscal  year  remaining  unpaid  at  the  time  such  mon^  is 
borrowed, .  and  the  monery  so  borrowed  must  be  payable  within 
aaid  year," 

It  is,  therefore,  evident  that  the  village  may  not  lawfully  obtain 
the  needed  funds  in  this  case  by  the  issuance  of  a  temporary 
loan. 

The  L^alature  of  1916,  by  chapter  52  of  the  Laws  of  that 
year,  added  section  101-a  to  the  Village  Law.  It  reads  as  foUowa: 
"  If  there  shall  be  outstanding  no  obligations  of  the  village  on 
aocount  of  a  particular  department  and  if  after  the  payment  of  the 
currrait  expenses  of  such  department  there  ^all  remain  a  surplus 
in  the  fund  of  that  department  such  surplus  may  be  applied  to 
the  payment  of  any  existing  obligation  of  the  village  or  trans- 
ferred to  the  general  fund." 

This  provision  of  law  may  relieve  the  situation  in  the  village 
of  Babylon.  If  a  surplus  now  exists  in  one  or  more  of  the  village 
funds,  or  if,  at  any  time  during  the  year,  it  develops  that  all 
of  the  moneys  provided  for  a  given  fund  are  not  needed  for  the 
purposee  of  that  fimd,  it  is  witiiin  the  power  of  the  village  board 
to  apply  such  surplus  to  tlie  payment  of  claims  incurred  in  enforo- 
ing  the  provisions  of  the  Public  Health  Law.  If  no  such  surplus 
now  exists  and  none  develops,  tlie  health  board  may,  nevertheless, 
incur  debts  and  obligations,  binding  upon  the  village,  and  the  sum 
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oeoeaaary  to  pay  the  eame  may  be  incladed  in  and  raised  as  a 
part  of  the  fund  provided  hy  sabdivisioa  2  of  section  110  of  the 
Village  Law  in  the  next  succeeding  tax  levy. 


In  the  Matter  of  the  Provisionrt  of  the  Code  of  Civil  Progeddee, 
Seotioh  3311,  CoDB  OF  Criminal  Pboobddbe,  Sbotions  616 
and  617,  773  to  790  and  th^  Cotjmty  Law,  Section  194,  as  to 
Fees  or  Cwnpensation  of  Coronwa,  Witnesses  and  Stwiog- 
raphers 

(D»ted  Anguat  31,  1910) 

WitseMM  Attending  aa  Inquut  under  itibpttna  fiom  a  coiooei  an  not  entitled 
to  wltnew  feu. 

Id  the  caaes  where  &  coroner  i«  paid  in  fees  he  may  vrhenerer  neceaaary 
emploj  a  etaougrapher,  whoae  compenaation  becoroea  a  eovntj  diarga. 

Arthur  L.  Cooke,  district  attorney,  Monticello,  N.  Y.,  submitted 
a  stateonent  of  facts  and  an  inquiry  baaed  thereon  as  follows : 

"A  coroner  holding  an  inquest  at  a  county  seat  subpoenas  wit- 
nesses who  demand  comprasation  or  fres  for  attendance. 

"  The  coroner  employed  a  stenographer  to  take  tlie  minuteo 
at  the  inquest 

"(1)  What  fees,  if  any,  are  allowed  tlie  witnesseet 

"(2)  What  rate  of  compensation  may  be  allowed  the  stenc^ 
rapher  f  " 

Travis,  Comptroller. —  Respecting  the  first  inquiry  it  may  be 
said  that  a  coroner  is  a  county  officer  whose  duties,  with  minor 
exceptions,  relate  to  the  enforcement  of  the  criminal  law,  and 
whose  powers  and  authority  in  that  respect  are  defined  by  title 
I  of  part  VI  of  the  Code  of  Criminal  Procedure  (sections  778- 
790  inclusive).  Unless  in  receipt  of  a  salary,  his  compensation 
is  in  the  form  oi  fees  in  the  nmounta  prescribed  by  section  192 
of  the  County  Law. 

Section  775  of  the  Code  of  Criminal  Procedure  authorizes  a 
coroner  to  issue  subpoenas  for  witiipsses  "  returnable  forthwith, 
at  such  time  and  place  as  be  may  appoint." 
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Section  776  of  the  same  Code  pre«:ribe8  that  "A  witnesa  served 
with  a  subpoena  may  be  compelled  to  attend  and  testifv,  or 
punished  by  the  corooCT  for  disobedience,  as  upon  a  subpoena 
issued  by  a  magistrate,  as  provided  in  this  code." 

There  is  nothing  in  the  Code  of  Ortminal  Procedure  providing 
fees  for  witnesses  subpoenaed  by  a  coroner. 

Sections  616  and  617  of  the  Criminal  Code  permit  payment 
to  witnesses  in  criminal  actions  in  "  courts  of  record,"  and,  con- 
sequently, cannot  be  authority  for  the  payment  of  fees  to  witnessefl 
testifying  before  a  coroner. 

In  view  of  the  foregoing,  1  am  of  opinion  that  in  the  absence 
of  statutory  authority,  no  fees  can  be  paid  to  witnesses  subpoenaed 
to  testify  at  a  coroner's  inquest. 

It  may  be  that  the  coroner  was  without  authority  to  send  his 
subpoena  into  an  adjoining  county  and  enforce  obedience  thereto 
since  section  618  of  the  Criminal  Code  provides  that  no  person 
is  obliged  to  attend  as  a  witness  out  of  the  county  of  his  residence, 
unless  certain  requircmenta  therein  prescribed  are  complied  with. 
If,  in  this  case,  the  coroner  exceeded  hia  authority,  the  attendance 
of  the  witnesses  was  voluntarj'  and  this  fact  would  supply  an 
additional  reason  for  believing  that  no  fee  is  payable. 

It  is  also  possible  that  if  the  district  attorney  believed  the 
testimony  of  the  witnesses  material,  and,  at  a  time  when  the 
grand  ]*ury  was  not  in  session,  desired  to  secure  the  testimony  of 
such  witnesses,  he  might  pay  the  expense  of  bringing  them  before 
the  coroner  and  be  reimburaed  therefor  under  authority  of  sub- 
division 2  of  section  240  of  the  County  Law. 

The  second  inquiry  is  answered  by  reference  to  section  194 
of  the  County  Law,  as  amended  by  chapter  158  of  the  Laws  of 
1910,  which  is  as  follows:  "A  coroner  shall  have  power,  when 
necessary  *  *  *  in  counties  where  coroners  are  paid  in  fees, 
to  employ  a  stenographer  to  take  and  reduce  to  writing  the  testi- 
mony of  witneeses  examined  before  the  coroner,  the  compensation 
therefor  to  be  a  county  charge." 

No  section  of  the  statute  prescribes  or  limits  the  fee  to  be  paid 
the  stenographer,  but,  since  the  statute  makes  the  oompenaatJ(Hi 
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a  county  charge,  bis  bill  can  be  paid  only  after  audit  and  allowance 
by  the  board  of  superviBorB.  The  board  has  authority  to  determine 
the  reasonablmees  of  the  charge,  and  in  the  exercise  of  its  authority 
might  reduce,  although  not  wholly  disallow,  the  bill  as  rendered. 

Section  8311  of  the  Code  of  Civil  Procedure  does  not  apply 
since  by  ita  tenus  it  is  limited  to  "  notes  of  the  testimony,  or 
any  other  proceeding,  taken  in  an  acticm  or  a  spetMal  proceeding 
m  a  court  of  record,  or  before  a  judge  or  justice  thereof." 


In  the  Matter  of  the  Provieione  of  the  Code  of  Civii.  pBOcEDUita, 
Se<^tion  3304,  and  of  the  Eddcation  Law,  Sections  276,  340 
and  395 

(Datea  September  18,  19IS| 

Th»  report!  of  ichool  trasteej  and  fees  for  flUaf  uma. 

A  count;  clerk  ia  not  entitled  to  k  AHng  tee  (or  the  deposit  in  hU  otBce 
ot  Bchool  trustees'  reports.  The  count;  clerk's  office  Is  preBiimmbly  ft  safe 
depository  for  the  preservation  of  reports,  abstrftcts  aod  records. 

Arthur  E.  Belden,  district  superintendent  of  schools,  Newark 
Valley,  N.  Y.,  submitted  a  statement  of  facts  and  an  inquiry  based 
thereon  as  follows : 

"  The  district  superintendent  of  schools  of  the  first  supervisory 
district  of  Tioga  county,  N.  Y.,  pursuant  to  statute,  deposited 
with  the  county  clerk  of  Tioga  county  the  annual  reports  of  the 
various  school  trustees  within  his  supervisory  district,  t<^ether 
with  an  abstract  made  from  such  reports. 

"  C?an  the  county  clerk  require  the  district  superintmdent  of 
sdiools  to  pay  a  filing  fee  for  this  service?  " 

TuATia,  Comptroller. —  Section  276  of  the  Education  Law  pro- 
vides that  each  school  district  trustee  shall  make  and  file  with 
the  town  derk  of  the  town  in  which  his  school  district  is  located, 
an  annual  report  covering  the  various  transactions  of  his  office 
for  the  preceding  year. 

Secti<»L  340,  paragraf^  4,  of  the  same  statute,  relative  to  dutiee 


joovGoOt^lc 


State  Dkpabthert  Rbpobts 


Comptroller 


of  town  fUbrkg,  provides  that  the  town  clerk  Bball  require  the 
trustees  of  eohool  districta  to  makr  and  deposit  wit^  him  such 
reports. 

Section  395,  paragraph  14,  of  the  same  statute  provides  in  part 
that  it  ahalt  be  one  of  the  duties  of  the  district  superintendent  of 
schools  to  procure  the  reports  of  the  trustees  of  school  distriote 
from  the  town  olerk's  offic^  make  an  abstract  therefrwn,  and 
deposit  them  together  with  a  copy  of  his  abstract  in  the  offioe  of 
the  county  clerk. 

Secticm  3304  of  the  Code  of  Civil  Procedure  enumerates  **  fees 
of  county  clerks  gmerally."  It  is  ansumed  that  the  county  dark 
of  the  county  herein  referred  to  bases  his  claim  for  a  fee  on  flie 
paragraph  of  this  section  whidi  reads  as  follows:  "  For  filing  any 
paper  deposited  with  him  for  safe  keeping  six  cents;  and  for 
searching  for  such  paper  when  required,  three  cents  for  each 
paper  necessarily  opened  and  examined." 

"  File "  as  defined  by  Webster's  Dictionary  in  so  far  as  the 
receiving  officer  is  involve<l,  consists  of  placing  a  paper  or  instru- 
ment on  file  among  the  records  of  his  office  by  receiving  and  prc^ 
erlj  indorsing,  entering  or  the  lika  His  indorsements,  etc., 
constitute  evidence  of  the  act  wnd  time  of  filing. 

Filing  a  paper,  in  modem  usage,  consists  in  placing  it  in  the 
custody  of  the  proper  official  by  the  party  charged  with  the  duty 
and  making  of  the  proper  indorsement  by  the  officer.  Bouvier'a 
Law  Dictionary. 

In  the  sense  of  a  statute  requiring  the  filing  of  a  paper  or 
document,  it  is  filed  when  delivered  to  and  received  by  the  proper 
officer  to  be  kept  on  file.  The  word  carries  with  it  the  idea  of 
permanent  preservation  of  the  thing  so  delivered  and  received,  that 
it  may  become  a  part  of  the  public  record.  It  is  not  synonymous 
wiai  deposit.    People  v.  Peck,  67  Hun,  560 ;  22  N.  Y.  Supp.  576. 

I  am  therefore  of  the  opinion  that  it  is  not  the  purport  of  Hxe 
statute  as  outlined  iii  subdivision  14  of  section  895  of  the  Educa- 
tion Law,  to  permit  the  county  clerk  to  chai^  a  filing  fee  for  the 
deposit  of  the  tmsteee'  reports  and  the  abstract  of  tlie  district 
superintendent  of  schools  made  therefrom.  On  the  ccmtrary,  it 
would  appear  that  the  county  clerk  is  required  to  perfwm  no 
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further  dnty  than  that  of  mere  cuatodian  f<v  safe  keeping  of  the 
reports  and  abstract  herein  referred  to.  The  county  olerk  is  not 
required  to  indorse  the  reports  or  record  tbe  receipt  thereof  in 
a  book  kept  for  that  purpose.  Neither  is  he  required  to  record 
in  an^  way  the  time  of  such  deposit  or  by  whrnn  made. 

The  theory  on  whioh  this  statute  is  apparently  predicated  is  that 
the  county  clerk's  office  presumably  is  a  safe  depository  for  the 
preeervaticm  of  reports,  abstracts  and  records,  and  in  the  absence 
of  other  public  places  of  a  aimilar  nature,  the  statute  has  pro- 
vided that,  for  the  purpose  of  preservation,  the  reports  and 
abstracts  therefrom  refwred  to  may  be  deposited  with  the  county 
clerk.  If  these  reports  are  placed  in  a  proper  receptacle  or  pack- 
age and  kept  in  a  safe  and  accessible  place,  the  duty  of  the  school 
superintendmt  and  the  duty  of  the  county  clerk  with  reference 
thereto  would  be  performed. 


Mount  Vemcm  Charter  (Laws  of  1892,  Chapter  182)  —  Consti- 
tution, Article  8,  Section  1 — Ge^jekai,  Municipal  Law,  Sec- 
tion 6  —  Home  Riilb  Bill  (Laws  of  1013,  Chapter  247)  as  to 
Power  to  Borrow  Money  in  Advance  of  Special  Assessments  — 
Charter  Amendments  Suggested 

(Dated  September  21,  1916) 
Llmltatlgiii  apon  powen  granted  nndet  tlu  dty  cliartei  of  Mount  yetnoa. 

The  titj  of  Mount  Venum  ii  without  authority  to  borrow  money  on 
temporary  louia,  or  otherwise,  to  provide  funds  for  payment  to  con- 
tractors in  instsllments  while  work  ig  in  progreBs  where  the  cost  of  the 
work,  or  lorac  part  thereof,  is  to  be  raiaed  by  special  asMimnent. 

The  diarter  of  the  city  of  Mount  Vernon  ia  believed  to  be  defeetivs  in 
that  it  fail*  to  provide  a  method  by  which  the  city  may  borrow  on  tem- 
porary loan  to  pa;  inatallments  due  contractora  engaged  in  public  work 
prior  to  the  levy  and  collection  of  the  apeelal  asseaamenti. 

The  Common  Council  of  the  City  of  Mount  Vernon  submitted 
inquiries  as  follows: 

"  (1)  Has  the  city  of  Mount  Vernon  power,  under  chapter  247 
of  the  Laws  of  1918,  or  otherwise,  to  borrow  money  upon  short 
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period  certificates  of  indebtcdneee,  or  otherwise,  to  provide  moneyB 
or  funds  to  be  paid  to  public  contractors  in  installmenta  as  the 
work  progresees  upon  public  contracts,  the  cost  of  which  must 
ultimately  be  raisetl  in  part,  at  least,  by  special  assesBment? 

"  (2)  If  the  citv  has  such  power,  what  ia  the  most  adaptable 
method  of  providing  such  temporary  finances  pending  the  issuance 
of  bonds  to  pay  for  the  work  ? 

"  (3)  If  special  legislation  is,  in  your  opinion,  necessary,  what 
sections  of  the  city  charter  should  be  amended  and  in  what  par- 
ticulars ? " 

Tbatis,  Comptroller. —  Mount  Vernon  is  a  city  of  the  third- 
class.  Chapter  182  of  the  Laws  of  1892,  and  the  acts  amendatory 
thereof  and  supplemental  thereto,  constitute  the  charter  of  the 
city. 

Respecting  inquii-y  Na  1,  it  is  found  that  section  201  of  the 
charter,  as  amended  by  chapter  374  of  the  Laws  of  1905,  regu- 
lates the  issuance  of  what  are  known  as  "  assessment  bonds." 
That  section  provides  that  assessment  bond  may  be  issued  only 
when  the  receiver  of  taxes  has  reported  to  the  common  council  the 
amount  of  assessments  collected  by  him  under  a  warrant  for  such 
collection,  and  that  such  bonds  may  be  issued,  to  use  the  language 
of  the  statute,  "  to  the  amount  of  such  assessment  then  remaining 
unpaid."  Then  follows  provisions  for  the  manner  of  issuing 
bonds,  the  rate  of  interi^t  to  be  paid  and  tlie  period  for  which 
they  may  be  issued.  Power  is  given  to  the  common  council  to 
convert  such  bonds  into  money  at  not  le«s  tlian  par  value  or  to 
obtain  loans  upon  the  same,  and  the  condition  is  imposed  that  the 
proceeds  of  such  bonds  shall  be  applied  only  for  tiie  purpose  for 
which  the  assessment  so  reported  was  laid  and  for  the  expenses 
of  the  assessment  sales  and  redemption  notices. 

Section  201,  as  amended,  also  contains  a  clause  which  indicates 
that  the  Legislature  intended  that  tlie  city  might  advance  money  m 
anticipation  of  such  bond  issue.  So  far  as  applicable^  it  reads  as 
follows:  "but  nothing  in  the  act  hereby  amended,  or  in  any  act 
amendatory  thereof  or  supplementary  thereto,  shall  be  construed 
to  prevent  the  reimbursement  to  the  city  of  Mount  Vernon  of  any 
simis  by  it  advanced  in  anticipation  of  such  bond  issua" 
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I  caD  find  no  provision  of  the  city  charter,  and  have  been 
referred  to  nODe,  wliioh  provides  or  indicates  how,  or  from  what 
funds,  the  ci^  may  advance  mon^s  in  anticipation  of  the  isso- 
anoe  and  sale  of  assessment  bonds.  I  infer  that  it  was  cont^n- 
plated  by  the  framers  of  the  act  that  tho  city  might  have  surplus 
moneys,  not  otherwise  appropriated,  which  might  be  available. 

Secticm  201  and  the  related  sections  of  the  city  charter  afford 
no  author!^  for  borrowing  money  csi  temporary  loan.  The 
authority  to  borrow  is  limited  to  the  issuance  of  assessment  bcmds 
for  an  amount  equal  to  the  unpaid  assessments  reported  by  the 
tax  reoeiver.  Therefore^  loans  coold  not  be  issued  onder  this  pTo> 
vision  of  the  charter  until  the  work  is  completed,  the  assessment 
levied,  and  a  return  of  unpaid  assessments  filed. 

Chapter  247  of  the  Laws  of  1913,  familiarly  known  as  the 
Home  Rule  Bill,  in  subdivisicm  5  of  section  20,  purports  to  author- 
ize cities  "  To  become  indebted  for  any  public  or  municipal  pur- 
pose and  to  issue  therefor  the  obligations  of  the  city,  to  determine 
upon  the  form  and  the  terms  and  conditions  thereof,  and  to  pledge 
the  faith  and  credit  of  the  city  for  the  payment  of  principal  and 
interest  thereof,  or  to  make  the  same  payable  out  of  or  a  charge  or 
lieu  upon,  specific  property  or  revwiuee." 

This  grant  of  power  is  limited  by  subdivision  2-a  of  section  23 
of  'the  same  act,  as  follows :  "  No  city  shall  issue  any  obligations 
for  expenses  for  maintenance,  repairs  or  current  operation  or 
administration  of  the  property  or  government  of  the  city  or  other- 
wise than  for  betterments,  improvements  and  acquisitions  of  prop- 
erty of  a  permanent  nature  or  for  the  purpose  of  refunding  obli- 
gations of  the  city." 

Again,  the  entire  grant  of  specific  powers  to  cities  contained  in 
section  20  of  the  Home  Rule  Bill  is  made  in  the  introductory 
sentence  to  section  20  "  subject  to  the  Constitution  and  the  gen- 
eral laws  of  this  State." 

Sertion  1  of  article  8  of  the  Constitution  provides  that  it  shall 
be  the  duty  of  the  Legislature  to  provide  for  the  organization  of 
cities  and  to  restrict  their  power  of  taxation,  assessment,  borrow- 
ing money,  contracting  debts  and  lending  their  credit  so  as  to 
prevent  abuses  in  assessments  and  in  contracting  debts  by  such 
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cities.  In  accordance  with  that  requirement  of  tlie  State  Con- 
stitution, the  LegiBlature  has  reetricted  the  power  of  cities  to 
borrow  money. 

Section  6  of  the  General  Municipal  Law  reads,  in  part,  as  fol- 
lows: "  Moneys  shall  not  be  borrowed  by  a  municipal  corporation 
on  temporary  loan,  except  in  anticipation  of  tlie  taxes  of  the  cur- 
rent fiscal  year,  and  for  the  purposes  for  which  such  taxes  are 
levied,  and  shall  not  be  in  excess  of  the  amount  of  such  tajna." 

Special  assessments  levied  for  local  improvcnifflitfi  are  not  taxes 
within  the  meaning  of  that  term  as  used  in  section  5  of  the  Gen- 
eral Municipal  Law.  Therefore,  temporary  loans  based  upon  such 
assessments  are  prohibited  by  the  general  lawn  of  the  State,  enacted 
in  compliance  with  constitutional  requirements.  As  has  been  seen, 
the  Home  Bule  Bill  does  not  supersede  any  general  law  of  the 
State,  and  the  General  Municipal  Law  is  a  general  law  of  the 
State 

For  the  reasons  stated  above,  I  conclude  that  the  city  of  Mount 
Vernon  is  without  power  to  borrow  money  upon  ksnporary  loan^, 
or  otherwise,  to  provide  moneys  or  funds  to  be  paid  to  public 
contractors  in  stallments  as  the  work  prv^esaes,  in  that  class  of 
instances  where  the  cost  of  the  work,  or  Bcxne  part  thereof,  is  ulti- 
mately to  be  raised  by  special  assessment. 

Respecting  inquiry  No.  2,  inquiry  No.  1  having  heea  an3were<l 
in  the  negative,  no  answer  is  required  to  inquiry  No.  2. 

Concerning  inquiry  No,  3,  permit  me  to  say  that  I  deem  the 
Mount  Vernon  city  charter  defective  in  that  it  does  not  provide 
a  method,  pursuant  to  whidi  the  city  may  borrow  on  temporary 
loan  to  pay  installments  due  contractors  prior  to  the  completion 
of  the  work  and  the  levy  and  collection  of  the  asseaements.  Such 
provisions  are  found  in  many  city  charters.  T  believe  the  Mount 
Vernon  city  charter  should  be  amended  in  this  respect.  Quite 
likely,  the  answer  to  this  question  is  more  properly  a  subject  for 
determination  by  the  city's  officials.  It  occurs  to  me,  however, 
that  such  an  amendment  could  well  be  made  by  inserting  in  the 
charter,  after  section  201,  a  new  section  to  be  section  201-a,  to 
provide  for  the  negotiati<»L  of  temporary  loans  for  the  purposes 
c>^ered  by  this  inquiry. 
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Tax  Law,  SectionB  2,  88-a,  89,  299,  306  —  Villaob  Law,  Section 
126,  as  to  Collection  of  Unpaid  Taxes  on  Special  Francliises 
and  on  Peratmal  Property 

(Dated  September  23,  1910) 

DiacnMlon  of  cartaln  Uzes  ■■  to  their  lutnre  uid  how  collectible. 

A  tax  levied  ftgtinit  ■  special  fraachige  i»  a  tax  on  real  estate,  and  Its 
collection  may  be  enforoed  by  adTertiBcment  and  sale  in  the  saine  manner 
aa  other  taiea  on  real  eitate.  If  the  tax  be  levied  againit  an  incorporated 
company  an  additional  remedy  is  prescribed  by  lection  308  of  the  Tax 
Iaw. 

A  tax  la  not  a  debt.  It  ii  not  founded  on  contract,  and  is  not  collectible 
by  action,  except  where  so  authoriied  by  statute.  For  the  collection  of 
nnpald  taxea  on  personal  property  exceeding  ten  dollars  in  amount,  pro- 
oeedinga  supplementary  to  execution  may  be  Instituted  under  authority 
of  section  299  of  the  Tax  Law. 

William  X.  DenniBton,  county  treaaurer,  Waterloo,  Seneca 
coimtj,  N.  Y.,  mbmitted  an  inquiry  as  follows: 

"  What  steps  should  be  taken  to  collect  returned  taxes  on  per- 
sonal property  and  special  franchiseB?" 

Tbavis,  Cwnptroller, —  The  inquiry  relates  to  taxes  on  two 
classes  of  property  —  that  is,  taxes  on  personal  property  and  taxes 
on  special  franchisee,  and  may  be  rearranged  as  follows : 

What  steps  should  be  taken  to  collect  returned  taxes  (a)  On 
apeoial  franchises!     (b)   On  personal  property? 

(a)  On  Speoiai.  Fbanohibeb. 
By  section  2  of  the  Tax  Law  a  franchise,  known  as  a  "  special 
fran<^ise  "  ia  included  within  the  meaning  of  the  terms  "  land," 
"  real  estate  "  and  "  real  property,"  as  such  terms  are  used  in  the 
■  Tax  Law.  Since  a  tax  on  a  "  special  franchiee"  is  a  tax  on  real 
estate,  its  collection  may  be  enforced  by  advertisement  and  sale  in 
the  same  manner  as  other  taxes  on  reel  estate,  as  prescribed  by 
article  7  of  the  Tax  Law.  Article  7  relates  to  the  enforced  oolleo- 
tion  of  unpaid  taxe»  on  real  estate  in  non-forest  preeerre  counties 
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and  applies  to  the  county  of  Seoieoa.  Inasmuch  as  the  varioos 
Bt6p6  leading  to  a  sale  are  specifically  enumerated  in  the  artido 
mentioned,  it  is  deemed  unneceasary  to  repeat  them  here. 

As  a  preliminary,  however,  to  the  procedure  of  adrertisnnenl 
and  sale,  attention  ie  called  to  the  provisions  of  sections  88-ft  and 
89  of  the  Tax  Iaw. 

Under  authority  of  theee  sections,  a  county  treasurer  ia  required 
to  examine  the  accouuts  trf  unpaid  taxes  delivered  to  him  by  the 
tax  collector,  and,  on  or  betfore  May  first,  to  deliver  to  the  super- 
vieor  oi  the  tax  district  an  abstract  or  list  of  all  taxes  on  lands 
(including  special  franchisee)  not  described  or  so  imperfectly 
described  or  erroneously  assessed,  in  form  or  substance^  that  the 
collection  of  the  same  by  sale  cannot  be  enforced.  Thereupon, 
the  supervisor  is  required,  if  within  his  power,  to  procure  aoourate 
descriptions  and  return  the  same,  with  the  correct  amount  of  taxes, 
to  the  county  treasurer.  If  proper  descriptions  be  oUained,  the 
property  ^ould  then  be  included  in  the  list  of  lands  advertised 
for  sale.  If  proper  descriptions  be  not  obtained  and  the  taxes 
remain  unpaid,  the  amount  thereof  is  either  reassessed  by  the 
supervisor  against  specific  parcels  or  levied  by  the  board  of  super- 
visors against  the  tax  district  in  which  originally  assessed. 

If  the  special  franchise  tax  is  levied  against  an  incorporated 
c(Hnpany,  a  remedy  in  addition  to  that  of  advertisetnent  and  sale 
described  above  is  provided  by  section  306  of  the  Tax  Law,  which 
is  as  follows:  "  It  shall  be  the  duty  of  the  attorney-general,  on 
being  informed  by  the  comptroller,  tax  commissioner  or  by  the 
county  treasurer  of  any  county  ^at  any  incorporated  company 
refuses  or  neglects  to  pay  the  taxes  imposed  upon  it,  pursuant  to 
articles  one  and  two  of  this  chapter,  to  bring  an  action  in  the 
supreme  court  for  the  sequestration  of  Uie  property  of  sach  cor 
poration  and  the  court  may  so  sequeetrato  the  property  of  such 
corporation  for  the  purpose  of  satisfying  taxes  in  arrear.  with  the 
costs  of  prosecution,  and  may,  also,  in  its  discretitHi,  enjoin  such 
corporation  and  further  proceeding  under  its  charter  until  sndi 
tax  and  the  costs  incurred  in  the  action  shall  be  paid.  The  attor- 
ney-general may  recover  such  tax  with  costs  from  such  delinquent 
«orporation  by  action  in  any  court  of  record." 
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(b)  Oh  P«e80sal  Phopbbtt. 

The  o(^lecti<»i  of  taxes  on  personal  property  returned  by  a  tax 
oollector  as  unpaid  presents  a  problem  fraught  with  much  more 
difficulty  than  in  the  case  of  taxes  which  aro  liois  od  real  estate. 
The  courts  of  Xew  York  State  have  held  that  a  tax  is  not  a  debt 
but  an  impost.  It  is  not  founded  on  contract  and  ia  not  collectible 
by  action,  except  where  there  is  express  statutory  authori^. 
Bochester  v.  Ql^chauf,  40  Misc.  Rep.  146 ;  Rochester  t.  Bloes, 
185  N.  Y.  42.  Many  city  charteors  contain  proviaona  which 
authorize  the  enforcement  of  unpaid  taxes  by  action,  and  section 
126  of  the  Village  Law  provides  a  similar  remedy  in  case  of 
village  taxes.  There  is,  however,  no  such  provision  in  the  Town 
Law,  the  County  Law  or  the  Tax  Law.  It  follows,  therefore, 
that  if,  after  exhausting  the  remedies  provided  by  the  statutes 
hereinafter  mentioned,  a  tax  on  personal  property  remains 
uncollected,  it  is  nnenforcible  and  a  loss  must  be  borne  by  the 
municipality. 

When  a  town  collector  has  completed  his  work  and  filed  with 
the  county  treasurer  a  proper  statement  of  unpaid  taxes,  which 
contains  itesus  of  taxes  on  personal  property,  the  treasurer  should 
examine  the  same  and  if  he  finds  thereon  such  an  item  exceeding 
ten  dollars  in  amount  he  should  endeavor  to  enforce  collection 
tbeieof  by  supplementary  proceedings  in  the  manner  prescribed 
by  section  209  of  the  Tax  Law,  which  is  in  part  as  follows : 

"  If  a  tax  exceeding  ten  dollars  in  amount  levied  against  a 
person  or  corporation  is  returned  by  the  proper  collector  uncol- 
lected for  want  o£  perstmal  property  out  of  which  to  collect  the 
same,  the  supervisor  of  the  town  or  ward,  or  the  county  treasurer 
or  the  president  of  the  village,  if  it  is  a  village  tax,  may,  within 
one  year  thereafter,  apply  to  the  oonrt  for  the  institution  of  pro- 
ceedings supplementary  to  execution,  as  up<Hi  a  judgment  docketed 
in  such  county,  for  the  purpose  of  collecting  such  tax  and  fees, 
with  interest  thereon  frran  tiie  fifteenth  day  of  February  after  the 
levy  thereof.  Such  proceedings  may  be  taken  against  a  cor- 
poration and  the  same  proceedings  may  thereupon  be  had  in  all 
respects  for  the  collection  of  such  tax  as  for  the  collection  of  a 
judgmmt  by   proceedings   supplementary  to   execution   thereon 
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against  a  natural  peiBon,  and  the  same  costs  and  disbursements 
may  be  allowed  against  the  person  or  corporation  examined  as  in 
such  supplementary  proceedings  but  none  shall  be  allowed  in  his 
or  its  favor." 

If  the  treasurer  finds  an  itom  of' unpaid  personal  tax  levied 
against  an  incorporated  company,  he  may  rep(nl  the  same  to  the 
Attorney-General  as  in  the  case  of  special  franchise  taxes  referred 
to  above,  or,  if  the  amount  exceeds  ten  dollars,  he  may  resort  to 
supplementary  proceedings  under  autbori^  of  section  29fl  last 
above  quoted. 

I  have  pointed  out  in  the  foregoing  the  only  statutory  pro- 
visions which  may  be  invoked  to  enforce  collection  of  delinquent 
taxes.  I  have  shown  that  with  reference  to  taxes  on  special 
frandiisee  a  positive  method  is  prescribed.  Such  a  tax  may  be 
collected  by  a  sale,  or,  if  a  sale  is  impossible,  the  fault  rests  with 
the  town  ofliciala  and  the  town  is  p^ialized  by  charging  the  amount 
thereof  against  the  town, 

I  have  also  shown  that  with  reference  to  personal  property 
taxes  (except  where  the  amount  is  less  than  ten  dollars)  the  stat- 
utes provide  metliods  for  coUeotifHi.  But,  because  of  the  char- 
acter of  personal  property  and  because  it  may  be  concealed  from 
the  most  efficient  officials,  the  rranediea  prescribed  may  fail  and 
the  question  arises  as  to  distribution  of  the  loss,  that  is  to  say, 
whether  it  ^all  be  borne  wholly  by  the  county  or  by  the  county 
and  Hie  town  in  which  the  property  was  asseesed. 

The  whole  question  of  the  levy  and  assessment  of  personal  prop- 
erty taxes  is  in  a  most  unsatisfactory  condition  and  is  even  now 
receiving  the  attention  of  tax  experts  with  a  view  of  clarifying  the 
situation.  Very  many  students  of  the  question  favor  the  abolish- 
ment of  all  personal  property  taxes,  hut  as  the  law  stands  at 
present  personal  property  is  tjixablo  and  a  county  treasurer  may 
find  himself  confronted  with  the  problem  here  presented. 

As  a  general  proposition  counties  and  county  officers  have  only 
such  powers  as  are  expressly  conferred  by  statute  or  as  are  neces- 
sarily implied  in  order  to  give  effect  to  the  powers  granted.  Aa 
a  corollary,  T  bdieve  counties  have  authority  to  adjust  equities 
between  the  county  and  towns,  and  when  a  county  treasurer  has  <m 
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his  records  an  item  (or  items)  of  unpaid  personal  property  taxes, 
which,  after  the  ezbaustion  of  the  remedies  cited,  prove  to  be 
uncollectible,  be  should  charge  the  same  to  the  county  and  the 
town  in  the  proportion  whidi  county  and  town  taxes  bear  to  each 
other,  including  in  the  county's  share  the  apportionment  of  the 
State  tai,  if  any,  and  reporting  the  matter  in  detail  to  the  board 
of  superriwTs. 


County  Law,  Section  38,  as  to  Fire  Districts  Outside  Incor- 
porated Villagea  —  Power  and  Authority  of  Commissioners  — 
Meeting  of  Taxpayers — T-evy  of  Tax 

(Dated  September  26,  IBIO) 
Bow  Sie  districta  outiMe  of  incoipoiated  TillcEei  mtj  be  utJiUiihed. 

Fire  dislrictB  outside  of  incorporated  villages  may  be  establiahed  by 
boards  of  Hupervi«orB  under  authority  ol  section  38  o(  tbe  County  Law. 
The  same  section  outlines  the  powers  ol  the  fire  oimmisaioners  and  tba 
methods  of  levj'ing  snd  cullecting  taxes. 

George  W.  Burton,  Supervisor,  Maniaroueck,  N.  Y.,  submitted 
a  statement  of  facta  and  an  inquiry  based  thereon  as  follows: 

"  The  Weaver  street  fire  district  is  a  fire  district  within  the 
unincorporated  portion  of  the  town  of  Mamaroiipck,  in  the  county 
of  Westchester,  N.  Y.  A  committee  represeiitiiig  the  taxpayers 
within  the  district  has  requested  the  town  board  to  make  provisitm 
for  tie  installation  of  a  suitable  fire  alarm  and  for  the  purchase 
of  500  feet  of  hosa  A  balance  frcMn  the  last  tax  levy  remains 
unexpended  but  the  amount  is  not  sufficient  to  meet  requirements. 

"  What  power  or  authority  is  vested  in  eithCT  the  supervisor  or 
the  town  board,  severally .  or  jointly,  to  procure  the  forgoing 
requirements?" 

Tbavis,  Comptroller. —  I  have  found  no  special  statute  appli- 
cable to  the  fire  district  mraitioned  and  therefore  assume  and 
believe  that  the  provisions  of  the  general  laws  of  the  State  are 
controlling. 

Section  38  of  the  County  Law  authorizes  boards  of  supervisors 
to  establish  fire  districts  outside  of  incorporated  cities  and  villages. 


D.qit.zeaOvGoOt^lc 


State  Depabtmeht  Repobts 


OomptroUer 


Subdivintm  3  of  the  section  cited  is  in  part  as  follows:  "Any 
anch  district  when  established  or  consolidated  bIihII  be  known  b; 
sach  name  aa  the  Sre  conunissioners  thereof  may  adopt  at  their 
first  meeting,  and  thereafter  bu(^  fire  commissioners  shall  be 
authorized  and  empowered  to  purchaae  apparatus  for  the  ezUn- 
guishmcDt  of  fires  therein;  rent  or  purchase  suitable  real  estate 
and  buildings  or  erect,  alter  or  repair  buildings,  for  the  keqting 
and  storing  oi  the  same;  and  to  |Mrooure  supplies  of  viaten.  and 
have  control  and  provide  for  the  maintenance  and  support  of  a 
fire  department  in  BQ<di  district  *  *  *  and  who  shall  have  poww 
to  make  any  and  all  contracts  within  the  appropriations  voted  by 
the  residfflit  taxpayers  of  the  district  for  the  purpose  of  carrying 
oat  the  authorization  and  powers  berwn  granted." 

Subdivision  i  of  the  same  section  authorizes  the  commissioners 
to  expend  in  any  one  year  for  any  or  all  of  the  purposes  above 
specified,  a  sum  or  sums  not  exceeding  the  total  of  one  hundred 
dollars  and  in  addition  to  "  make  a  contract  for  a  supply  of  water 
for  fire  purposes  for  a  period  not  to  exceed  five  yeais,  without  any 
appropriation  voted  therefor  by  the  taxpayers  of  such  district." 

Subdivision  5  of  the  same  section  is  in  full  aa  follows:  "  Who- 
ever the  fire  commissioners  in  any  such  fire  district  shall  snlonit 
a  request  in  writing  for  an  apfM^priation  of  any  sum  of  money 
for  the  purposes  herein  authorized,  the  clerk  or  clerks  of  the  town 
or  towns  in  which  buch  fire  district  shall  be  located,  shall  call  a 
meeting  of  the  resident  taxpayers  of  the  disrict  for  the  purpose 
of  voting  upon  the  question  of  appropriating  such  money,  such 
meeting  to  be  called  by  a  notice  posted  conspicuously  in  at  least 
two  of  the  most  public  places  in  such  fire  district,  at  least  ten  days 
before  the  holding  of  any  such  meeting,  which  notices  shall  state 
the  time,  place  and  purpose  of  the  meeting.  At  any  such  meeting 
auch  resident  taxpsyers  may  appropriate  the  amount  requested 
by  the  fire  commissioners  or  any  less  amount,  and  may  determine 
that  the  sum  so  appropriated  or  some  part  thereof  shall  be  raised 
by  installments.  When  any  such  appropriation  is  made,  or  when 
any  amount  )oea  than  the  sum  of  one  hundred  dollars  ahcitt  have 
been  exi>endcrt  by  such  fire  commi  mi  oners,  as  above  authorized, 
the  amount  appropriated  or  expended  and  the  amount  contracted 
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to  be  paid  yearly  for  the  supply  of  water  ior  fire  parpoeee,  shall 
be  aaseesed,  levied  and  ooUected  on  such  district,  in  the  same 
manner,  at  the  same  time  and  by  the  same  officers  as  the  taxes  of 
the  town  in  which  the  district  is  located,  are  aaseesed,  levied  and 
collected,  and  when  ooUected  shall  be  paid  over  immediately  by  the 
supervisor  of  the  town  to  the  treasurer  of  the  fire  district ;  and  the 
town  shall  be  responsible  for  any  and  all  sums  so  collected  until 
the  same  shall  be  paid  over  to  such  treasurer." 

It  will  be  seal  from  the  foregoing  that  neither  the  supervisor 
of  the  town  nor  the  town  board  thereof  has  any  power  or  authority 
in  the  premises. 

Since  the  applianoee  in  question  cannot  be  purchased  or 
installed  for  a  sum  within  the  available  fund  and  the  limitations 
of  subdivision  4  (cited  above),  I  am  of  the  opinion  that  the  com- 
mittee representing  the  taxpayers  aud  fire  companies  of  the  dis- 
trict did  not  perceive  the  proper  procedure  to  be  f(dlowed.  It  is 
that  outlined  iu  subdivision  6  quoted  above.  Briefly,  they  should 
procure  the  fire  commissioners  to  prepare  and  file  with  the  clerk 
of  the  town  a  request  for  an  appropriation  sufiifiient  to  meet  the 
expenses  contemplated.  Thereupon  it  becomes  the  duty  of  the 
town  clerk  to  call  a  meeting  of  the  resident  taxpayers  at  which 
meeting  the  request  is  to  be  considered  and  a  vote  thereon  taken. 
If  the  vote  be  in  the  affirmative,  the  fire  commissioners  may  thrai 
make  the  necessary  contracts,  and  the  amounts  so  appropriated  at 
the  meeting  of  the  taxpayer  will  be  included  in  the  next  ensuing 
tax  levy. 

It  will  be  noted,  however,  that  if  a  meeting  of  the  taxpayers 
should  be  held  at  this  time  and  the  proposition  adopted,  although 
the  fire  commissioners  may  immediately  make  the  necessary  con- 
tracts, no  moneys  can  legally  be  made  available  until  the  taxes 
levied  to  meet  such  expenditures  have  in  fact  been  collected,  unless 
under  authority  of  subdivision  4  the  taxpayers  at  the  meeting 
decide  upon  the  collection  of  the  necessary  amount  in  installments. 
In  case  that  is  done,  the  fire  commissicnars  are  authorized  to 
borrow  so  much  of  the  same  as  may  be  necessary  at  a  rate  of  inter- 
est not  exceeding  the  l^al  rate,  and  to  issue  bonds  or  other  evi- 
dences of  indebtedness  therefor. 
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Code  op  Civn,  Peocedure,  Section  3306-a  and  Codnty  Law, 
Section  188,  as  to  Court  and  Trust  Fund  Register —  Duties  of 
County  Clerk  —  Fees 

(Dftted  October  0,  l»10) 

Kequirementi  of  the  Count]'  Law  u  to  tlio  ke«puiE  of  a  eenrt  rogUter  ud 
entriM  to  be  made  therein. 

Section  16S  ul  llie  Counly  Law  requires  each  county  clerk  Ui  keep  a 
regisler  of  court  and  trust  funds  and  to  insert  therein  a  record  of  ever; 
judgment  of  foreclosure  entered  in  his  oQice. 

For  making  auch  an  entry  the  clerk  is  entitled  to  a  fee  of  fifty  cents. 
as  provided  by  Beclion  3306-a  of  the  Code  of  Civil  Procedure. 

Hon.  John  F.  Hennessy,  county  clerk,  Ballston  Spa,  N.  Y., 
subiuitted  a  statement  of  facts  and  iuquiriee  based  thereon  as 
follows : 

■'  It  appears  that  in  the  county  of  Saratoga  every  judgment  of 
foreclosure  entered  in  the  oEGce  of  the  county  clerk  contains  a 
clause  Btmilar  to  the  following:  *  that  the  said  referee  deposit 
the  surplus  moneys,  if  any,  within  five  days  after  the  same  shall 
be  received  and  he  ascertainable,  with  the  treasurer  of  said 
county     *     *     *_> 

"  (1)  Does  the  law  relating  to  the  keeping  of  a  court  and 
trust  fund  raster  contemplate  the  insertion  therein  of  every 
such  judgment  of  foreclosure  entered  ? 

"(2)  If  so,  am  I  justified  in  exacting  an  additional  fee  of 
fifty  cents  for  each  such  judgment,  as  provided  in  sectiwi  3306-a 
of  the  Code  of  Civil  Procedure?  " 

TitAvis,  Comptroller, —  The  first  inquiry  is  answered  by  section 
168  of  the  Comity  Law.  It  provides  for  the  keeping  in  the  office 
of  the  county  clerk  of  a  book  to  be  known  as  "  a  cotirt  and  trust 
fund  register,"  and  further  reads,  in  part,  as  follows :  "  Imme- 
diately upon  the  filing  in  his  office  of  any  judfi^nent,  order  or 
dicree  of  any  court  diiecting  the  payment  or  transfer  of  money  or 
eocurities  to  the  treasurer  of  his  or  any  other  county  of  the  state, 
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*  *  **  or  uptm  the  filing  in  his  office  of  an;  report  of  a  refo-ee 
or  other  person,  or  treAsurer's  *  •  •  receipt,  atatittg  that 
a  sum  of  money  baa  been  deposited  wiUi  such  treasurer  *  *  *, 
in  accordance  with  any  auch  judgment,  order  or  decree  or  with 
any  provision  of  law ;  or  upon  the  filing  or  entry  in  his  office  of 
any  other  paper  or  record  from  which  it  appears  that  money  or 
securities  have  been  or  akovid  be  paid  to  such  treasurer  *  *  * ; 
or  upon  the  receipt  by  any  such  clerk  of  moneys  required  by  any 
judgment,  order  or  decree  of  the  court,  *  »  *  the  clerk 
shall  eeter  in  bis  court  and  trust  fund  raster,  the  title,  of  the 
action  or  proceeding  in  which  such  judgment,  order  or  decree  was 
made,  or  in  which  moneys  are  reqaired  to  be  deposited,  together 
unth  a  statement  of  the  amount  no  deposited,  or  ordered 
or  reqidred  to  be  deposited,  if  said  judgment,  order  or  decree 
cmUaina  the  amoitnt  of  the  same,  or,  otherwise,  the  amount  to  be 
deposited  as  akown  by  the  report  of  the  referee  or  other  person, 
or  of  the  amount  received  by  such  clerk,  or  shown  by  the  records 
of  his  c^ce,     •     »     • " 

This  section  had  its  origin  in  section  1  of  cliapter  330  of  the 
Laws  of  1889.  A  careful  analysis  of  that  act  and  of  all  amend- 
ments and  supplements  convinces  me  that  it  is  t^e  duty  of  the 
county  clerk  to  enter  in  this  court  and  trust  fund  rej^ister  all 
judgments,  orders  and  decrees  in  actions  or  proceedings  which 
(a)  direct  the  pa>'ment  of  a  definite  sum  into  the  hands  of  the 
treasurer  or  the  deposit  of  securities  with  him,  and  (b)  by  their 
terms  contemplate,  without  fixing  the  amount,  that  some  sum 
may  ultimately  be  paid  into  court 

This  re^ster  I  conceive  to  be  the  foundation  or  basis  upon 
which  to  predicate  an  examination  to  determine  whether  or  not 
all  funds  and  gecuritiee  which  should  be  paid  into  court  have^  in 
fact,  been  so  paid. 

The  second  inquiry  is  more  difficult  of  solution. 

Section  330ft-a  of  the  Code  of  Civil  Procedure  reads  as  follows! 
"  The  county  clerk  shall  be  entitled  to  receive^  for  making  the 
entries  required  of  him  by  law  of  moneys  depositeil  with  the 
county  treasurer,  the  sum  of  ^£tj  cents  in  each  case,  to  he  paid 
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by  the  party  to  the  action  or  proceeding  and  tsixei  aa  a  disburse- 
ment therein." 

Construed  literally,  this  section  seems  to  fix  a  fee  of  fifty  cMits 
for  the  completed  act;  that  is,  for  making  the  entries  "required 
of  him  by  law  erf  mraievs  deposited."  From  this  language  it  may 
well  be  contended  that  the  clerk  is  not  entitled  to  the  fee  until 
the  moneys  or  securities  have  actually  been  "  depoaited "  with 
the  oonnty  treasurer. 

It  is  necessary,  howerer,  in  order  that  a  correct  conclusion  be 
reached,  to  study  the  history  of  this  section  of  the  Code.  It,  too, 
had  its  incepti<ni  in  chapter  330  of  the  Laws  of  1889.  It  was, 
in  substance,  section  2  of  that  act.  At  the  time  of  the  oonsoli- 
dation  of  the  etatutee  in  1909,  section  1  of  the  1889  act,  aa 
ameuded,  was  made  sertion  168  of  the  County  Law,  and  section  i, 
with  a  changed  phraseology  (the  change  being  made  necesaary 
because  section  1  no  longer  immediately  preceded  it)  was  inawted 
in  the  Code  of  Civil  Procedure,  section  3306-a. 

At  the  time  of  the  consolidation,  section  1  of  chapter  330  of  the 
Laws  of  1SS9,  as  amended  by  chapter  544  of  the  Laws  of  1895, 
chapter  486  of  the  Laws  of  1901,  and  chapter  185  of  the  Laws  of 
1908,  required  county  clerks  to  enter  in  the  court  and  trust  fund 
roister  all  judgments,  orders  and  decrees  substantially  aa  now 
required  by  section  lt58  of  the  County  Law. 

At  that  time  section  2  of  chapter  330  of  the  Laws  of  1889  (now 
section  3306-a  of  the  Code),  as  amended  by  chapter  644  of  the 
Laws  of  1895,  read  as  follows:  "The  county  cleA  Entail  be 
entitled  to  receive,  for  making  stick  entries,  the  sum  of  fifty  cents 
in  each  case,  to  be  paid  by  the  party  to  the  action  or  proceedings, 
and  taxed  aa  a  disbursement  therein." 

The  word  "  such  "  referred  to  the  entries  required  to  be  made 
by  section  1  (now  eection  168  of  the  Coimty  Law).  Obviously, 
when  sections  1  and  2  of  chapter  Zl',0  of  the  Laws  of  1889,  as 
amended,  were  separated  from  each  other,  it  became  Deceesary  to 
eliminate  the  word  "  sucli  "  from  section  2.  If  section  2  bad  been 
removed  to  the  Code  of  Civil  Procedure  without  a  change  in 
phraseol(^,  the  word  "  such "  would  have  referred  to  nothing 
immediately  preceding  because  that  to  which  it  referred  had  been 
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inserted  in  the  Count;  Law.  Therefore,  the  oonaolidators  changed 
Bection  2  when  they  made  it  section  3306-a  of  the  Code,  by  leaving 
oat  the  word  "  such  "  and  by  sahetituting  in  ita  place  and  stead 
the  words  "  required  of  him  hy  law  of  moneys  deposited  with 
the  county  treasurer." 

In  tlie  ooDBolidators'  notes  on  this  subjeot  may  he  found  an 
explanation  of  this  change.  They  say :  "  The  matter  inserted 
in  this  section  is  necessitated  by  the  conission  of  the  word  '  such  ' 
and  the  incorporation  of  L.  18S9,  Ch.  330,  sec.  2,  as  an  indqtend- 
Mit  sectitxi  of  the  code  of  civil  procedure." 

From  the  foregoing  it  will  be  observed  that  prior  to  the  consoli- 
dation the  county  clerk  was  entitled  to  a  fee  of  fifty  cents  for  each 
entry  required  to  be  made  in  the  court  and  trust  fund  register, 
irrespective  of  whether  or  not  the  moneys  or  securities  had  actu- 
ally been  depoeited  with  the  county  treasurer. 

We  have  now  to  consider  the  effect  of  the  consolidation  and  of 
the  change  in  the  phraseolc^y  of  section  2  of  the  1889  act  In 
this  connection  chapter  596  of  the  Laws  of  1909  becomes  impor- 
tant The  last  sentence  of  section  1  of  tiiat  chapter  reads  as 
follows:  "  The  true  purpose  and  intent  of  this  act  is  to  prescribe 
that  the  statute  law  of  the  state,  so  far  as  it  has  been  reproduced 
in  such  consolidated  laws  and  in  such  amendments  to  the  code  of 
civil  procedure  and  the  code  of  criminal  procedure,  and  in  said 
chapter  240  of  the  laws  of  1909,  and  ali  said  laws  in  force  at  the 
time  of  the  enactmeni  of  such  consolidated  laws,  shall  be  of  the 
same  force  and  effect  as  they  were  iefore  the  enacbment  of  sucA 
consolidated  lawa  or  code  amendments  or  said  acts  amendatory 
thereof. 

From  the  foregoing  the  conclusion  is  inevitable  that  a  rear- 
rang^nent  of  statute  law  and  a  change  in  its  phraeeolc^  by  the 
oonBolidators  did  not  work  a  change  in  the  law  itself.  The  law 
after  the  consolidation  remained  identical  with  that  which  existed 
before  the  consolidation.  Even  without  the  statement  of  the  pur- 
pose and  intent  of  the  Legislature  in  enacting  the  Consolidated 
Laws,  I  am  of  the  opinion  that  the  courts  would  construe  section 
3306-a  of  the  Code  in  counection  with  section  2  of  chapter  330  of 
the  Lawa  of  1889,  as  amended,  for  the  purpose  of  determining 


D.qit.zeaOvGoOt^lc 


State  Depabtmbnt  IIbforts 


Comptrollw 


the  service  for  which  a  county  clerk  is  entitled  to  charge  a  fee  of 
fifty  cents. 

A  similar  quration  was  before  the  court  in  People  ex  rel. 
Conine  v.  Steuben  County,  183  N.  Y.  114.  At  page  122  of  the 
opinion,  the  following  is  found :  "  The  county  law  must  be  read 
in  connection  with  the  general  law  which  it  revises." 

I  then! ore  cowdude  that  both  inquiries  should  be  answered  in 
tiie  affinnativa 


D.qit.zeaOvGoOt^lc 


EDUCATION   DEPARTMENT 


In  the  Matter  of  the  Appeal  of  John  G.  Blumenbtock  from  the 
Action  of  the  Town  Board  of  the  Town  of  Cherry  Valley, 
Otsego  County,  in  Declaring  the  Office  of  School  Director  of 
Said  Town  Vacant  and  in  Appointing  Dorr  L.  Snyder  to  Fill 
Such  Vacancy 

Case  No.  333 

(DMld«d  September  23,  1010) 

lagaUty  of  tliA  electton  of  a  district  •npeiintendant  will,  in  every  cmm, 
depend  npon  tbe  qnalificatioiu  of  the  achool  diiectora. 

The  appellant,  John  O.  B  lumen  stock,  was  elected  as  achool  director  for 
the  town  of  Cherry  Vallej  for  a  term  of  Ave  years,  from  January  1,  1013, 
at  the  general  election  held  in  aaid  town  on  November  fi,  1B12.  The  board 
to  which  he  was  elected  had  no  occaGioD  to  meet  until  the  third  Tuesday 
in  Hay,  1916,  for  the  purpose  of  reorganizing  by  the  election  of  necea- 
aary  ofBeera.  Under  these  circumslanees,  the  appellant  did  not  realize 
the  necessity  of  taking  and  filing  an  o&th  of  office,  but  on  May  22,  1B16, 
he  executed  such  oath  which  was  duly  filed  in  the  town  clerk's  office  in 
Cherry  Valley,  but  which  was  deft'ctive  in  form.  Thereafter,  and  on  June 
7,  1910,  the  town  board  adopted  a  resolution  declaring  vacant  the  office  of 
achool  director  because  of  appellant's  failure  to  file  bis  oath  within  thirty 
days  after  his  election.  Held,  that  under  the  cases  a  public  officer  who 
falls  to  comply  with  statutory  requirements  as  to  the  execution  and  flling 
of  official  oaths  has  defeasible  title  to  the  office,  but  that  it  Is  also  the 
mle  that  U  an  official  oath  is  executed  and  filed  before  judicial  declara- 
tion of  a  vacancy,  the  officer  is  entitled  to  bis  office  on  taking  and  filing 
the  said  oath.  The  appellant  subscribed  and  took  an  oath  of  office  on 
June  IS,  1916,  subsequent  to  the  filling  of  the  vacancy  by  the  town  board, 
ffeld,  also,  that  the  board,  in  declaring  the  vacMicy,  acted  entirely  within 
their  Boope.     Appeal  dismissed. 

Bamum  Brothers,  attoraeya  for  appellant. 

Dennis  J.   Kilkenny  and   George  M.   Palmer,   attorneys  for 
respondents. 

FiHLET,    ConuniBsioner. —  This   appeal    is   brou^t   frMn   the 
action  of  the  town  board  of  the  town  of  Cherry  Valley,  Otsego 
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eounty,  in  declaring  the  office  of  Bchool  director  in  eucli  town 
vacant  and  in  appointing  Dorr  L.  Snyder  to  fill  such  vacancy. 
The  appellant,  John  O,  Blumen8to<^,  was  elected  as  school  director 
for  the  town  uf  Cherry  Valley  for  a  term  of  five  years  from  Janu- 
ary 1, 1913,  at  the  general  election  held  id  said  town  on  Nov^nber 
5,  1912.    No  question  is  raised  aa  to  the  legality  of  such  election. 

The  law  provides  for  the  election  of  two  sdiool  directors  for 
each  town  in  a  supervisory  district.  Such  directors  oonstitute  a 
board,  whose  only  duty  is  to  elect  a  district  superintendent  of 
schools  for  Huch  gupervisory  district  whenever  there  ifl  a  vacancy 
in  the  office,  caused  by  expiration  of  term  or  in  any  other  manner 
prescribed  by  law.  The  board  of  which  the  appellant  was  a  mem- 
ber had  no  oocaaion  to  meet  until  the  third  Tueeday  in  May,  1918, 
for  the  purpose  of  organizing  by  the  electiixi  of  the  necessary 
officers.  See  Education  Law,  §  383.  The  appellant  met  with  the 
board  at  this  time  and  participated  in  its  proceedings. 

The  appellant  did  not  realize  the  necessity  of  taking  and  filing 
an  oath  of  office  until  May  20,  1916.  On  May  22,  1916,  he  exe- 
cuted an  oath  of  office,  which  was  filed  in  the  office  of  the  town  cleric 
of  Cheny  Valley  on  said  day. 

The  town  board  of  the  town  of  Cheny  Valley  hdd  a  meeting  ao 
June  7,  1916,  and  adopted  a  resolution  declaring  vacant  the  office 
of  school  director  to  which  the  appellant  was  elected,  because  of 
Hie  fact  that  he  had  failed  to  file  hie  oath  of  office  within  ihir^ 
days  after  his  election  and  also  bad  failed  to  file  hia  statement  of 
expenses  incurred  in  such  election  within  the  time  required  by 
law.  The  board  thereupon  adopted  a  resolution  appointing  Dorr 
L.  Snyder  to  fill  such  vacancy. 

Article  14  of  the  Education  Law,  as  inserted  by  cliapter  607  (rf 
the  Laws  of  1910,  creates  the  office  of  district  superintendent  of 
sdiools,  provides  for  the  election  of  such  officer  and  prwcribes  his 
powers  and  duties.  School  directors  are  town  officers  for  the  sole 
purpose  of  providing  for  election  of  a  district  superintendent 
The  legality  of  iJie  election  of  a  district  superintendent  will  in 
every  case  depend  upon  the  qualifications  of  the  school  directors. 
Section  398  of  the  Education  Iaw  provides  that  "  All  questions 
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in  controversy  relating  to  the  election  of  such  district  Buperin- 
tendoit  or  to  the  formation  of  supervisory  districts  shall  be  derter^ 
mined  by  the  ConunisBioner  of  Education  on  proper  appeal." 

The  respondent  town  board  has  contended  through  its  coousel 
that  its  acta  in  declaring  the  c^ce  vacant  and  appointing  Mr. 
Snyder  to  fill  anch  vacancy  are  not  subject  to  review  on  appeal  by 
the  ConunisBioner  of  Education.  The  question  in  controversy  in 
this  appeal  relates  to  the  election  of  a  district  superintmdent, 
within  the  meaning  of  the  provision  shove  quoted.  The  board  of 
school  directors  in  a  supervisory  district  performs  an  important 
educatitmal  du^;  its  official  functions  relate  directly  and  exclu- 
sively to  the  administr&ticai  of  the  State  system  of  schools,  and  it 
ciKneB  within  the  purpose  and  intent  of  the  statutory  remedy  of 
appeal  to  the  Commissioner  of  Education  to  inquire  as  to  the 
qualifications  of  its  members.  The  cwitroversy  necessarily  relates 
to  the  election  of  a  district  superintendent  and  may  properly  be 
determined  in  this  appeal. 

It  is  clear  that  the  appellnnt  throu^  inadvertence  failed  to 
execute  and  file  the  rfeqnired  oath  of  office.  It  is  provided  in  sub- 
divisiOTi  3  of  sectiMi  382  of  the  Education  Law  that  "  A  school 
director  befwe  entering  upon  the  discharge  of  the  duties  of  his 
office,  and  not  later  than  thirty  days  after  the  date  on  which  he 
was  elected  to  office,  shall  take  the  oath  of  office  prescribed  by  the 
0<mfltitutiou."  The  Education  Law  contains  no  provision  na  to 
the  effect  of  the  failure  of  a  school  director  to  take  and  file  his 
oath  of  office.  It  is  provided  in  section  30  of  the  Public  Officers 
Law  that  the  r^usal  or  neglect  of  n  public  officer  to  file  his  official 
oath  before  the  expiration  of  fifteen  days  after  the  ctwnmeiiceoneot 
of  the  term  for  which  he  is  chosen,  creates  a  vacancy.  This  pro- 
vision of  the  Public  Officers  Law  applies  generally  to  nH  local 
officers,  unless  there  are  conflicting  provisions  as  to  a  special  officer. 
This  provision  supplements  the  provision  of  the  Education  Law 
as  to  the  constitutional  oath  of  (Mee  of  a  school  director,  by  pro- 
viding that  if  the  oath  of  office  is  not  taten  within  fifteen  days 
fr<»n  the  commencement  of  the  tenn  tlie  office  shall  he  vacant. 

The  rule  is  establidied  by  weight  of  Authority  that  a  public 
State  IHeft.  Rm.— Vol.  9        30 
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offioer  wlio  fails  to  comply  with  statutotj  reqaiiemeiita  aa  to  the 
ezecntioo  and  filing  of  official  oaths  has  a  defeasible  title  to  the 
office.  It  also  appears  to  be  the  rule  that  if  an  official  oath  ia 
executed  and  filed  prior  to  judicial  declaration  or  c^cial  recog- 
nition of  the  existence  of  a  vacancr,  the  officer  is  entitled  to  his 
office.  The  courts  faave^  however,  on  all  occasions  required  a  sub- 
stantial compliance  with  the  constitutional  requirement  that  every 
public  officer  execute  and  file  an  oath  of  office  in  the  form  pre- 
scribed by  the  Constitution.  See  People  ex  rd.  Williamson  t. 
McKinney,  52  N.  Y.  374.  Also  People  ex  rel.  Preston  v.  Keatcff, 
160  App.  Div.  368. 

Assuming  that  the  appellant  possessed  a  defeasible  title  to  the 
oiffioe  to  which  he  was  elected  prior  to  the  time  wheu  he  executed 
and  filed  his  oath  of  office,  the  statute  declares  that  a  Tacanc^ 
exists  because  of  the  failure  to  execute  and  file  such  oath.  It  ia 
provided  in  section  83  of  the  Town  Law  that  every  person  elected 
to  a  town  office  shall,  before  he  enters  upon  the  duties  of  his  office^ 
take  and  subscribe  the  constitutional  oath  of  office,  and  that  a 
neglect  or  omission  to  take  and  file  such  oath  within  the  time 
required  by  law  "  shall  be  deemed  a  refusal  to  serve  and  the  office 
may  be  filled  as  in  ease  of  vacan<^."  School  directora  are  elected 
by  the  electors  of  a  town,  in  the  same  manner  as  other  town  officers, 
and  in  their  representative  capacities  as  members  of  the  board  of 
school  directors  they  must  be  r^arded  as  town  officers.  They  are 
therefore  subject  to  the  provisions  of  this  section  of  the  Town  Law 
for  the  purpose  of  determining  the  effect  of  a  failure  to  execute 
and  file  an  official  oath  in  the  manner  prescribed  by  law.  It  is 
therefore  apparent  that  the  failure  of  the  appellant  to  ^ecute  and 
file  an  official  oath  created  a  vacancy  in  his  office  which  mi^t  be 
filled  by  the  town  board  of  the  town  of  Cherry  Valley. 

If  he  had  executed  and  filed  the  oath  in  the  form  prescribed  by 
the  Constitution,  prior  to  tbe  action  of  the  town  board  in  filling 
the  vacancy,  his  title  to  the  office  woidd  have  become  absolute  and 
the  action  of  the  town  board  would  have  been  ineffectual.  It 
appears  from  the  papers  in  the  case  that  the  appellant  attempted 
to  subscribe  and  file  the  constitutional  oath  of  office  on  May  22, 
1916,  prior  to  the  action  of  the  town  board  in  filling  the  vacancy. 
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This  oath  did  not  conform  to  the  requirements  of  section  1  of 
article  Xm  of  the  Constitution,  in  that  it  did  not  contain  the 
following  statement:  "And  I  do  further  solemnly  swear  (or 
affirm)  that  I  have  not  directly  or  indirectly  paid,  offered  or 
promised  to  pay,  cMitributed,  or  offered  or  promised  to  contribute, 
any  money  or  oth«  Tslnable  thing  as  a  consideration  or  reward 
.  for  the  giving  or  withholding  a  vote  at  the  election  at  which  I  waa 
elected  to  said  office,  and  have  not  made  any  promise  to  influence 
the  giving  ot  withholding  any  such  vote."  This  is  an  essential 
part  of  the  oath  of  office.  An  caniseion  to  include  it  invalidates 
the  oath.  It  has  been  so  held  in  a  recent  case  in  the  Appellate 
Division  of  the  Supreme  Court  See  People  ex  rel.  Preston  v, 
Keator,  16&  App.  Div.  368. 

The  appellant  in  order  to  onre  this  defect  subecribed  and  filed 
an  oath  of  office  containing  the  required  provision,  on  June  15, 
1916.  This  was  subsequeait  to  the  filling  of  the  vacancy  by  the 
town  board.  Prior  to  the  filing  of  an  oath  of  office  in  the  form 
prescribed  by  die  Constitution,  the  town  hoard  was  authorized  by 
statute  to  fill  the  vacancy.  They  appointed  Mr.  Borr  L.  Snyder 
as  a  school  director  to  fill  sudi  vacancy.  The  subsequent  filing  of 
a  correct  oath  did  not  defeat  the  right  of  the  board  to  fill  the 
vacancy.  It  must  therefore  be  held  that  Mr.  Snyder  was  elected 
l^Iy  as  a  school  director  to  fill  the  vacancy  caused  by  the 
appellant's  failure  to  eotecute  and  file  an  oath  of  office  in  the  form 
prescribed  by  the  Constitution. 


The  appeal  is  dismissed. 
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Id  the  Hatter  of  the  Appeal  fr(»n  the  Aorioir  Taker  at  the 
Anndai.  Dihteict  Meeting  in  DiaTwcT  No.  1,  Town  op 
Shbbman,  Chactaiqda  County,  Relative  to  Contracting  for 
the  InstmctioQ  of  the  Children  of  the  District 

Case  No.  329 

(Decided  September  26,  IBlfl) 

Tlw  piOMedinn  of  ■  district  Bchoo:  -"«etin£  wlU  not  ba  set  ulde  m  laralid 
tecatiM  there  lui  been  >  technical  fAlliire  to  kItc  due  noOoe  of  tho 
meetiiis. 

At  the  Bnniwl  district  meeting  In  school  dlatriet  No.  1,  town  of  Sher- 
mmn,  ChAntsuquk  oouoty,  a  resolnCion  was  adopted  authorizing  the  trustee 
to  contract  with  gnrrotmding  diatricta  tor  the  edui^alion  of  the  children 
in  the  district.  The  appellant*  urge  that  the  proceedings  were  illegal 
becavee  some  of  the  five  notices  of  the  meeting  were  not  duly  posted.  No 
fraudulent  intent  is  charged  nor  is  it  shown  that  any  elector  was  injured 
by  the  failure  to  post  Ute  said  notices.  It  has  not  been  shown  tlkat  anj 
of  tlie  vot«*  cast  were  east  by  Dontesidents  of  the  disirlet.  A^eal 
diemissed. 

David  H.  Stanton,  attorney  for  petidcuers. 

FiNLEY,  Commissioner. —  At  the  annual  district  meeting  in 
district  No.  1,  town  of  Sherman,  a  resolution  was  adopted  authiuv 
iziog  the  trustee  to  contract  with  the  Burrounding  districts  for  the 
education  of  the  children  residing  in  district  No,  1,  under  the 
provisions  of  sectitms  580-586  of  the  Education  Law.  Nineteen 
votes  were  cast  upon  said  propoaiticm,  of  which  ten  votes  were  in 
favor  of  the  resolution  and  nine  opposed. 

It  is  all^;ed  by  the  appellants  that  the  acts  and  proceedings  of 
the  annual  meeting  were  illegal  because  some  of  the  five  notices 
of  the  annual  meeting  were  not  posted  as  required  by  aeotion  198 
of  the  Educsition  Law.  There  was  no  fraudulent  intent  in  failing 
to  duly  post  the  noticep  alleged  or  proven,  and  it  does  not  appear 
that  any  qualified  elector  was  deceived  by  such  failure.  It  baa 
been  ruled  that  the  acts  and  proceedings  of  an  annual  meeting  are 
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not  invalid  because  of  failure  or  defect  of  uotieo.  The  resolution 
may  not  be  set  aside  becaui«  of  insufficient  notice  of  the  meeting. 

Tlie  only  other  objection  to  the  validity  of  the  resolution, 
worthy  of  note,  pertains  to  the  qualifications  of  two  of  those  who 
voted  at  the  meeting.  The  appellanta  all^e  that  su<di  pweons 
were  not  residents  of  the  district  at  the  time  of  the  meeting  and 
had  no  legal  right  to  vote.  The  respondent  deniect  such  allega- 
tions and  asserts  that  they  were  qualified  electors  of  the  district. 
The  appeJlants  faO  to  eetabliab  by  a  preponderance  of  proof  that 
the  alleged  disqualified  voters  were  nonresidents  of  the  district 
To  set  aside  the  acts  of  a  meeting  because  of  illegal  voting  it 
must  be  shown  by  competent  evidence  that  facts  exist  which  make 
those  participating  in  such  acts  disqualified  m  electors  of  the  dis- 
trict.    The  mere  assertion  of  nonresidenoe  is  insufficient. 

The  appellants  have  failed  to  show  that  the  resolution  authoris- 
ing the  trustee  of  the  district  to  contract  with  other  districts  for 
the  instruction  of  is  pupils  was  adopted  illegally,  and  it  must  be 
ruled  that  the  action  of  the  meeting  was  lawful.  The  contracts  so 
authorized  should  be  executed  forthwith  by  the  trustee,  and  trans- 
mitted to  the  district  superintendent  for  hie  consideration.  The 
district  superintendent  will  then  transmit  tie  same  to  this  Depart- 
ment with  his  suggestions  as  to  their  approval.  The  Commissioner 
of  Education  will  approve  them  if  it  appears  for  the  educational 
interests  of  the  children  of  the  district  that  the  school  therein  be 
dosed  and  that  they  be  instnicted  in  the  schools  of  the  neighboring 
disricts.  The  uppellnnts  may  state  in  a  formal  protest  against  such 
eontracts  their  reasons  why  they  should  not  be  approved.  Their 
statement  and  all  other  matters  in  resivcct  to  the  proposed  con- 
tracts will  be  carefully  considered,  and  it  will  be  determined 
whether  it  is  to  the  advantage  of  the  children  to  open  and  maintain 
the  h<Hne  school.  If  the  contracts  are  disapproved  if  will  be  the 
duty  of  the  trustee  to  employ  a  teacher  and  open  the  school 

The  ai^eal  is  disnissed. 
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Id  the  Matter  of  the  Appeal  of  Asna  0.  Datbbh  from  tlie  Aotion 
of  ihe  Trustee  of  Difltrict  No.  1,  Town  of  Clifton  Park,  Sara- 
t(^  County,  Belative  to  her  EmploymeDt  as  Teacher 

Case  Na  335 

(DMlded  October  7,  IQIS) 

Wben  tben  doe*  not  Appui  to  hara  bMn  «b  nnconditlonal  offer  of  the  posi- 
tion u  teadiei  in  an  Afned  price,  tlwn  la  no  basia  for  appeal  from  the 
action  of  the  tinatM  in  refnaing  to  lenew  a  foimei  contiact. 

Anna  C.  Davem,  the  appellant,  waa  employed,  aa  a  teacher  In  diatrict 
No.  1,  town  of  Clifton  Park,  Saratoga  county,  for  the  jeara  1914-lfi  and 
igiC-lS.  She  alleges  that  about  May  i,  1914,  the  truHtee  ol  the  dUtrict 
gave  her  a  rerhal  promise  that  she  ihould  hare  the  "  first  chance  "  for 
the  ensuing  year.  Subeequentlj,  however,  they  had  corrrapondence  aa  to 
Increased  duties  and  increased  pay.  Held,  that  nothing  haa  been  shown 
upon  which  to  base  a  claim  that  an  agreement  of  employment  was  reached. 
Appeal  diamisaed. 

Jamea  J.  Bany,  attomty  for  appeUant 

John  McLane,  reftpondeot  in  person. 

FiNLBY,  Cammisaioner. —  Tho  appellant,  Anna  0.  DsYtem,  was 
employed  as  teacher  in  scho*^  district  No.  1,  town  of  Clifton  Park, 
Saratoga  county,  for  the  adiool  years  oi  1914rl5  and  1915-16. 
She  complains  of  the  refusal  of  Ihe  respondent  trustee  to  enter 
into  a  contract  with  her  for  the  school  year  of  1916-17.  She 
alleges  in  her  petition  that  on  or  about  May  4,  1916,  the  respond- 
ent promised  vwbally  that  she  should  have  the  "  first  ohauce  "  to 
teach  the  school  during  the  ensuing  year.  It  sppeors,  however, 
that  on  May  22,  1916,  the  respondent  stated  to  the  appeUant  that 
she  would  be  required  to  teach  more  pupils,  to  be  transferred  to 
her  room  from  another  room  during  the  ensuing  year,  and  the 
appellant  then  insisted  that  she  was  entitled  to  an  increase  of  one 
dollar  per  week  in  her  compensation.  Some  question  had  evi- 
dently arisen  aa  to  the  necessity  of  making  up  lost  time  in  order 
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to  oomirfeto  the  preeent  Bchooi  year.  The  appellant  asked  the 
respondent  to  adviae  her  as  to  whether  it  would  be  necessary  to 
mate  up  snch  time.  In  response  to  this  inquiry  he  stated  that 
onlees  the  superintendent  Insisted  on  making  up  such  lost  time  it 
would  not  be  requirod.  He  then  stated :  "  In  regard  to  wages, 
thirteen  dollaiB  ($18.00)  per  week  is  the  beet  I  can  do  and  88 
weeks  school"  This  letter  wag  dated  May  thirty-first  On  the 
following  day  the  appellant  called  upon  the  respondent,  prepared 
apparently  to  accept  tfie  position  according  to  the  terms  specified  in 
the  respondwit's  letter.  The  respondent  thereupon  refused  to  enter 
into  a  contract  with  her. 

There  does  not  appear  to  have  been  an  nnconditional  offer  of 
the  poaition  to  the  appellant  for  an  agreed  price.  The  appellant 
desired  an  increase  of  oompwieation.  The  respondent  refused  to 
grant  such  increase.  The  letter  above  referred  to,  containing  a 
stotement  as  to  the  term  of  school  and  wages  to  be  paiil,  did  not 
contain  a  specific  offer  of  the  position  and  may  not  be  construed 
as  an  agreement  to  emplc^  the  appellant  upon  the  terms  specified. 
The  appellant  has  not  presented  sufiicient  proof  to  establish  that 
there  was  any  definite  agreement  as  to  length  of  term  or  ocanpen- 
sation,  and  the  proof  does  not  disclose  that  a  contract  was  made 
or  that  there  was  an  agrewnent  to  employ  the  appellant.  It  must 
therefore  be  hdd  that  the  appellant  has  no  basis  of  complaint  and 
her  appeal  must  be  dismissed. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Caboltn  W.  Ghi8wou>   from  a 
EeBoluti«i  of  the  Board  of  Education  of  the  City  of  New  York 

Case  No.  815 

(Decided  October  T,  1916> 

Be-arstimeat  of  a  cue  pierioiiRlr  beard  on  motion  baud  on  tlie  aUazed  (loiind 
tliat  certain  facta  were  diBTegarded  in  the  oiIeuuI  dedaion. 

In  thia  case  the  appellant,  Carolyn  W.  Oriewold,  wm  employed  aa  a 
clerical  asaiatant  in  the  CnrtU  Hi^  School  in  the  borou^  of  Eichmond, 
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city  of  New  York,  uid  was  removed  hj  the  board  of  «diie«t!on  of  the  citj 
ot  New  York  for  "gross  misconduct,  conduct  unbecoming  ft  teadier  and 
ineubordination."  She  appealed  to  the  Commissioner  uid  the  school 
board  was  directed  to  reinstate  her.  The  board  of  education  applied  for 
a  re-opening  of  the  appeal  for  re^rgument;  the  motion  was  granted  and 
the  matter  in  ita  preaent  form  waa  re-argued  on  February  28,  191S-  Beld, 
that  upon  euch  re-argument  the  board  of  educatioo  had  failed  to 
disclose  auy  material  error  in  the  determination  of  the  appeal ;  it  alio 
failed  to  show  afflnuativelj  that  the  decision  rendered  did  not  conforni 
to  the  facts  or  that  serious  error  or  mistake  waa  made  in  determining  the 
variouB  questions  Involved  in  the  appeal.  The  motion  to  set  aside  the 
decision  in  this  appeal  is,  therefore,  denied. 

Bridges,  Bacoo,  Aron  &  Vander  Veer,  attorneys  for  appellant 

Charlee  Mclntyre,  Assistant  Corporation  Counsel,  City  of  New 
York,  attorney  for  respondent 

IFiNLBY,  Commissioner. —  The  appellant,  Carolyn  W.  Griawold, 
was  employed  as  a  clerical  assistant  in  the  CortiB  High  School, 
borough  of  Richmond,  city  of  New  Toit,  and  served  in  such 
capacity  in  December,  1913,  when  diargee  were  preferred  against 
her  for  "  gross  misconduct,  conduct  unbecoming  a  teacher,  and 
insubordination."  The  board  of  education,  by  res(dution  adopted 
January  14,  1914,  dismissed  her  frwa  the  aervioe  of  the  board 
after  a  trial  of  the  charges  before  the  proper  committee.  An 
appeal  was  brought  to  the  Commissioner  of  Education  from  such 
dismissal.  It  was  determined  upon  such  appeal  that  the  dismissal 
was  not  justified,  and  the  respondent  board  of  education  was 
directed  to  reinstate  the  appellant  in  her  position  as  clerical 
assistant  in  the  Curtis  High  School.  Such  decision  waa  rendere<:l 
June  29,  1915,  and  waa  subsequently  filed  in  the  ofiice  of  thn 
secretary  of  the  board  of  education. 

The  respondent  board  of  education,  through  the  corporation 
counsel,  made  an  application  tor  a  re-opening  of  tJie  appeal  for 
the  purpose  of  re-argument.  Such  application  was  granted  and 
the  matter  waa  re-argued  before  Hie  Deputy  Commissioner  of 
Education  on  February  28^  1916. 

The  respondent  board  of  education  did  not  attempt  to  submit 
new  evidence  bearing  upon  the  charges  preferred  against  ibe 
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appellaiit.  The  reepondent  contends  that  tlM  decision  was 
erroneous  in  that  certain  material  facta  relied  upon  as  sustaining 
the  charges  of  "  groaa  misconduct,  conduct  unbecoming  a  teacher 
and  insubordination,"  were  disregarded  in  arriving  at  the  con-' 
elusion  that  the  appellant  had  been  unjustly  dismissed. 

One  of  the  acts  relied  upon  aa  constituting  the  alleged  mis- 
conduct was  that  the  appellant,  in  a  letter  replying  to  a  letter  of 
the  city  superintendent  of  schools,  "  knowingly,  deliberately  and 
with  intent  to  deceive  the  said  city  superintendent,  made  a  false 
statement  in  reference  to  the  cause  of  her  absence"  from  her 
position.  Other  letters  referred  to  in  the  answer  to  the  petition 
upon  the  appeal,  written  by  the  appellant  to  her  superior  cS&cen, 
have  been  characterized  by  the  counsel  for  the  respondent  as 
impudent,  impertinent  and  insolent,  and  it  is  insisted  that  the 
appellant  in  writing  them  was  guilty  of  insubordination. 

All  of  the  letters  were  noted  in  the  presentation  of  the  appeal, 
and  special  reference  thereto  was  made  by  the  attorneys  for  the 
parties  to  the  appeal  in  their  briefs  and  arguments.  The  case 
was  fons-fnlly  and  exhaustively  presented  in  behalf  of  the  board 
of  education,  by  its  attorney,  the  assistant  cori>orntion  counsel,  and 
a  careful  review  of  all  the  facts  and  arguments  submitted  npcm 
the  original  appeal  shows  that  the  grounds  now  asserted  for  a 
reversal  of  the  decision  were  given  due  consideration.  The  deci- 
sion discii-tsps  at  length  the  alle^  miswmduct  of  Mrs.  Gnswold 
in  failing  or  refusing  to  explain  satisfactorily  the  cause  of  her 
absence  from  her  duties.  The  following  extract  frtan  the  decision 
summarizes  the  conclusion  therein  reached:  "  ^Vhen  all  the  facts, 
however,  in  relation  to  her  case  are  taken  into  consideration  in 
connection  with  the  unlawful  policy  which  the  board  of  education 
was  pursuing  toward  married  teachers  who  gave  birth  to  children, 
appellant's  conduct  can  not  be  hold,  as  it  was  characterized  by 
the  report  to  the  board  of  educatiwi,  as  disrespectful,  discourteous 
or  insubordinate ;  nor  oan  it  be  reasonably  held  that  it  was  die 
intention  of  the  appellant  to  deliberately  deceive  the  city  superin- 
tendent and  board  of  education.  That  appellant  had  given  birth 
to  a  child  was  a  matter  of  public  record  and  such  fact  could  easily 
have  been  ascertained  by  the  board  of  education  by  proper  inquiry. 
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The  letter  written  to  appellant  by  Dr.  Bardwell,  before  the  specdfic 
inquiry  waa  made  hy  the  district  superintraident,  indicated  that 
the  achool  aathorities  were  fully  informed  of  the  facts  and  snrely 
desired  an  affinaative  reply  from  the  appellant  so  as  to  present 
such  statement  to  the  boanl  for  the  purpose  of  disciplining  the 
appellant  as  it  was  the  policy  of  the  board  to  discipline  teachers 
whose  absenae  was  cansed  by  maternity.  In  view,  therefore,  of 
the  action  v^ich  has  beem  taken  in  other  recent  similar  cases  in 
respect  to  the  dismissal  of  married  wt»nen  teachers,  absent  from 
duty  because  of  motherhood,  the  dismissal  of  the  appellant  based 
upon  a  finding  of '  gross  misconduct,  conduct  unbecoming  a  teacher 
and  insubordination  '  can  not  be  sustained." 

The  board  of  education  has  not  successfully  eetablished  its  con- 
tention that  the  condusion  thus  reached  was  not  in  accordance 
with  the  faots  and  did  not  fairly  dispose  of  the  issuee  of  the  case. 
A  careful  and  exhaustive  examination  of  the  papers  in  the  appeal 
and  reconsideration  of  the  arguments  presented  thereon  do  not 
disclose  any  material  error  in  the  determination  of  such  appeal. 
The  board  of  edaoation  has  failed  to  show  affirmatively  that  the 
decision  r^idered  did  not  conform  to  the  facts  submitted,  that 
material  facte  were  presented  upon  the  appeal  that  did  not  receive 
conBideration,  or  that  serious  error  or  mistake  was  made  in 
determining  the  various  qneeti(ms  invt^ved  in  such  appeal.  A 
decision  on  an  appeal  may  not  properly  be  set  aside  unless  it  be 
established  that  one  of  such  conditions  exists. 

The  order  in  the  original  decision  setting  aside  the  dismissal  of 
the  appellant  by  the  board  of  education,  directed  such  board  to 
reinstate  the  appellant  in  her  poeitiw  as  clerical  assistant  in  the 
Curtis  High  School  in  the  city  of  New  York.  No  refwenco  was 
made  to  the  payment  of  compensation  to  lie  appellant  during  the 
period  antedating  such  order.  The  order  should  be  construed  as 
permitting  the  board  to  use  its  discretion  in  determining  as  to 
the  paymfflit  oi  compensation  for  the  time  intervening  between 
the  date  of  the  resolution  dismissing  the  appellant  from  her  por- 
tion and  the  date  of  the  order  directing  her  reinstatement 

The  motion  to  set  aside  the  decision  in  this  appeal  is  denied. 
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In  the  Matter  of  the  Appeal  of  Mat  Bobbsts  from  the  Denial  of 
Her  Application  for  a  Permanent  License  to  Teach  in  the  High 
SchooU  of  the  City  of  New  York 

Case  No.  3S1 

(DMided  Ootober  7,  IBIS) 

Anthoritr  of  *  dty  snpeiintendeBt  of  H«w  York  dtj  ptibUc  KhMiU  to  pant 
penuAiwnt  ticsnaes  to  tMdwti. 

Haj  BoberU,  the  appelUnt,  wu  kppointad  uaitUnt  teacher  of  Qer> 
man  in  the  high  achooU  of  the  city  of  New  York.  In  IBIE,  becauee  of 
an  onfaTorable  r^oit  upon  her  work,  a  permanent  lioenae  was  not 
Uaned  to  her,  but  on  Oetober  1,  IBIE,  her  license  wu  renewed  for  one 
jets.  At  the  end  of  that  year  the  dty  mperintendent,  because  of  the 
reports  in  her  esse,  refused  her  a  permanent  license,  and  she  ceased  b> 
teach  in  the  schools  of  tlie  city.  Subsequently  she  made  fornwl  applica- 
tion for  reinstatement,  hut  this  wu  denied,  and  she  thereupon  brought 
this  proceeding.  BeM,  that  the  power  of  the  city  snperintendent  as  to 
issuing  permanent  licensee  was  exdoslve,  and  that  the  fact  of  the  appel- 
lant having  a  collie  graduate's  life  osrti&cnte  did  not  do  away  with 
the  right  of  examination  of  such  tsKcher  In  the  dty  of  New  York. 
Appeal  dismissed. 

Marion  Weston  Cottle,  attorney  for  appellant 

Lamar  Hardy,  Corporation  Counsel  (Charles  Mclntyre  of 
oonnael),  attorney  for  reepondent 

FiNLEY,  Commissioner. —  The  appellant,  May  Koberte,  was  an 
assistant  teacher  of  German  in  the  high  schools  of  the  city  of  New 
York.  She  obtained  a.  license  as  an  assistant  teacher  of  German 
in  1909,  and  in  October  of  that  year  was  appointed  to  a  poeition 
in  the  Far  Rockaway  High  School.  She  retained  such  position 
until  February  1,  1913,  when  she  was  transferred  to  a  poeition  as 
assistant  teacher  of  German  in  the  annex  of  the  Richmond  Hill 
High  School. 

Her  license  was  issued  under  the  r^rnl^tions  of  the  board  of 
education  for  a  period  of  one  year  from  the  eoramencement  of 
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service.  Such  license  was  I'enewed  for  a  period  of  (me  year  &om 
October  1,  1910,  and  again  renewed  for  one  year  cm  October  1, 
11)11.  Because  of  an  unfavorable  report  submitted  by  tbe  {^n- 
oipal  of  the  Far  Rockawa;  Hi^  School  in  June,  1912,  the  oitv 
superintendent  of  schools  did  not  issue  a  permanent  license  to  the 
appellant,  but  at  the  expiration  of  her  third  year  of  service,  cm 
October  1,  1912,  he  renewed  her  license  for  a  further  period  of 
one  year. 

Unfavorable  reports  of  her  work  as  an  assistant  teadier  in  the 
Richmond  Hill  High  School  covering  the  school  period  from  Feb- 
ruary 1  to  June  1,  1913,  were  also  submitted  to  the  city  superin- 
tendent of  schools  by  the  principal  of  such  high  sidiool  and  the  dis- 
trict superintendent  After  consideration  of  such  reports  and  of 
tbe  work  of  the  appellant  as  a  teacher,  the  city  superintendent  on 
September  30, 1913,  refused  to  make  her  license  permanent  This 
refusal  terminated  the  appdlant's  connection  with  the  teaching 
service  of  the  city.  In  November,  1915,  the  appellant  filed  a 
petition  with  the  city  soperintendent  of  Bchook  requesting  that  a 
permanent  license  as  an  assistant  teacher  in  the  high  schools  be 
granted  to  her.  On  December  10,  1915,  the  city  superintendent 
notified  her  in  writing  that  he  had  given  full  consideration  to  the 
matter  and  that  he  saw  no  good  reason  why  he  should  reconsider 
his  action  in  terminating  her  license  in  accordance  with  the  power 
given  to  the  city  superintendent  by  section  1089  of  the  charter. 
On  December.  17,  1915,  the  appellant  submitted  the  matter  to  the 
board  of  education  of  the  city  and  asked  for  an  order  directing  the 
city  superintendent  to  issue  a  permanent  license  to  her.  The 
request  was  considered  by  the  committee  on  by-laws  and  legislation 
of  the  board,  and  aa  a  result  the  ap])ellant'8  attorney  was  informed 
that  the  board  of  education  had  no  jurisdiction  of  the  matter  since 
it  was  one  "  as  to  which,  under  the  provisions  of  the  Greater  New 
Y^ork  Charter,  discretion  is  vested  solely  in  the  city  superintendent 
of  schools." 

The  appellant  contends  that  the  unfaTorahle  reports  as  to  her 
teaching  were  not  sustained  by  the  facts,  and  rireaent?  voluminous 
evidence  as  to  her  ability  as  a  teacher,  prior  to  her  appointment 
as  a  teacher  in  the  high  schools  of  the  city  of  New  York,  and  ai 
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to  her  8ucc«8S  in  her  classes  and  wiQi  the  students  under  h^ 
instruction.  The  inference  to  be  drawn  from  the  allegations  of 
the  appellant  and  the  arguments  presented  in  her  behalf  is  that 
the  two  principals  of  high  echools  and  the  district  superintendent, 
who  reported  unfavorably  of  her  work  as  a  teacher  in  the  schools 
under  their  control  and  supervision,  were  unwarrantably  preju- 
diced against  the  appellant  and  were  actuated  by  bad  motives  in 
presenting  their  reports.  There  is  little,  if  any,  evidence  of  bad 
faith  on  the  part  of  such  officers,  and  without  affirmative  proof  to 
the  contrary  it  will  be  assumed  that  their  reports  state  the  facta 
therein  contained  aa  they  actually  found  them. 

It  is  provided  in  section  1089  of  the  Greater  New  York  Charter 
that  "  Lic^ises  to  teach  shall  be  issued  by  the  city  superintendent 
of  schools  for  a  period  of  one  year,  which  may  be  renewed  without 
examination  in  case  the  work  of  the  holder  is  satisfactory  to  the 
city  superintendent  for  two  sneceasive  years.  At  the  close  of  the 
third  year  of  continuous,  successful  service,  the  city  superintendent 
may  make  the  license  permanent." 

The  language  of  the  statute  expresaes  clearly  the  l^slative 
intent  to  confer  upon  the  city  superintendent  sole  discretionary 
power  to  make  permanent  temporary  licenses  granted  to  teachers 
as  provided  by  law.  It  ia  for  him  to  determine  whether  the  work 
of  a  teacher  has  been  such  as  to  warrant  a  permanent  licfflise.  If 
the  service  has  been  continuous  and  successful  for  a  period  of 
three  years,  he  may  or  may  not,  as  he  deems  advisable,  make  the 
lionise  of  the  teacher  permanent.  The  presumption  is  tiiat  if  the 
teacher  has  betm  succesaful  in  her  work  for  the  required  length  of 
time  she  will  be  granted  a  permanent  license.  But  her  right  to 
such  license  even  if  successfnl,  is  not  absolute;  circumstances 
apart  from  her  work  at  a  teacher  may  exist  which  will  justify  the 
withholding  of  such  license.  The  grant  of  the  license  after  suc- 
cessful service  is  discretionary  and  not  mandatory.  The  exercise 
of  the  power  may  not  be  coinjiellH  by  the  board  of  education,  as 
ruled  properly  by  it,  upon  the  appellant's  application ;  nor  should 
the  Commissioner  of  Education  intervene  unless  it  be  shown  by 
convincing  proof  that  the  city  superintendent  has  been  deceived 
grossly  as  to  the  facts  or  has  refused,  maliciously  or  capriciously, 
to  exercise  the  authority  conferred  \ipon  Inm. 
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The  evidence  submitted  by  the  appellaiit  indicates  that  she  has 
been  successfol  as  a  teadier,  both  prior  to  her  ^nplojment  as  a 
teacher  in  the  high  schools  of  the  city  of  New  York  and  during  a 
portion  of  her  service  in  such  high  sohools.  Sui^  evidence  con- 
sists lai^ely  of  letters  frcnu  former  associates  and  students,  bear- 
ing upon  her  general  qualifications  as  a  teacher.  The  cit?  super- 
intendent, in  determining  as  to  whether  a  permanmt  license  should 
be  issued,  dq>euded  for  his  information  upon  supervising  officers 
who  came  personally  in  contact  with  the  appellant's  work.  He 
considered  the  reports  and  recommendations  ai  sudi  offioen  as 
sufficient  to  warrant  Uie  withholding  of  the  appellant's  permanent 
license.  In  refusing  to  grant  the  license  he  stated  that  he  had 
considered  her  work,  and  it  must  be  assumed,  in  the  absence  of 
positive  proof  to  the  contrary,  that  he  had  exerecised  a  fair  and 
reasonable  discretion  in  taking  the  action  that  he  did.  There  is 
certainly  no  proof  of  malice  on  his  part,  and  in  view  of  the  com- 
prehensive power  as  to  permanent  licenses  conferred  upon  him  by 
statute  it  must  be  decided  that  his  act  was  valid. 

The  appellant  holds  a  collie  graduate  life  certificate  which 
authorizes  her  to  teach  in  any  public  school  of  this  State.  The 
holder  of  such  a  certificate  may,  under  section  1089  of  the  Greater 
New  York  Charter,  be  exempted  in  whole  or  in  part  from  exam- 
inations of  teachers  required  of  candidates  who  desire  to  be  placed 
upon  eligible  lists  in  such  city.  The  holder  of  such  a  certificate  is 
not  entitled  as  of  right  to  be  placed  upon  an  digible  list  without 
examination.  It  does  not  appear  that  the  appellant  was  esempted 
from  examination,  and  not  having  been  exempted  therefewn  by 
the  city  superintendent,  she  is  not  entitled  to  be  placed  upon  an 
eligible  list.  The  holding  of  such  certificate  does  not,  under  the 
circumstances  of  her  case,  aid  her  in  seeing  a  permanent  license. 


Hie  appeal  is  diunissed. 
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In  the  Matter  of  the  Appeal  of  J.  F.  Bbrbt  fn»n  the  Befiual  of 
the  Board  of  Education  of  the  City  of  New  York  to  Direct  the 
Board  of  Examioers  to  lesoe  to  Him  a  License  of  First  Aasist- 
ant  Teacher  of  Mathematios 

Case  No.  333 

(Decided  October  7,  1918) 

la  tha  eftr  of  Hew  York  tke  boud  of  «zuniMTa  hu  the  nfpoiulbiUtr  of 
detetmiiuus  whether  or  not  eaudldatea  for  teachins  Uuiuea  ihonld  be 
lecolTed  by  them. 

J.  F.  Berrj,  the  appellant,  since  1B99,  has  been  an  auiatant  teacher 
in  the  high  echooli  of  New  York  eit;.  In  I90T  he  applied  for  the  poaition 
of  firat  aseistant  teacher  of  mathematici  in  high  BChoola  and  passed  tha 
necessar;  examination.  The  board  of  eiamlnerB,  liowever,  In  1909,  with- 
held bis  license  because  of  his  failure  to  meet  the  required  practical  and 
oral  testa.  The  examiners  based  their  action  upon  the  appellant'* 
" lUisatie (actor;  personality"  and  his  lack  of  critical  ability.  This 
appeal  is  from  the  action  of  the  board  in  refusing  to  issue  a  licenae  to 
him.  Held,  that  the  power  at  the  board  was  not  restricted  in  deter- 
mining the  general  qualiQcations  and  fitness  of  candidate*  for  teachers' 
llensea.    Appeal  dismissed. 

Louis  H.  Hahlo,  Acting  Corporation  Counsel,  attorney  for 
respondent 

FiHLKT,  Commissioner. —  The  appellant,  J.  E.  Berry,  is  and 
has  been  since  1S99,  an  aaeistant  teacher  in  the  high  schools  of  the 
city  of  New  York,  On  November  7  and  8,  1907,  he  took  the  writ- 
ten examination  for  a  license  as  a  first  anaistant  teacher  of  mathe- 
matics in  hi^  schools.  He  passed  the  written  examination  and 
afterwards  submitted  to  the  practical  and  other  tests  required  of 
candidates  for  such  license.  The  board  of  examiners  caused  his 
woi^  to  be  inspected  and  reports  were  obtained  from  a  number  of 
persons  occupying  supervisory  positions  and  associated  with  the 
app^ant  in  his  work  as  a  high  school  teacher.  On  January  5, 
1909,  the  appellant  was  notified  by  the  board  of  examiners  that 
the  license  which  be  sought  was  withheld  because  of  his  failure  to 
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meet  the  required  practical  and  oral  tests.  The  repwt  of  the 
ezaminers  ahowed  that  the  refusal  to  grant  the  lioenae  vas  based 
OD  his  "oiuatisfactoi^  personalis  "  and  his  la<i  of  critical  atdlity. 

The  statement  presented  by  the  appellant  shows  Uiat  he  fre- 
quently sought  a  reconsideration  of  the  unfavorable  i^ioTt  of  the 
examiners  during  the  years  of  1909-Ifll5.  The  board  of  exam- 
iners gave  him  a  hearing  oa  November  12,  1909,  and  failed  to 
change  its  determination.  Id  October,  1914,  he  sought  a  forthw 
review  by  the  board  of  examiners  and  the  board  finally  declined 
to  issue  the  license. 

He  sought  to  obtain  favorable  action  by  the  city  superintendent 
of  adtooU  and  subsequently  submitted  the  matter  to  the  board  of 
edooation.  He  had  frequent  conferences  with  the  president  of 
the  board  and  with  several  of  the  members  therectf.  His  complaint 
was  referred,  in  Harch,  1915,  to  the  high  school  committee  for 
action.  On  May  20,  1915,  he  was  notified  that  his  application 
for  a  reriew  bad  been  considered  by  the  committee  on  methods  of 
the  board  of  examiners  and  it  was  reported  that  such  committee 
had  no  jurisdiction. 

The  appellant  appeals  from  the  action  of  the  board  of  education 
in  refusing  to  direct  the  issuance  of  t^e  license  to  him.  The 
respcHident  ccmtends  that  the  board  of  examiners  has  entire  con- 
trol of  the  examination  of  applicants  for  liceosea,  and  that  an 
appeal  does  not,  ther^ore,  lie  from  the  action  of  the  board  in 
refusing  to  direct  the  board  of  examiners  to  revise  its  ratings  so 
that  the  license  sought  for  by  the  appellant  may  be  issued  to  him. 
The  proper  diapositifm  of  the  case  does  not  necessitate  a  deter- 
mination of  this  question.  Tt  will  be  assumed,  for  the  purpose  of 
determining  the  appeal,  that  the  appellant  has  properly  submitted 
the  question  of  the  le^lity  of  the  withholding  of  the  license  which 
he  seeks. 

It  is  provided  in  section  1089  of  the  Greater  New  York  Charter 
that  "A  Board  of  Examiners  is  hereby  constituted,  whoae  duty  it 
shall  be  to  examine  all  applicants  who  are  required  to  be  licensed 
in  and  for  the  dty  of  New  York,  and  to  issue  to  those  who  pass 
the  required  tests  of  character,  scholarship  and  general  fitness, 
snch  licrasee  as  they  are  found  entitled  to  receiva" 
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It  is  further  provided  in  BOfAi  section  that  "The  Board  of  Exam- 
iners  shall  hold  sach  examinations  as  the  city  auperinteudent  may 
prescribe  and  shall  prepare  all  necessary  eligible  lists,  which  shall 
be  kept  in  the  office  of  the  city  superint^dent  of  schools  and  be 
open  to  inspection  by  members  of  tha  board  of  education,  associate 
city  superintendents  and  district  Bupcrintendents,  and  local  school 
boards." 

The  by-laws  of  the  board  of  education  direct  that  such  examina- 
tions shall  be  conducted  in  accordance  with  the  requirements  fixed 
by  the  board  of  education  and  at  such  times  as  the  city  superin- 
tendent may  direct,  and  that  the  city  auperiutendent  shall  pre- 
scribe the  subjects  in  which  the  candidates  are  to  be  examined  and 
determine  the  percentage  which  shall  be  required  in  order  to  con- 
stitute a  successful  examination.  See  By-laws  of  Board  of  Educa- 
tion, §  68. 

There  is  nothing  in  the  charter  or  in  the  by-laws  of  the  board 
which  in  any  way  restricts  the  power  of  the  board  of  examiners 
in  determining  the  general  qualifications  and  fitness  of  candidates 
for  teachers'  licenses.  It  was  the  evident  purpose  of  the  statute 
to  confer  upon  the  board  of  examiners  the  responsibility  of  deter- 
mining whether  or  not  candidates  for  licenses  were  entitled  to 
receive  them.  The  rating  of  candidates  upon  written  examina- 
tions and  other  tests  is  within  the  discretionary  control  of  such 
examiners.  As  was  stated  by  me  in  Matter  of  the  Appeal  of  Anna 
E.  Hulbert,  decided  March  24,  1916:  "  The  duties  of  the  board 
of  examiners  primarily  relate  to  the  determination  of  the  char- 
acter, scholarship  and  general  fitness  of  applicants  for  liceusea  to 
teach  ID  the  city  of  New  York,  The  proper  jierformanee  of  such 
duties  necessarily  dei)ends  upon  personal  knowledge  of  character, 
scholarship  and  general  fitness  of  applicants,  acquired  by  exam- 
iners after  reasonable  tests  and  examinations.  The  determination 
of  the  qualifications  of  a  candidate  for  a  license  necessarily 
involves  the  exercise  of  discretion  by  the  examiner." 

The  presumption  will  he  in  every  case  that  the  examiners  have 
properly  performed  the  important  duty  imposed  upon  them.  It 
wttnld  be  unreasonable  to  expect  that  the  Commissioner  of  Educa- 
tion could  substitute  his  judgment  as  to  the  general  fitness  of  indi- 
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vidual  oaDdidates  for  that  of  the  examiners.  There  would  be  no 
justification  for  intervention  n^pcm  appeal,  except  in  a  case  where 
it  waa  clearly  shown  by  a  great  preponderance  of  evidence  that  a 
candidate  had  been  subjected  to  gross  mistreatment.  There  must 
be  convincing  proof  of  malice,  bad  faith  or  gross  error,  to  justify 
the  setting  aside  upon  appeal  of  a  duly  considered  determination 
by  the  board  of  examiners  as  to  the  qualifications,  character  and 
fitness  of  a  candidate  for  a  license. 

It  is  not  necessary  to  discuss  the  evidence  submitted  by  the 
appellant  on  this  appeal.  It  is  sufficient  to  aay  that  the  testimony 
adduced  is  not  of  such  a  weight  as  to  warrant  setting  aside  the 
determination  of  the  examiners  as  to  the  issuance  of  the  license 
which  the  appellant  seeks.  The  alleged  miaconduct  and  injustice 
toward  the  appellant  on  the  part  of  the  examiners  are  not  estab- 
lished by  specific  instances,  and  the  appellant  baa  failed  to  show 
definitely  that  there  is  any  warrant  for  intervention  by  the  Com- 
missioner of  Education. 


Hia  appeal  must  therefore  be  dismissed. 


In  the  Matter  of  the  Appeal  of  Fbank  Miller  Relative  to  the 
Election  of  Trustee  in  District  No,  7,  Town  of  Lewis,  Lewis 
County 

Case  No.  336 

(Decided  October  7,  1914) 

In  detcnninlnjt  the  qneitian  u  to  the  qiulificitlou  of  a  penon  to  hold  a 
■ehool  district  office,  the  fact  that  he  ia  not  a  qnalifled  elector  of  the 
district  must  be  shown  affiinuttlTel^. 

Prank  Miller,  the  appellant,  is  a  resident  and  qualified  elector  of 
district  No.  T,  town  of  Lewis,  Lewis  county,  and  as  such  appCAla  from 
the  proceedings  of  an  annual  meeting  of  that  district  held  Uaj  8,  IBIB, 
in  electing  Adolf  Zierjin  as  trustee,  and  asks  for  his  remoraL  The 
appellant  alleges  merely  that  the  TEspondent  Is  not  a  citizen  of  the 
United  States,  but  there  is  no  affirmative  proof  shown  of  this  fact.  It 
is  not  sufficient  to  assert  merely  tliat  a  person  ia  not  qualified  as  an 
elector;  such  fact  must  be  affirmatively  proved.  As  the  respondoit  has 
served  creditably  as  trustee  for  the  past  scliool  year,  there  is  a  pre- 
sumption In  favor  of  his  right  to  hold  the  office.    Appeal  dismissed. 
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FiNiBT,  Commisflioner, —  The  appellant,  Frank  Miller,  ia  a 
reflidait  and  qualified  elector  of  district  No.  7,  toATO  of  Lewis, 
I«wiB  ooonty.  He  appeals  from  the  acta  and  pi-oceedings  of  the 
annoaJ  meeting  of  such  district,  held  May  2,  1916,  in  electing 
Adolf  Zierjin  as  trustee  of  such  district  and  asks  that  he  be 
removed  from  office.  He  alleges  in  his  petition  that  "  the  aaid 
Adolf  Zierjin  is,  and  was  at  the  time  of  his  aaid  election  as  tmsteo 
ineligible,  not  possessing  the  qualificatitms  required  by  statute  to 
constitute  a  person  a  voter  at  school  meetings,  in  that  he  is  not  a 
citizen  of  the  United  States." 

The  law  proTides  diat  every  school  district  officer  must  be  a 
qualified  votea-  of  the  district.  See  Education  Law,  §  221^  A 
person  is  entitled  to  vote  at  a  school  meeting  for  the  election  of 
school  district  cheers  and  upon  all  other  matters  which  may  be 
brou^t  before  the  meeting,  if  he  possesses  the  qualifications  pre- 
scribed in  section  203  of  the  Education  Law,  ■  A  person  is  not  a 
qualified  elector  who  is  not  a  citizen  of  the  United  States.  Wliere 
a  question  is  raised  as  to  the  qualifications  of  a  person  to  hold  a 
school  district  office,  it  must  appear  affirmatively  that  such  person 
is  not  a  qualified  elector  of  the  district.  It  is  not  sufficient  to 
assert  merely  that  the  person  is  not  a  qualified  elector  of  the  dis- 
trict or  that  he  does  not  pc^sesa  one  of  the  essential  qualifications 
to  constitute  him  a  qualified  elector. 

The  appellant  alleges  merely  that  the  respondent  is  not  a  citizen 
of  Hm  United  States.  This  is  a  mere  conclusion  of  law  and  is 
insufficient  in  the  absence  of  a  positive  statement  of  facts  showing 
tiiat  the  respondent  is  not  a  naturalized  citizen.  It  appears  from 
the  records  of  this  office  that  the  respondent  has  served  creditably 
as  trustee  for  the  past  school  year.  There  is  a  presumption  in 
favor  of  his  right  to  hold  the  office.  The  appellant  has  failed  to 
produce  proof  of  the  all^ation  that  the  respondent  is  not  a  citizen, 
and  for  this  reason  his  petition  must  be  dismissed. 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Nettie  C.  Millbb  Relative  to 
the  Payment  of  Certain  Expenses  Incurred  by  Her  in  Defend- 
ing Proceedings  Brought  against  Her  as  Trustee  of  School  Dis- 
trict Ho  XO,  Town  of  Columbus,  Chenango  County 

Case  No.  320 

(Decided  October  17,  I91C) 

A  aehool  trottM  wko  b«s  been  compelled  to  defend  dunee  pieferred  agftlsit 
liim  to  wcnie  hla  nmoral  from  office  ia  Indlvidtuilly  Intereited  «iid  mut 
peiBonally  meet  his  telmbOTsemeDts. 

A  proceeding  was  inatituted  against  the  appellant.  Nettle  C.  Miller,  aa 
trustee  of  BchooJ  district  No,  10,  town  of  Columbus,  Chenango  eounLy,  t« 
■ecure  her  removal  from  olTice.  Tlie  proceeding  was  diamisiied  and  appel- 
lant paid  her  attomeji  personallj.  Slie  then  called  a  epecial  meeting 
of  the  electors  of  the  district  to  vote  upon  tlie  question,  among  others, 
of  reimbursing  her  for  the  expenses  to  which  she  had  been  subjected. 
The  meeting  adjourned  without  taking  action  upon  the  claim  and  thin 
appeal  is  from  such  failure  to  act.  Held,  that  in  defending  herself  as 
trustee  from  being  removed  from  such  office  the  appellant  was  not  within 
subdivision  IG  of  section  206  of  the  Education  Law  which  providee  for 
the  voting  of  a  tax  to  pay  the  reasonable  expenses  incurred  by  district 
otBcers  in  defending  suits  or  appeals  brought  against  them  for  their 
official  acts;  in  protecting  himself  against  proceedings  baaed  upon  his 
alleged  misconduct  in  office  the  trustee  acts  in  his  individual  eapadtj 
and  cannot  be  reimbursed  for  expenditures.     Appeal  dismiaaed. 

Brown  &  Brown,  attorneys  for  appellant 

Fuller  &  Tniesdale,  attorneys  for  respondents. 

FiNLEY,  Commissioner. —  It  appears  from  the  petition  in  this 
appeal,  the  allegations  therein  being  admitted,  that  a  proceeding 
was  instituted  before  the  Oommiflsioner  of  Education  against  the 
appellant,  Nettie  C.  Miller,  as  trustee  of  school  district  No.  10, 
town  of  Columhns,  Chenango  county,  to  secure  her  removal  from 
office,  under  section  96  of  the  Education  Law.  The  petition  in 
such  proceeding  was  dismissed  and  a  decision  filed  therein  June 
19,  1915.  Such  proceeding  was  based  upon  certain  alleged  wrong- 
ful acts  of  the  appellant  as  such  trustee,  all  of  which  pertained  to 
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the  performance  i>f  her  official  duties.  The  appellant  paid  the 
attorneys  who  defended  her  in  such  proceeding  the  sum  of  for^ 
dollars.  She  called  a  special  meeting  of  the  qualified  electors  of 
the  district  to  be  held  July  7,  1015,  to  vote  upon  the  question, 
among  others,  of  reimbuiaing  her  for  the  expenses  incurred  in 
defending  the  proceedings  for  her  removal  from  oflGce.  The 
meeting  adjourned  without  taking  action  upon  the  claim  and  this 
appeal  was  aubsequently  brought  from  mich  failure  to  act. 

The  appellant  contends  that  the  proceeding  for  her  removal  was 
brought  against  her  because  of  acts  performed  by  her  in  the  traua- 
action  of  the  business  of  the  district  and  for  this  reason  the  quali- 
fied electors  of  the  district,  at  a  district  meeting,  duly  called  for 
the  purpose,  were  authorized  to  vote  a  tax  to  pay  the  reasonable 
expenses  incurred  by  her  in  defending  the  proceedings.  She  relies 
upon  subdivision  15  of  soction  206  of  the  Education  Law  which 
provides  that  a  district  meeting  shall  have  power  "  to  vote  a  tax 
*  *  *  to  pay  the  reasonable  expenses  incurred  by  district  offi- 
cers in  defending  suits  or  appeals  brought  against  them  for  their 
official  acts."  It  has  been  held  by  the  Court  of  Appeals  that 
"  appeals  "  here  referred  to  mean  appeals  to  the  Commissioner  of 
Education  to  review  the  official  acts  and  proceedings  of  officers, 
boards  and  district  meetings  relative  to  school  aflfairs,  brought  as 
provided  by  section  880  of  the  Education  Law.  A  proceeding  for 
the  removal  of  a  district  officer  is  not  an  "  appeal "  within  the 
meaning  of  the  provisions  regulating  appeals  to  the  Commissioner 
of  Education.  See  People  ex  rel.  Light  v.  Skinner,  159  N.  Y. 
.    182. 

The  reasonable  expenses  incurred  by  a  trustee  in  defending  a 
suit  or  proceeding  in  the  courts  against  him  in  his  official  capacity 
or  against  the  district,  or  in  defending  an  appeal  to  the  Commis- 
sioner of  Education  from  his  official  acts  may  properly  be  paid  to 
him  under  subdivision  15  of  section  206  of  the  Education  Law, 
above  quoted,  and  upon  a  submission  of  the  necessary  facts,  an 
order  may  issue  on  an  appeal  directing  that  such  payment  be 
made  But  such  provision  may  not  be  extended  to  proccpdings 
againat  the  trustee  based  upon  his  alleged  misconduct     Where  a 
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trustee  fa&B  been  compelled  to  defend  cbai^efl  perferred  againat 
him  to  secure  his  removal  from  oflice,  he  is  individually  interested 
in  the  proceedings  and  disbursements  therein  are  on  his  personal 
aecoimt.  In  defending  such  charges  he  is  protecting  his  personal 
interest  in  the  office  and  the  district  as  such  is  not  concerned 
therein.  The  provision  above  referred  to  is  not  sufficient  to  con- 
fer authority  upon  a  district  meeting  to  appropriate  district  funds 
to  reimburse  a  trustee  for  expenses  incurred  in  such  defense. 
There  may  be  no  lawful  expenditure  of  district  money  for  other 
than  a  purpose.  The  power  and  duty  to  pay  the  expenses  incurred 
by  trustees  in  prosecuting  or  defending  actions,  proceedings  and 
appeals  must  be  conferred  or  imposed  by  statute,  otherwise  dis- 
trict money  may  not  be  used  for  such  purposes.  In  the  absence 
of  authority  in  a  district  meeting  to  pay  the  expenses  incurred  by 
the  appellant  in  defending  the  proceedings  against  her  to  deprive 
her  of  her  office,  the  conclusion  must  be  that  she  has  no  remetly 
by  way  of  any  appeal  from  the  refusal  or  failure  of  the  district 
meeting  to  direct  the  levy  of  a  tax  for  the  payment  of  such 
expenses. 


The  appeal  is  dianisaed. 


In  the  Matter  of  the  Appeal  of  Harby  McCartney  and  Others 
from  an  Order  Dissolving  School  District  No.  2,  Town  of  North 
Dans vi He,  Livingston  County,  and  Annexing  the  Territory 
Thereof  to  Union  Free  School  District  No.  1  of  Such  Town 

Case  No.  338 

(Decided  October  17,  1914) 

A  dlatriet  raporiiitMiileiit  ia  anthoriied  to  dlaaolv«  a  district  and  to  unite  it$ 
territory  to  an  adjainins  diatrict  vitliaut  tlie  cooaent  ol  tbe  tnutee  of 
tlie  dissolved  district 

Harrison  F.  ColliBtcr,  district  Buperint«ndent  of  bcIiooIb  of  tlie  third 
siipervisory  district  of  Steuben  count;,  on  April  10,  IIIIS,  executed  an 
onlpr  dissolving  scliool  district  No.  2,  town  of  North  Dansville,  that 
cciiLiilj'.  and  annexing  its  territory  to  union  tree  sdiool  district  No.  1  ol 
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tlwt  town.  This  ftppotl  la  frtnn  auch  aotion.  AppelUnta  alleged  that 
no  beuiug  waa  had  and  that  the  conaent  of  the  truBt«e  of  the  diatrict 
diaaolTed  was  not  secured.  The  diaaolutlon  complained  of  waa  eflect«d 
under  aeetiou  120  of  the  Education  Law,  which  anthorliea  a  diatrict 
avqierintmtdeiit  to  execute  audi  an  order  aa  ia  here  diacuased  without  the 
Gonaent  ol  the  truat«e  of  the  diatrict  diaaolred.  The  order  of  diaaolution 
and  annexation  ia  effectual  under  the  itatute  at  the  time  ipeeifled  therein 
without  furtiier  hearing  or  procedure.    Appeal  diamiased. 

Cbailee  D,  Newton,  attorney  for  appellants. 
Eairison  F.  CoUister,  in  person,  for  reepondeot 

FiNLBV,  CommisBioner. —  On  April  X6,  1916,  an  ordar  waa 
executed  by  Harriaon  F.  Colliater,  diatrict  auperintendent  of 
Bchools  of  the  third  aupervisorj  district  of  Steuben  county,  dia- 
aolving  achool  district  No.  2,  town  of  North  Daoaville,  of  aucb 
county,  and  annexing  the  territory  thereof  to  union  free  school 
diatrict  No.  1,  of  such  town.  The  appellanta  are  residents  and 
taxpayers  in  the  dissolved  district,  and  complain  of  the  difficulties, 
hardships  and  inconveniences  occaaioned  bj  such  order  of 
consolidation. 

Objection  ia  made  to  the  sufficiency  and  validity  of  the  order 
in  that  the  trustee  of  the  dissolved  district  did  not  give  his  consent 
to  the  order,  and  that  a  hearing  was  not  had  before  the  district 
superintendent  and  the  supervisor  and  town  clerk  of  the  town, 
as  required  by  section  125  of  the  Education  Law  in  a  case  where 
the  conaent  of  the  trustees  of  diatricts  to  an  alteration  of  the 
boundaries  thereof  is  not  obtained.  The  order  appealed  from 
recites  that  it  was  executed  by  the  respondent  district  superin- 
tendent pursuant  to  the  power  conferred  upon  him  by  section  129 
of  the  Education  Law.  Thia  section  authorizes  a  district  super- 
intendent to  dissolve  a  district  and  to  unite  the  territory  thereof 
to  an  adjoining  district  without  the  consent  of  the  trustee  of  the 
dissolved  diatrict,  and  the  order  of  dissolution  and  annexation  is 
effectual  at  the  time  apecified  therein,  without  further  hearing  or 
procedure. 

The  real  question  in  controversy  pertains  to  the  educational 
advantages  and  interests  obtained  or  promoted  by  the  consulida- 
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tion.  H,  as  stated  in  the  order,  the  educational  interests  of  the 
community  require  the  conaolidation  of  the  districts,  the  order 
must  be  sustained. 

The  dissolved  district  is  situated  northerly  from  the  village  of 
Danaville,  which,  for  the  moat  part,  is  located  in  union  free 
school  district  No.  1.  The  schoolhouse  in  the  dissolved  districl 
is  about  one  and  one-half  miles  from  the  high  school  in  the  vil- 
lage of  Danaville.  The  highway  connecting  the  two  ia  either 
macadam  or  brick,  and  is  nearly  all  within  the  village.  The 
Bchoolhouse  site  is  email,  the  building  itself  is  old,  poorly  lighted 
and  not  equipped  with  modem  appliances.  There  are  about 
thirty  children  in  the  district,  many  of  whom  attend  the  village 
school,  and  for  many  years  those  who  have  completed  the  ele- 
mentary grades  have  been  compelled  to  pay  tuition  for  their 
insti-uction  in  the  high  school  at  Danaville.  The  assessed  valua- 
tion of  the  district  is  about  $130,000,  while  that  of  the  union 
free  achool  district  is  nearly  $2,000,000.  The  tax  rate  of  the  dis- 
solved district  for  the  year  1914r-15  was  $2.38  on  $1,000,  and  that 
of  the  village  district  about  $10.50  per  $1,000. 

There  is  no  doubt  as  to  the  superior  educational  advantages 
derived  from  the  achool  at  Dansvilla  Such  school  is  graded  care- 
fully; each  teacher  is  specially  trained  and  experienced;  all  of 
them  are  either  college  or  normal  school  graduates  or  possessed  of 
qualifications  permitting  them  to  teach  in  secondary  or  graded 
schools ;  the  courses  of  instruction  include  vocational,  agricultural 
and  home  making  topics,  and  all  other  subjects  of  a  good  second- 
ary school ;  ample  provision  is  made  for  the  physical  training  of 
the- pupils,  and  the  building  and  its  equipment  and  appliances  are 
ample  in  every  respect  to  afford  more  than  ordinary  school  facili- 
ties. The  school  formerly  maintained  in  the  dissolved  district, 
according  to  the  reports  on  file  in  this  department  and  in  the 
opinion  of  the  district  superintendent,  who  from  experience  and 
observation  is  qualified  to  bear  witness  ae  to  such  matter,  was 
taught  by  inexperienced  tearhers,  was  poorly  equipped,  and  not 
maintained  sa  it  should  have  been,  considering  the  financial  re- 
sources of  the  district 
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The  eflFect  of  the  order  appealed  from  is  to  afford  to  all  children 
of  the  dissolved  district  the  free  use  of  the  superior  educational 
facilities  of  the  DanaviUe  district  The  additional  coat  to  the  tax- 
payers is  not  excessive,  and  the  value  of  the  increased  school 
opportunities  afforded  by  the  strong,  well  organized  and  modemly 
equipped  school  at  Dansville  more  than  makes  up  for  this  differ- 
ence in  cost  All  of  the  children  who  attend  the  DanaviUe  school 
are  being  conveyed  by  covered  automobile  busses,  which  are  oper- 
ated for  nearly  the  entire  year,  with  no  appreciable  discomfort  to 
the  children.  The  children's  attendance  at  the  school  in  the  con- 
solidated district  is  and  wilt  be  more  r^ular  and  no  more  incon- 
venient, with  such  means  of  transportation,  than  was  their  attend- 
ance at  the  school  in  the  dissolved  district.  In  view  of  aU  these 
circumstances  it  is  necessary  to  sustain  the  finding  of  the  district 
superintendent  that  the  educational  interests  of  the  community 
demanded  the  consolidation. 

The  contention  of  the  appellants  that  since  the  order  of  disso- 
lution and  annexation  imposes  upon  the  taxable  property  of  the 
dissolved  district  the  tax  burden  of  an  outstanding  bonded  in- 
debtedness, in  the  creation  of  which  they  had  no  voice,  such  order 
is  an  unconstitutionnl  exercise  of  power  in  that  it  deprives  them 
of  their  rights  without  due  ])r(}cfaa,  may  not  be  sustained.  Orders 
of  consolidation  having  a  like  effect  have  been  sustained,  and  the 
validity  of  the  statute  under  which  they  have  been  ismed  has 
never  been  attacked  in  the  courts. 

The  appeal  must  be  dismissed  for  the  reasons  herein  stated. 
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In  the  Matter  of  the  Appeal  of  Flobbkob  Bbabant  Relative  to 
Her  Employment  as  Teadier  in  School  Disttiot  No.  16,  Town 
of  Clayton,  Jefferson  County 

Oue  No.  339 

(Decided  October  17,  IQIS) 

A  Tvibil  «ciMm«nt  to  emptor  a  teachei  is  enfoiceaUe  oa  appeal  bat  tbo 
tmiden  of  proof  ai  to  the  making  of  auch  agioement  Teats  upon  tlie  teacliei 
■nesiiiKlt 

Florence  Brnbaot,  the  appellant,  la  a  licensed  teaelier  and  waa 
employed  to  teach  the  achool  in  district  No.  IS,  town  of  Clayton,  Jeffer- 
son county,  for  the  years  of  1S16-16.  Jolin  Ball,  one  of  the  renpondenta 
herein,  was  duly  elected  tmatee  of  this  district  May  2,  1916.  The 
morning  after  the  school  meeting  the  appellant  called  upon  Hr.  Ball  and 
sought  to  secure  the  contract  for  teaching  tJie  school  during  the  oisuing 
year.  Her  allegation  is  that  Ball  then  agreed  verbally  to  employ  her 
as  teacher.  After  appellant  liad  called  upon  him  Ball  vas  noUfied  of 
his  election  but  refused  to  accept  the  office;  subsequently  Adelbert  Wright 
was  elected  aa  trustee.  This  appeal  is  brought  from  the  refusal  of 
Wright  to  recognize  appellant's  alleged  engagement  by  Ball  as  teacher. 
Held  that  the  determination  of  the  appeal  depends  upon  the  right  of 
Bail  to  contract  nith  the  teacher  at  the  time  alleged  and  that  Ball  was 
authorized  to  make  the  contract  on  the  day  following  the  annua)  meeting 
but  that  appellant  has  tailed  to  show  that  any  such  contract  was  made 
specifically  complete  aa  to  terms  of  compensation  and  duration  of  time 
and  without  condition.    Appeal  dismissed. 

John  O'Leary,  attorney  for  appellant. 

George  E.  Morse,  attorney  for  respondent 

FiNLBY,  Conunissioner. —  The  appellant,  Horence  Brabant,  is 
a  licensed  teacher  and  was  employed  to  teach  school  in  school  dis- 
trict No.  16,  town  of  Clayton,  Jefferson  county,  for  the  school 
year  of  1915-1916.  John  Ball,  one  of  the  respondents,  was 
elected  trustee  of  the  district  at  the  annual  meeting  held  May  2, 
1916.  The  appellant,  upon  receiving  information  of  the  election 
of  Mr.  Ball  as  trustee,  applied  by  telephone  for  the  position  of 
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teacher  of  the  school  of  the  district  for  the  ensuing  year,  and  on 
the  morning  after  the  school  meeting  called  upon  him  for  the 
purpose  of  entering  into  a  contract  to  teach  the  school.  The 
appellant  alleges  that  on  this  occasion  the  respondent  Ball  agreed 
verbally  to  employ  her  as  teacher,  and  hrings  this  appeal  from  the 
refusal  of  the  acting  trustee  of  the  district  to  recognize  the  con- 
tract and  to  permit  her  to  teach  the  school 

It  appears  that  Mr.  Ball  was  declared  elected  as  trustee  at  the 
annual  meeting.  He  had  not  been  notified  of  his  election  and 
stated  to  the  appellant  that  he  believed  he  bad  no  right  to  execute 
a  contract  prior  to  notice  of  his  election.  Aiter  the  conversation 
upon  which  the  appellant  relies  to  establish  the  contract,  he  waa 
notified  of  his  election  as  trustee  and  presented  to  the  clerk  of 
the  district  a  written  refusal  to  accept  the  office.  A  special  meet- 
ing was  thereafter  called  by  the  then  trustee  of  the  district  to 
elect  a  trustee  in  place  of  the  respondent  Ball.  Such  meeting 
was  held  May  15,  1916,  and  Adelbert  Wright  was  elected  as 
trustee.  The  appellant  notified  Mr.  Wright  on  May  16,  1918, 
that  she  had  made  a  contract  with  Mr.  Ball  to  teach  the  school 
in  the  distrit-t  and  that  she  considered  herself  the  leg^  teacher 
and  would  insist  upon  her  rights  under  such  contract.  Mr 
Wright  informed  her  by  letter  that  Mr.  Ball  had  told  him  that 
the  contraet  was  conditioned  upon  his  continuing  as  trustee,  and 
that  since  Mr.  Ball  had  resigned  he  would  not  employ  her  as 
teacher  of  the  school. 

There  is  much  discussion  in  the  papers  aa  to  the  power  of  the 
respondent  Ball  to  contract  with  a  teacher  prior  to  notification 
of  his  election  as  trustee  and  to  his  acceptance  of  the  oflfice.  The 
validity  of  the  refusal  of  Mr.  Ball  to  accept  the  office  and  of  the 
subsequent  election  of  Mr.  Ball  has  been  attacked.  But  the  appel- 
lant's right  to  relief  does  not  depend  upon  the  effect  of  the  refusal 
of  Mr.  Ball  to  continue  as  trustee  nor  are  her  rights  effected  by 
the  subsequent  election  of  Mr.  Wright  to  that  office.  The  de- 
termination of  the  appeal  depends  upon  the  right  of  the  respond- 
ent. Ball,  to  contract  with  a  teacher  at  the  time  the  appellant 
negotiated  with  him  for  the  position,  and  upon  the  Hufflciency  of 
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The  law  requirre  the  district  clerk  to  notify  each  person  elected 
to  a  school  office  of  his  election  to  sach  office.  Education  Law, 
§  22S.  This  provision  may  not  be  construed  so  aa  to  exclude 
from  a  sdiool  office  a  person  duly  elected  thereto  until  the  district 
clerk  has  notified  him  of  bis  election.  Immediately  upon  the 
election  of  a  trustee  in  a  district  having  a  sole  trustee,  such 
trustee  may  enter  into  a  contract  with  a  teacher  for  the  ensning 
Bchool  year,  althoiigh  hia  term  of  office  does  not  b^n  until  the 
following  first  day  of  August.  See  Education  Law,  §  561.  The 
respondent  Ball  was  authorized  to  contract  with  the  appellaut  aa 
teacher  on  the  day  following  the  annual  meeting,  r^ardless  of  the 
failure  of  the  district  clerk  to  notify  him  of  his  election. 

There  is  serious  conflict  of  testimony  as  to  the  conversation 
between  the  appellant  and  the  respondent,  Ball,  when  she  called 
upon  him  on  the  day  following  the  annual  meeting  in  relation 
to  her  contract  for  the  ensuing  year.  The  appellant  alleges  as 
follows:  "That  the  next  morning  before  school  time  she  called 
at  the  residence  of  said  John  Ball,  and  asked  him  if  he  had  con- 
sidered her  application.  He  replied  *  That  someone  had  to  take 
it,  and  I  might  aa  well  be  trustee  as  anyone.'  He  asked  me  what 
wages  I  received  and  what  wages  the  country  schools  generally 
paid.  I  replied  that  'I  had  been  getting  $12  per  week,  with 
janitor  work  done,  and  that  country  schools  paid  from  $10  per 
week  up.'  He  replied  '  He  had  not  beard  any  complaints  and  he 
knew  no  reason  why  he  should  not  let  me  have  the  school,'  and 
finally  he  said,  '  You  can  have  the  school.' " 

The  respondent  denies  positively  that  he  told  the  appellant  ehe 
could  have  the  school,  and  alao  that  he  had  stated  that  he  would 
accept  the  office.  He  alleges  that  he  told  her  that  be  did  not 
intend  to  accept  the  office  "  and  would  pay  a  fine  first,"  but  admits 
that  he  told  her  "  if  be  did  accept  the  office  and  was  trustee,  that 
he  knew  no  reason  why  he  would  not  let  her  have  the  school."  It 
is  thus  apparent  that  the  material  part  of  the  alleged  verbal  con- 
tract upon  which  the  appfUant  relies  is  denied.     No  other  persons 
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were  present  when  the  conversation  took  place,  and  there  ia  no 
testimony,  except  that  of  the  contesting  parties,  as  to  the 
transaction. 

The  statute  relating  to  teachers'  contracts  requires  a  trustee 
who  shall  employ  a  teacher  to  teach  to  make  and  deliver  to  the 
teacher  "  a  contract  in  writing,"  signed  by  the  trustee,  "  in  which 
the  details  of  the  agreement  between  the  parties,  and  particularly 
the  length  of  the  term  of  employment,  the  amount  of  compensa- 
tion and  the  time  when  such  compensation  shall  be  due  and  pay- 
able, shall  be  clearly  and  definitely  set  forth."  Education  Law, 
§  561.  This  provision  imposes  upon  a  trustee  the  duty  of  execut- 
ing and  delivering  a  written  contract  to  teach,  where  he  has 
employed  or  agreed  to  employ  a  teacher.  A  verbal  agreemrait  to 
employ  a  teadtier  is  enforcihle  on  appeal.  But  such  agreement 
must  be  proven  by  competent  testimony  and  it  is  incumbent  upon 
the  teacher  who  asserts  that  sucli  an  agreement  was  made  to  show 
by  a  preponderance  of  proof  that  it  was  specific  as  to  compensation 
and  duration  of  term,  and  was  definite  and  unconditional. 

The  appellant  states  that  no  term  of  employment  was  men- 
tioned. Her  alle^tion  that  the  trustee  elect  told  her  that  she 
could  have  the  school  is  denied  by  Him,  and  there  is  no  corroborat- 
ing proof  of  such  statement.  The  circumstances  of  the  case  show 
that  the  respondent  contemplated  a  refusal  to  accept  the  office  of 
tnifltee,  and  the  facts  adduced  by  him  indicate  quite  clearly  that 
he  negotiated  with  her  upon  the  condition  that  he  retain  such 
office.  The  appellant  has  failed  to  prove  by  preponderating  evi- 
dence that  the  trustee  made  a  definite  and  unconditional  promiae 
to  employ  her  as  teacher  for  the  ensuing  school  year,  and  she  is 
not  entitled  to  the  relief  which  she  seeks. 


The  appeal  is  dismissed. 
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In  the  Matter  of  the  Appeal  of  Van  Clivk  D.  Stiles  from  the 
Action  of  the  State  Teachers'  Rotireraent  Fund  Board  in  Doiy- 
ing  His  Bequest  for  Retirfflnent 

Case  No.  340 

(Decided  October  17,  ISIS) 

Reconaldeiatlon  of  appellanfB  application  to  tlie  State  Teadiers'  Betlienuat 
Fund  Board  for  retiremeat  refused. 

Van  Ctive  D.  Stiles,  the  appellant,  hae  been  a  teacher  in  this  State  in 
the  public  BchnoU  for  over  twenty-eight  yearg,  and  in  October,  1013, 
implied  to  tlie  State  Teachers'  Retirement  Fund  Board  for  retirenieut, 
but  his  request  waa  denied  by  the  board.  In  1915  he  requested  a  recon- 
sideration of  his  application,  but  the  board  hag  taken  no  action  in  the 
matter.  The  appellant  is  fifty-eight  years  of  age,  and  alleges  that  he  has 
became  unable  to  teach  because  of  physical  disability  "  caused  by  Bright'a 
disease  and  other  ailments  and  deafness."  There  being  substantial  rea.- 
Bons  for  denying  appellant's  request,  the  presumption  follows  that  the 
reasonableness  of  the  board's  action  ma;  only  be  overoome  by  preponder- 
ance of  proof.    Appeal  dismissed. 

Anthony  Holder,  attorney  for  appellant. 

FiNLEY,  Commiasioner. —  The  appellant,  Van  Olive  D.  Stiles, 
has  taught  in  the  puhlic  schools  of  this  state  for  a  period  of  twenty- 
eig^t  and  one-half  years.  He  applied  to  the  State  Teachers  Retire- 
ment Fund  Board  for  retirement  in  October,  1913,  and  his  request 
was  denied  by  the  board  at  its  meeting  held  April  25,  1914.  He 
requested  a  reconsideration  of  his  application,  August  28,  1916, 
but  the  hoard  has  taken  no  further  action  in  the  matter. 

The  appellant  alleges  that  he  is  fifty-eight  years  of  age  and 
that  be  has  been  unable  b>  teadi  because  of  physical  disability, 
"  caused  by  Bright's  disease  and  other  ailments  and  deafness." 
No  proof  other  than  his  own  statement  has  been  sabmitted  by  him 
as  to  his  [^yaioal  condition,  nor  are  facts  presented  indicating 
that  the  board  has  exercised  unfairly  the  discretion  conferred 
upon  it  hy  the  vtatute. 
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The  recorda  of  the  Board  disclose  that  there  were  Buhstautial 
reasons  for  denying  the  appellant's  request  for  retirement.  A 
presumption  exists  in  favor  of  the  reascmabl^ieBB  of  the  board's 
action,  which  may  only  be  overcome  by  preponderance  of  proof. 
In  the  absence  of  evidence  showing  that  the  board  has  exercised 
its  discretion  to  the  prejudice  of  the  rights  of  the  appellant,  the 
determination  of  the  board  will  be  sustained. 


The  appeal  is  dismiBsed. 


In  the  Matter  of  the  Appeal  of  Cl-vitdia  R.  Swanbmaw  from  the 
Acti<»i  of  the  State  Txaobebs'  Retiekicbnt  Fund  Boakd 
in  Denying  her  Application  for  Retirement  and  an  Aiwuity 

Case  No.  341 

(Decided  October  ZS,  1916) 

Bequest  for  retirement  and  an  annuity  ondet  State  Teacheti'  KetlTement 
Fund  Law  lefnied  by  the  boariL 

Claudia  B.  Swaneman,  the  appeUant,  on  February  10,  1916,  presented 
a  request  for  retirement  and  annuity  under  the  State  Teachers'  Retire- 
ment Fund  Law.  The  Retirement  Fund  Board  refused  ber  request  at  a 
meeting  held  April  30,  1916,  and  has  since  declined  to  review  its  action. 
This  appeal  is  from  tbe  refusal  of  the  board  to  grant  such  retirement. 
At  the  time  of  her  application  tbe  appellant  was  forty'Seren  years  of 
age,  had  taught  about  twenty-six  yeart,  the  last  eighteen  and  one-half 
yean  in  th«  Amsterdam  public  schooU.  Bbe  is  married,  lives  with  her 
husband,  who  is  employed  in  an  Amsterdam  bank.  The  certificate  of  a 
physicion  accompanied  her  application,  which  certificate  stated  that  she 
was  suffering  from  laryngitis  and  pharyngitis,  and  that  such  disability 
was  permanent.  Other  than  this,  it  did  not  appear  that  she  was  perma- 
nently incapacitated  for  further  service  as  ■  teacher.  No  unfair  dis- 
crimination against  appellant  by  the  board  has  been  shown,  but,  on  the 
other  band,  held  that  the  board  has  exercised  its  discretion  in  refusing 
the  request. 

Where  no  suflicient  reason  for  retirement  is  shown  to  exist,  the  Retire- 
ment Board  may  exercise  its  discretion,  although  the  teacher  has  served 
more  than  twenty-five  years.    Appeal  dismissed. 

FiHutr,  Commissioner. —  The  appellant,  Claudia  R.  Swan»- 
man,  sulnnitted  a  request  for  retirement  and  an  annuity  under 
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the  State  Teachers*  Ketiremect  Fund  Law,  February  10,  1916. 
The  State  TeAchers'  Retirement  Fund  Board  refused  to  grant 
auch  request  at  its  meeting  held  April  30,  1916.  The  appellant 
has  since  sou^t  a  review  of  the  action  of  the  board,  without  anccess. 
The  appeal  is  brought  frtHn  the  determination  of  the  board,  in 
accordance  with  the  provisions  <rf  aubdivision  4  of  section  1109 
of  the  Education  Law. 

The  only  question  presented  pertains  to  the  physical  condition 
of  tlie  appellant.  It  appears  from  her  applicatiwi  that  she  was 
at  that  time  forty-seven  years  of  age  and  bad  taught  for  a  period 
of  about  twenty-six  years,  the  last  ei^teen  and  one-half  years  in 
the  public  schools  in  the  city  of  Amsterdam.  She  is  a  married 
woman,  living  with  her  husband,  who  is  employed  in  one  of  the 
banlca  of  Amsterdam.  Her  application  was  accompanied  by  the 
certificate  of  a  [^ysician  who  stated  therein  that  she  was  suffering 
from  chronic  pharyngitis  and  laryngitis  and  that  such  disability 
was  permanent.  It  does  not  appear  from  such  certificate  or  any 
other  testimony  produced  in  her  behalf  that  she  was  permanently 
incapacitated  for  further  services  aa  a  teacher. 

The  board  carefully  considered  the  facts  presented  in  connection 
with  her  request  for  retirement  and  caused  an  examination  of 
the  applicant  to  be  made  by  a  physician  designated  by  it.  The 
appellant  has  not  disclosfd  any  unfair  discrimination  against 
her  by  the  board,  and  it  appears  from  the  records  of  the  board, 
which  have  been  submitted  to  me  for  my  inspection,  that  the  board 
has  exercised  a  reasonable  discretion  iu  refusing  to  grant  her  re- 
quest for  retirement. 

It  has  been  ruled  upon  appeal  from  determinations  of  the  Retire- 
ment Board  that  sueli  board  may,  in  its  discretion,  refuse  a  request 
of  a  teacher  for  retirement,  notwithstanding  the  service  of  the 
teacher  for  a  period  of  twenty-five  years,  where  in  its  judgment 
no  sufficient  reason  for  retirement  is  ^own  to  exist.  The  deter- 
mination of  the  board  will  not  be  disturbed  on  appeal  unless  it 
is  shown  by  preponderance  of  proof  that  the  board  has  exercised 
its  discretion  unfairly  and  to  the  detriment  of  the  rights  of  the 
teacher.  The  appellant  in  this  case  has  failed  to  show  Uiat  the 
hoard   in   refusing   to   grant  her   request  for   retirement   disre- 
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garded  material  facts  in  support  of  such  requeat  or  in  any  other 
way  abused  the  discretion  conferred  upon  it  by  the  statute.  The 
determination  of  the  board  will  not  be  disturbed  upon  the  facts 
preeraited  in  this  appeal. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  John  S.  Witmeh  ahd  Othebs 
from  the  Election  of  John  Hutchinson,  -Tohn  W.  Mitchell 
AND  CoRNELina  GALLAonEB  as  Members  of  the  Board  of  Edu- 
cation of  Union  Free  School  District  No.  4,  Town  of  North 
Hempstead,  Coimty  of  Nassau,  State  of  New  York 

Case  No.  344 

(Decided  November  10,  1910) 

Th«  naalti  of  a  achool  election  mttat  be  auitained  if  the  peraous  declared 
elected  received  a  majority  of  all  the  legal  votes  cast  for  the  officee  to 
be  filled,  titilesi  there  ia  dear  and  positive  proof  of  frsud,  eoUnalon  or 

intimidation. 

John  5.  Witmer,  Jr.,  Knd  nine  othfrii,  all  of  whom  are  qualified  electors 
of  union  free  school  diBtrict  No.  4,  town  of  North  Hempstead,  Nasaau 
county,  appealed  from  the  election  of  John  Hutchlnaon,  John  W.  Mitchell 
and  Comeliue  OalUgher,  aa  membera  of  the  board  of  education  of  that 
diatrict,  at  the  annual  meeting  held  May  2,  1018.  Three  membera  of  the 
board  were  to  be  elected  at  that  meeting,  the  appellants  Witmer.  Keevil 
and  Wygong  on  one  ticket,  and  the  respondentR  on  the  other  ticket. 
Certain  irregularities  not  vital  are  alleged  aa  to  the  conduct  of  the  elec- 
tion. There  is  no  indication  that  the  reault  of  the  election  was  not  a 
fair  expresaion  of  the  will  of  the  electors.  There  is  no  proof  of  illegal 
voting  or  of  fraud  in  the  canvass  of  the  votes.  The  respondents  Hutchin- 
son and  Mitchell  received  a  majorit;  of  all  the  votes  cast  and  their 
election  munt  be  sustained.  As  to  the  election  of  respondent  Qallagher, 
since  he  received  a  majority  over  the  appellant  Witmer,  who  received 
more  votes  than  the  other  candidates  on  his  ticket,  GaUagher  was  also 
elected.     Appeal  dismissed. 

Albert  E.  Qunn,  attorney  for  appellants. 

Thomas  R.  Tay,  nttorney  for  respondents. 
State  Dkpt.  Rbpt.—  Vol.  9        38 
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FiNLEY,  Commissioner. —  The  appellants,  John  S.  Witmer,  Jr., 
Arthur  W.  KeevU,  Charles  N.  Wjaong,  William  H.  Olandt,  Wil- 
liam D.  Chipp,  John  D.  Clay,  John  E.  Bulkrd,  Montroville  Smith, 
Adelbort  Van  Wicklen  and  William  Fearson,  are  qualified  electors 
of  union  free  school  district  No.  4,  town  of  North  Hempstead, 
Nassau  county.  They  appeal  from  the  ©lection  of  John  Hutehin- 
Bon,  John  W.  Mitchell  and  Ccmelius  Gallagher,  as  memb(:rs  of 
the  board  of  education  of  such  district,  at  the  annual  meeting 
held  May  2,  1916.  It  appears  that  three  members  of  the  Iward 
were  to  be  elected  at  such  meeting  for  full  termB  of  three  years. 
The  appellants,  Witmer,  Keevil  nnd  Wyaong  were  candidates 
for  such  positions  in  opposition  to  the  respondents,  Hutchinson, 
Mitchell  and  Gallagher.  The  qualified  electors  of  the  district 
attended  the  meeting  in  large  numbers,  and  there  was  great 
interest  shown  in  the  election  of  the  members  of  the  board.  The 
tickets  were  printed,  the  names  of  the  appellants  Witmer,  Keevil 
and  Wysong  being  on  one  ticket  and  those  of  the  respondents  on 
the  other.  No  other  candidates  were  voted  for  at  the  election. 
There  were  758  ballots  cast  by  the  qualified  electors  present,  of 
which  Mr,  HutchiuEon  received  401,  Mr.  Mitchell  391,  and  Mr. 
Gallagher  373,  and  upon  announcing  the  result  of  the  ballot  they 
were  declared  elected. 

The  appellants  all^e  certain  irregularities  in  the  conduct  of 
the  election,  which  they  contend  invalidate  it,  and  they  ask  that  it 
be  set  aside  and  that  a  new  election  be  ordered.-  Many  of  the 
alleged  irr^^larities  are  not  vital  and  do  not  appear  to  have  had 
any  bearing  upon  the  result  of  the  election  or  to  have  prejudiced 
the  rights  of  the  appellants.  For  instance,  it  is  contended  that  the 
meeting  was  not  called  to  order  until  8 :15  p.  m.,  while  the  notice 
stated  that  the  meeting  would  be  held  at  8  p.  m.,  and  that  such 
notice  and  the  calling  of  the  meeting  to  order  at  8:15  p.  m.  was 
in  violation  of  the  law,  which  provides  ihttt  the  annual  meeting 
shall  be  held  "  at  seven-thirty  in  the  evening."  Education  T-aw, 
§  194.  This  provision  is  not  mandatory  in  the  sense  that  every 
annual  meeting  held  at  a  later  hour  in  the  evening  is  invalid. 
If  it  does  not  appear  that  the  delay  in  the  opening  of  the  meeting 
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affected  adversely  the  rij^ts  of  the  parties,  the  failure  to  comply 
with  the  provision  will  be  diarcgarded.  It  appears  that  the  ballots 
were  printed  on  different  kinds  of  paper,  and  that  a  teller  favor- 
able to  the  respondents  took  all  the  ballots  from  the  voters  and 
d^KMited  them  in  the  ballot-box.  It  is  insisted  that  suoh  teller 
wa«  thus  able  to  discover  the  candidates  voted  for  by  each  voter, 
"tending  to  intimidate  and  infiucnce  the  voters,  and  to  prevent 
the  expression  of  a  free  opinion,  and  that  thereby  the  secrecy  of 
the  ballot  was  not  preserved."  No  proof  of  actual  intimidation 
is  presented.  The  law  does  not  require  ballots  to  b©  uniform  and 
contains  no  provision  that  the  ballots  shall  be  secret.  It  is  improper 
for  an  officer  of  a  meeting  to  open  and  examine  ballots  oast  by 
electors,  prior  to  their  deposit  in  the  ballot  box.  Such  conduct 
on  tlie  part  of  a  teller  is  reprehensible,  but  unless  it  appears  that 
the  result  of  the  election  was  affected,  it  will  not  be  set  aside 
because  some  of  the  ballots  were  opened  when  cast  and  read  by  one 
of  the  tellers  without  protest  by  the  electors  casting  such  ballots, 
or  by  others  present  and  observing  such  conduct. 

It  is  alleged  that  challenges  were  made  by  some  of  tlie  ^pellants 
which  were  not  accepted.  But  the  proof  discloses  that  no  formal 
challeoige  was  made  by  any  of  the  appcllanta,  and  that  rally  in 
one  case  was  it  insisted  by  any  of  them  that  a  voter  had  no  ri^t 
to  vote.  Even  if  this  alleged  challenge  had  been  accepted  it  would 
not  have  changed  the  result  of  the  election,  and  the  failure  to 
conform  to  the  requirement  would  not,  of  itself,  be  sufficient  to 
joBtify  setting  aside  the  election. 

Perhaps  the  most  serious  of  the  allied  irr^ularities  pertains 
to  the  appointment  of  the  inspectors  or  tellers.  The  appellants 
present  proof  that  the  chairman  of  the  meeting  appointed  two 
inspectors  without  being  authorized  to  do  so  by  motion  or  direction 
of  the  meeting.  The  law  provides  that  at  an  election  of  school 
district  officers,  "  Two  inspectors  of  election  shall  be  appointed  in 
such  manner  as  the  meeting  shall  determine."  Education  Law, 
§  227.  The  usual  procedure  is  for  the  meeting  either  to  elect 
such  inspectors  or  to  direct  by  motion  or  resolution  that  the  chair- 
man appoint  them.  Assuming  that  the  chairman  did  appoint  the 
inspectors  without  being  authorized  by  the  meeting  to  do  so,  there 
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vaa  no  protest  upon  the  part  of  an;  elector  preeent  and  the 
acquiescence  in  the  appointment  may  be  regarded  as  a  deter- 
mination that  Buch  inspectors  be  appointed  by  the  chairman.  The 
persons  so  appointed  as  inspectors,  having  been  permitted  to 
serve  as  such  without  protest,  will  be  deemed  de  facto  inspectors 
and  the  validity  of  the  election  is  not  impaired  by  the  performance 
by  ihem  of  the  duties  of  such  officers. 

The  election  of  the  respondents  must  be  sustained  if  theiy 
received  a  majority  of  the  legal  votes  cast  for  the  candidates  for 
the  offices  to  be  filled,  unless  there  is  clear  and  positive  proof  of 
fraud,  collusion  or  intimidation  indicating  that  there  was  not  a 
fair  expression  of  the  will  of  the  electors  present.  The  appellants 
have  not  attempted  to  establish  specific  acts  of  fraud  or  intimida- 
tion. There  are  suggestions  of  collusion  between  the  ofBcers  (rf 
the  meeting  to  bring  about  the  ©lection  of  the  reepondents,  but 
there  Is  no  proof  tending  to  show  that  the  allied  misconduct 
affected  in  any  way  the  result  of  the  election.  There  is  no  proof 
of  illegal  voting  or  of  fraud  in  the  canvass  of  the  votes. 

The  count  of  the  ballots  cast  showed  that  the  respondents  Hutch- 
inson and  Mitchell  received  a  majority  of  all  the  votes  cast,  and 
their  election  was  declared  legal,  and  must  be  sustained.  It 
appears  that  there  were  758  ballots  voted  by  the  electors,  349  of 
which  ccmtained  the  names  of  the  respondents  Hutchinson,  Mitchell 
and  Gallagher,  and  333  the  names  of  the  appellants  Winner, 
Wyaong  and  Keevil ;  the  remaining  76  ballots  were  split  ballots, 
so-called,  either  containing  the  names  of  some  (me  or  more  of  &e 
rival  candidates  in  place  of  those  eliminated,  or  having  some  of 
the  names  of  the  candidntes  erased.  The  law  provides  that  "  the 
persons  having  the  majority  of  votes  respectively,  for  the  several 
offices,  shall  be  elpcted."  Education  Law,  §  227,  subd.  5.  This 
provision  must  be  construed  as  requiring  a  candidate  to  receive  a 
majority  of  the  votes  cast  for  all  the  candidates  for  the  same 
ofHce.  Blank  ballots  are  to  be  excluded  in  determining  which 
candidate  has  received  a  majority.  There  were  three  tmsteee  to 
be  elected  for  full  terms,  and  two  tickets  each  containing  the 
names  of  three  candidates.     The  record  does  not  disclose  how 
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many  blank  ballots  were  cast,  or  how  many  ballots  were  caat  with 
lees  than  three  names  on  them.  It  is  obyioua  that  diere  were 
a  considerable  number  of  such  ballots.  Applying  the  rule  that 
a  majority  conaists  of  a  majority  of  the  votes  csast  for  the  respective 
candidates  to  the  case  under  consideration,  and  assuming,  as  we 
must,  that  tiie  three  candidates  on  one  ticket  were  opposed,  respec- 
tively, to  the  three  candidates  on  the  other  ticket,  it  mast  be 
decided  that  since  the  respondent  Gallagher  received  ft  majority 
over  the  appellant  Witmer,  who  received  more  votes  than  the  other 
candidates  on  this  ticket,  the  said  Gallagher  was  also  elected. 


The  appeal  is  dismissed. 


In  the  Matter  of  the  Appeal  of  Julius  C.  Lakin.  one  of  the  Trus- 
tees of  School  District  No,  14,  Town  of  Hancock,  Delaware 
County 

Case  No.  346 

(Decided  November  14,  1916) 

Wlien  the  minntea  of  a  school  meeting  akow  that  a  vacancr  ■■  trnstee  wai 
filled  by  the  dectlon  of  a  new  tiutea,  It  rooat  be  piesnmed  that  the 
foimer  tmstee  reufiwd  prioi  to  the  election  of  the  new  tnatee. 

District  No.  14,  town  of  Hancock,  Delaware  county,  is  a  common 
school  district  with  three  tnistees.  The  appellant's  term  expired  August 
1,  Iflia,  and  at  the  annua)  meeting  held  May  2,  1916,  he  was  re-elected 
for  a  full  term  of  three  years.  At  this  meeting  a  controversy  occurred, 
and  the  appellant  alleges  that  Mr.  O'Ronrke,  one  of  the  trustees,  resigned 
as  such  trustee  at  such  meeting.  Mr.  O'Kourke  alleges  that  he  did  not 
resign.  There  is  a  sharp  conflict  of  testimony  as  to  this  fact,  but  it 
appears  that  the  appellant,  Julius  C.  Lakin,  was  elected  trustee  to  flU 
a  vacancy  and,  as  the  only  vacancy  was  that  occaaioned  by  the  alleged 
retirement  of  Mr.  O'Rourke,  it  must  be  held  that  he  did  resign  at  the 
meeting  in  question.  Appeal  sustained  as  to  election  of  Hr.  Lakin,  but 
as  to  all  other  matters  such  appeal  Is  dismissed. 

The  contracts  with  the  school  teachers  of  the  district,  executed  by 
L.  W.  Hoag  and  P.  E.  Oltourke,  acting  as  trustees  thereof,  legalized. 

Vincent  N.  Eiwood,  attorney  for  appellant. 

Frank  A.  Taylor,  attorney  for  reapcmdents. 
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FiNLBT,  CommiitsioDer. —  School  district  No.  14,  town  of  Han- 
cock, Delaware  county,  is  a  common  school  district  having  three 
tniateee.  The  appellant's  term  expired  August  1,  1916,  and  he 
was  re-elected  for  a  full  term  of  three  years  at  the  annual  meeting 
held  May  2,  1918.  It  appears  that  one  of  the  trustees,  Mr.  P. 
E.  O'Bourke,  was  engaged  in  business  in  the  city  of  Bingfaamton 
and  ctmtemplated  moving  from  the  district.  A  controversy  arose 
at  the  annual  meeting  in  respect  to  the  purchase  of  coal  for  the 
school  during  the  preceding  year  in  which  it  was  <Jaimed  that 
Mr.  O'Bourke  was  interested.  The  appellant  alleges  that  Mi. 
O'Rourke  thereupon  resigned  his  oiSse  as  trustee  at  such  meedng. 
The  parties  are  not  agreed  as  to  the  form  of  the  resignation.  The 
appellant  and  twelve  of  the  qualifled  dectors  swear  positively  that 
the  appellant,  who  was  chairman  of  the  meeting,  asked  Mr. 
O'Eourke  what  he  intended  to  do  about  reeigniug  and  that  he 
replied  "  I  resign."  Mr.  O'Rourko  states  that  he  did  not  resign 
at  the  meeting  "  and  no  offer  of  a  resignation  was  either  made 
or  accepted  by  the  meeting,  or  any  action  taken  thereon  at  said 
meeting."  The  minutes  of  the  meeting  contain  no  reference  to  the 
resignation  although  it  appears  therefrom  that  the  vacancy  was 
filled  by  the  electicm  of  Julius  C.  Lakin,  all  of  the  qualified 
electors  present  participating  in  such  election.  Mr.  Lakin  asserts 
that  he  was  elected  to  fill  the  vacancy  when  it  was  created  by  Ihe 
subsequent  resignation  of  Itr.  O'Rourke. 

Notwithstanding  the  unfortunate  conflict  of  testimony  which 
may  have  arisen  from  the  confusion  at  the  meeting,  it  seems 
established  by  the  preponder.inoe  of  proof  that  Mr.  O'Rourke 
actually  resigned  at  the  meeting.  If  this  were  not  the  case  it  is 
difliciilt  to  understand  the  subsequent  action  of  the  meeting  in 
filling  the  vacancy.  It  is  clear  that  the  meeting  had  no  legal  power 
to  fill  a  vacancy  which  did  not  exist  at  the  time,  and  there  is  a 
strong  presumption  on  this  account  that  a  vacancy  was  created 
by  the  resignation  of  Mr.  O'Rourke.  Moreover  the  minutes  of 
the  meeting  show  that  the  vacancy  caused  by  the  resignation  of 
Mr.  O'Rourke  was  filled  by  election  at  the  annual  meeting 
an<l  that  twenty-five  voters  voted  at  the  election.  Mr.  O'Rourke 
himself  is  recorded  in  the  minutes  of  the  meeting  as  having  voted 
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to  fill  Buch  vacancy.  His  action  in  bo  voting  must  be  aocepfted  as 
evidence  that  he  had  reeigned.  It  must  therefore  be  ruled  that 
Mr.  JoliuB  C.  LakiD  was  elected  aa  trustee  of  the  district  to  fill 
the  vacancy  caused  by  auch  resignation,  to  take  effect  from  the 
date  of  the  meeting. 

A  further  question  is  at  issue  pertaining  to  the  employment 
of  teachers  by  Mr.  Hoa^  one  of  the  tmsteee,  and  Mr.  O'Bourke, 
after  his  resignation  and  the  election  of  his  successor.  There  are 
two  teachers  employed  in  ttie  adiool  of  the  district,  with  whcMU 
contracts  were  made  on  May  23,  1916,  signed  by  the  respondents 
O'Rourke  and  Hoag.  It  is  contended  that  such  ccmtracts 
are  ill^al  since  Mr.  O'Rourke  was  not  a  trustee  at  that  time, 
and  for  the  further  reason  that  the  appellant  was  not  notified 
of  the  meeting.  It  should  be  noted  that  the  teachers  were  acting 
in  good  faith  in  eatermg  into  such  contracts  and  that  they  had 
reason  to  believe  that  the  two  trustees  were  authorized  to  make 
auch  contracts.  Such  contracts  should  therefore  be  sustained  unless 
absolutely  void  because  of  a  failure  to  comply  with  a  positive 
statutory  requirement.  Mr.  O'Rourke  claimed  to  be  a  trustee  of 
the  district,  and  his  successor,  Mr.  Julius  C.  Lakin,  states  that 
he  did  not  at  that  time  consider  himself  a  trustee,  for,  as  he 
understood  the  circumstances,  a  vacancy  did  not  yet  exist  in  that 
c^oe.  Mr.  O'Rourke  was  therefore  de  facto  trustee  of  the  district 
at  the  time  the  contracts  were  made  and  was  then  authorized  to 
execute  the  contracts.  The  facts  adduced  are  not  sufficient  to  show 
that  the  appellant  had  received  no  legal  notice  of  the  meeting  at 
which  such  contracts  were  authorized.  Such  contracts  may  not 
therefore  be  set  aside  on  the  ground  that  such  meeting  was  not 
called  upon  notice  to  the  appellant  as  required  by  section  273  of 
the  Education  Law. 

The  appeal  is  sustained  as  to  the  election  of  Mr.  Lakin  but 
as  to  all  other  matters  sut^  appeal  is  dismissed. 

It  is  hereby  ordered  that  the  action  of  the  annual  meeting  in 
school  district  No.  14,  town  of  Hancock,  Delaware  county,  in 
electing  Julius  C.  LaMn  as  trustee  of  such  district  to  fill  the 
vacancy  caused  by  the  resignation  of  P.  E.  CRourite,  be  and  the 
some  hereby  is  confirmed  and  declared  valid  f  and 
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It  is  hereby  further  ordered  that  the  contracts  with  Mrs.  Eliza- 
beth Lakin  and  Genevieve  Johnson  aa  teadiers  of  the  school  of 
Buch  difttrict,  executed  by  L.  W.  Hoag  and  P.  E.  O'Rourte,  acting 
as  trustees  thereof,  pursuant  lo  a  resolution  adopted  by  them  at 
a  meeting  of  Ae  board  of  tniBteea  on  May  28,  1916,  be  and  the 
same  hereby  are  legalized. 


In  the  Matter  of  the  Appeal  frMn  the  Order  of  the  Distbict 

SCPERINTENDENT   OF    THE    SecOKD    SuPESVTBOKT    Di3TEIOT    OV 

Schoharie  Codhtt,  Dissolving  School  District  No.  6,  Town  of 
Schoharie,  in  such  County,  and  Annexing  the  Territory  Thereof 
to  School  District  No.  6,  Town  of  Esperanee  in  Such  County 

Case  No.  348 

(Decided  November  U,  191S> 

The  CiMiiinluloiOT  of  Edacitlon  hag  power  to  direct  the  proper  filing  of  an 
order  made  by  a  diatilct  anperintendent  of  schools,  where  It  appears 
advisable  to  do  so. 

The  failure  to  file  the  ordei  as  required  does  not  prevent  a  determination  of 
an  appeal  apon  the  merits. 

On  July  26,  1916,  Wellin^on  E.  Van  Wormet,  then  the  district  super- 
intendent of  schools  of  the  second  supervisory  district  of  Sclioharie 
county,  executed  an  order,  taking  effect  immediately,  dJBBolving  district 
No.  6,  town  of  .Schoharie,  in  that  county,  and  annexing  its  territory  to 
Bchool  dietrict  No.  6,  town  of  Esperanee,  in  such  county.  Van  Wormer's 
term  expired  July  31,  1916,  and  the  baHig  of  his  order  was  declared  to  be 
"for  the  best  educational  interests  of  the  coramnnily."  The  trusteea  of 
district  No.  6,  and  a  number  of  the  respoodents  and  taxpayers  of  that 
district  and  also  of  district  No.  8,  town  of  Esperanee,  are  the  appellants 
herein.  No  answer  was  filed  by  the  respondent,  he  being  no  longer  in 
offce.  The  present  district  superintendent  and  the  trustees  of  district 
No.  6,  Esperanee,  have  not  appeared.  The  eppellante  contend  that  the 
order  of  July  26,  IBI8,  is  not  valid  because  not  properly  filed  in  the 
town  clerk's  office,  as  required  by  section  122  of  the  Education  Law. 
The  ordinary  presumption  that  a  district  superintendent,  in  dissolving  a 
district  and  annexing  its  territory  to  an  adjoining  district,  waa  pro- 
moting the  educational  interests  of  the  two  districts,  is  wealcened  in 
this  case  by  the  fact  that  the  order  was  executed  without  consultation 
With  the  parties  affected  thereby,  and  after  the  respondent's  successor  had 
been  elected  and  immediately  prior  to  the  expiration  of  his  term  of  office. 
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field,  that  on  the  merits  the  order  in  question  should  be  vacated.  Some 
recommendations  made  bj  the  Cammisaioner,  however,  as  to  organicing 
in  tliiB  communitf  a  strong  consolidated  district. 

The  CommiaBiouer  of  Education  has  power  to  direct  the  proper  filing 
of  an  order  of  consolidation  made  b;  a  district  superintendent  so  that  It 
may  be  effective.  The  failure  to  file  the  order  as  so  required  does  not 
prevent  a  determination  upon  appeal  of  the  questions  upon  the  merits. 

Wallace  H.  Sidney,  attorney  for  appellants. 

FiNLBY,  Omunissioner. —  Wellington  E,  Van  Wonaer,  former 
diatrict  superintendent  of  schools  of  the  second  supervisory  dis- 
trict of  Schoharie  county,  executed  an  order  on  July  26,  1916, 
taking  effect  immediately,  dissolving  school  district  No.  6,  town 
of  Schoharie,  county  of  Schoharie,  and  annexing  the  territory 
thereof  to  school  district  No.  5,  town  of  Eaperance  in  such  county. 
The  term  of  office  of  Diatrict  Superintendent  Van  Wonner  expired 
July  31,  1916.  He  etatoa  in  his  order  that  the  consolidation  of  the 
two  districts  is  for  the  best  educational  interests  of  the  community. 

The  trustee  of  district  No.  6,  town  of  Sdioharie,  and  a  number 
of  the  residents  and  taxpayers  of  such  diatrict  and  also  of  district 
Xo.  5,  town  of  Esperanc^,  have  ap|>eaied  from  such  order.  The 
reepoudent,  being  no  lonj^er  in  otEce,  has  not  served  and  filed 
an  answer  to  the  petition.  The  present  district  superintendent 
and  the  trustees  of  district  No.  5,  town  of  Esperance,  to  whidi 
the  territory  is  annexed,  have  not  appeared  and  do  not  therefore 
inust  that  the  order  should  be  sustained.  It  is  contended  by 
the  appellants  that  the  order  of  tlie  former  district  superintendent 
is  not  valid  because  not  filed  in  the  office  of  the  town  clerk  as 
required  by  section  122  of  the  Education  Law.  It  is  provided  in 
this  section  that  the  order  of  a  district  superinteii'Ient  forming 
a  school  district  shall  be  filed  with  the  town  clerk  of  the  town 
in  which  the  district  is  located.  This  requirement  applies  to  an 
order  dissolving  a  district  and  annexing  the  territory  thereof  to 
an  adjoining  district.  The  effect  of  such  an  order  is  to  form  a 
new  district  out  of  the  territory  of  the  di.ssolved  district  and  of 
the  district  to  which  the  dissolved  district  is  amicNi'd,  and  .=uch 
order  does  not  become  effective  until  filed  in  the  o!!:cc  of  the 
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town  clerk.  It  follows,  therefore,  tliat  the  order  appealed  from 
will  not  be  effective  until  so  filed.  The  ComuiiBsioDer  of  Education 
has  power  to  diret  the  proper  filing  of  such  an  order  in  a  cai» 
where  it  appears  advisable  to  do  bo.  The  failure  to  file  the  order 
as  80  required  doee  not  prevent  a  determination  of  this  appeal  upon 
the  merits. 

The  allegations  of  the  petition  and  the  affidavits  annexed 
thereto,  bedn^  unopposed,  must  be  accepted  as  true  statements  of 
the  faotSL  There  would  be  a  presumption  ordinarily  that  a  district 
superintendent  in  dissolving  a  district  and  annexing  the  territory 
thereof  to  an  adjoining  district  was  promoting  the  educati(mal 
interests  of  the  districts  affected.  This  presumption  is  weakened 
somewhat  by  the  fact  that  it  was  executed  without  consultation 
with  the  parties  affected  thereby,  after  the  respondent's  successor 
had  been  elected  and  immediately  prior  to  the  expiration  of  his 
term  of  oflSce. 

Proof  is  presented  indicating  that  there  is  no  special  demand 
at  the  present  time  for  the  establishment  of  a  central  school  in 
district  No,  5,  Esperanoe^  for  the  purpose  of  giving  instruction 
in  advance  of  the  elementary  grades.  The  children  of  the  com- 
munity  are  not  far  distant  from  the  villages  of  Schoharie  and 
Cobleskill,  in  which  strong  secondary  schools  are  maintained. 

This  community  appears  to  be  one  in  which  a  strong  con- 
solidated district  might  be  established  which  would  enable  the 
school  authorities  to  maintain  a  graded  elementary  school,  afford- 
ing more  practical  courses  of  study,  more  efficient  instruction 
and  at  less  expense  to  the  taxpayers  of  the  community  than  it 
now  costs  to  maintain  the  several  separate  schools  which  are 
maintained.  Before  such  district  is  established,  there  should  he 
a  general  understanding  between  the  district  superintendent  and 
the  leading  people  whose  interests  are  affected  as  to  the  territory 
which  may  properly  be  included  in  such  district.  There  should 
also  be  a  manifest  desire  on  the  part  of  the  citizens  residing  in 
the  principal  district  to  enlarge  and  improve  their  school  facilities. 
The  subject  is  commended  to  the  consideration  of  the  present 
district  superintendent.  The  appeal  will  therefore  be  sustained 
and  the  order  in  question  consolidating  the  districts  vacated  with- 
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ont  prejudice  to  the  right  of  the  district  superintendent  to  inatitnt© 
proceedingB  de  novo  for  Hie  consolidation  (d  districts  in  this 
eoaanvintj. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  order  of  Wellington  E.  Van 
Worraer,  district  superintendent  of  schools  of  the  second  supervis- 
ory district  of  Schoharie  county,  dissolving  school  district  No,  6, 
town  of  Schoharie,  Sohoharie  county,  and  annexing  the  territory 
thereof  to  school  district  No.  5,  town  of  Esperance  in  such  county, 
execqted  July  26,  1916,  be  and  the  same  hereby  is  set  aside. 


In  the  Matter  of  the  Appeal  of  Evan  A,  Residk  from  the  Pro- 
ceedings of  the  Annual  Meeting  Held  in  District  No.  2,  Town 
of  Colchester,  Delaware  County,  on  May  2,  1916 

Case  No.  334 

(Decided  November  20,  1018) 

The  trnste«  of  a  Khool  district  hu  the  legal  tntlioiity  ander  niMIvjsiaii  19, 
■ection  275,  of  the  Bduoitioii  Law  to  eatablish  a  branch  achooL 

School  district  No.  2,  town  of  Colchester,  Delaware  coimtf,  held  an 
annual  meeting  on  Ma^  2,  1018,  at  vrhich  a  reaolution  ivaa  adopted 
directing  the  trustee  to  lease  a  building  to  be  erected  bj  Gorbett  ft 
Stuart,  who  own  and  operate  an  acid  factory  at  a  village  known  aa 
Corbett,  on  the  aoutherl;  portion  of  the  district.  Of  the  seventy  pupiU 
attending  the  district  school,  about  twenty  live  near  the  present  school- 
houBE,  while  the  remainder  live  in  or  near  Corbett.  The  proposed  new 
building  and  the  present  school-liouse  are  on  opposite  aides  of  the  Dela- 
ware river  and  are  more  than  a  mile  and  a  tkalf  apart.  The  appellant, 
in  behalf  of  himself  and  othn's  near  the  present  school-houae,  appeal  frcm 
the  action  of  the  meeting  in  attempting  to  establish  the  district  school 
at  Corbett.  Under  sections  20fl,  subdivision  7,  459  and  480  of  the  Edu- 
ontinn  Law,  the  site  of  a  aehool-house  cannot  be  chan;^  except  by  a 
majority  vote  of  the  legal  votera  present  and  voting  at  a  district  meet- 
ing adopting  a  resolution  designating  the  new  site  and  describing  it 
by  metes  and  bounds.  Appeal  sustained  aa  far  aa  it  pertaiD*  to  tha 
■designation  of  a  new  site. 
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Edward  E.  Conlon,  attorney  for  appellant. 
ChanniDg  GarriBon,  resp<Hident  in  person. 

FiKLEY,  Commissioner. — At  the  annual  meeting  beld  In  school 
district  No.  2,  town  of  Colchester,  Delaware  county,  on  the  2d 
day  of  May,  1916,  a  resolution  waa  adopted  directing  the  trustee 
to  lease  a  building  to  be  eonstruoted  in  the  vicinity  of  a  manufac- 
turing plant  by  the  owners  thereof,  for  a  term  of  five  years  at  the 
rate  o£  $100  per  year.  The  resolutitm  also  directed  that  the  trustee 
conduct  a  two-room  graded  school  in  sudi  building,  and  that  "  be 
shall  not  conduct  a  school  in  the  present  school  building  during 
the  term  of  the  lease,  except  upon  the  vote  of  the  district  directing 
him  to  do  so."  It  appears  that  Corbett  &  Stuart,  who  agreed  to 
erect  and  equip  the  building  for  school  purposes,  are  tiie  owners 
and  operators  of  an  acid  factory  in  the  southerly  portion  of  the 
district,  at  a  villnge  known  as  Corbett.  The  company  ranploys 
a  considerable  number  of  persona,  all  of  whom  live  in  the  vicini^ 
of  the  factory.  Seventy  pupils  were  registered  in  attendance  at 
the  school  in  the  district  during  the  past  school  year,  about  twenty 
of  whom  live  in  the  vicinity  of  the  present  scliool-house,  while 
the  remainder  live  in  or  near  the  settlement  at  Corbett.  The 
present  school-house  is  locnte<l  on  the  opposite  side  of  the  Delaware 
river  from  the  Corbett  settlement,  and  somewhat  mtwe  than  a  mile 
and  a  half  distant 

The  appellant  resides  near  the  present  school-house,  and  in 
behalf  of  himself  and  others  in  that  vicinity  appeals  from  the 
action  of  the  meeting  in  attempting  to  establish  the  school  of 
the  district  in  the  building  to  be  provided  by  the  owners  of  the 
acid  factory  at  Corbett. 

The  obvious  effect  of  the  resolution  from  which  the  appeal 
is  hroupht  is  to  ahandon  the  present  scliool  biiildina;  in  the  district 
and  to  change  the  school  site  to  that  of  the  building  proposed 
to  be  erected  for  the  use  of  the  district.  The  law  provides  that 
the  site  of  a  scJiool-house  may  not  be  changed  unless  a  majori^ 
of  the  legal  voters  present  and  voting  at  a  district  meeting  shall 
adopt  a  resolution  designating  the  new  site  and  describing  it  by 
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mrtee  and  bounds.  See  Education  Law,  §  206,  aubd.  7;  Id. 
§§  459,  460.  The  resolution  directing  the  change  of  the  location 
of  the  sdiool  of  the  district  was  therefore  invalid  and  must  be  set 
aside,  so  far  aa  it  pertains  to  the  designation  of  a  aito  for  the 
Bchooi  of  the  district. 

The  papers  in  thia  case  show  that  there  are  about  forty  children 
in  the  vicinity  of  Corbett  and  from  fifteen  to  twenty  in  the  vicinity 
of  Colchester.  Corbett  is  located  in  one  end  of  the  district.  If 
the  school  is  maintained  at  Corbett  several  of  the  children  would 
he  compelled  to  travel  from  two  and  one-half  to  throe  and  one-half 
miles  and  to  pass  the  scliool-housr  at  Colchester  on  their  way  t" 
and  from  school.  If  the  school  ia  maintained  at  Colchester  many 
of  the  children  at  Corbett  will  have  less  than  a  mile  to  walk,  and 
none  of  them  more  than  one  and  ane-half  miles,  to  attend  school. 
It  19  obviously  improper  to  establish  and  maintain  a  permanent 
Bchool  at  Corbett.  The  proper  course  to  pursue  in  this  case  is 
cither  to  modify  the  present  building  ao  as  to  meet  the  needs  of 
the  district  or  to  erect  a  new  building  and  locate  it  with  proper 
reference  to  the  distance  tiierefrom  of  the  residences  of  the  diil 
dren  in  the  district.  Thia  subject  should  have  the  consideration 
of  the  district  snperint^ident  having  Jurisdit'tion,  to  the  end  that 
there  may  be  a  proper  and  satisfactory  adjustment  of  the  question. 
The  temper  of  the  people  appears  to  be  such  that,  under  the  guid- 
ance of  the  district  superintendent,  an  amicable  adjustment  may 
be  readied. 

Pending  this  adjustment,  it  seems  proper  that  a  branch  school 
should  be  maintained  at  Corbett  and  the  trustee  of  the  district  has 
the  l^al  authority  under  subdivision  19,  aection  275  of  the  Educa- 
tion Law,  to  establish  such  branch  school.  The  trustee  should 
therefore  proceed  to  carry  out  so  much  of  the  instruction  which 
he  received  at  the  meeting  as  to  provide  temporarily  for  the  estab- 
lishment of  a  branch  school  at  Corbett. 

The  pleadings  in  the  case  further  suggest  that  there  is  some 
liiestion  as  to  the  permanency  of  the  business  intereats  in  Corhett, 
which,  of  course,  will  affect  the  number  of  children  residing  in  that 
end  of  the  district.  If  the  industries  located  in  that  portion  of 
the  district  ahould  be  discontinued  or  removed,  the  niimber  of 
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children  therein  desiring  school  facilities  will  be  decreased  accord- 
ingly. In  such  case  the  present  school-house  would  undoubtedly 
be  ample  for  all  the  needs  of  the  district.  The  trustee  may  there- 
fore make  any  necessary  arrangement  with  Corbott  &  Stuart  for 
the  lease  of  the  building  erected  by  that  company  and  the  trustee 
may  also  provide  for  the  equtpmeot  of  the  same  to  make  it  a  suit- 
able place  for  the  occupancy  of  a  temporary  sehooL 

The  appeal  hea«in  is  sustained. 

It  is  hereby  ordered  that  so  much  of  the  resolution  adopted  at 
the  annual  meeting  in  district  No.  2,  town  of  Colchester,  Delaware 
county,  on  May  2,  1916,  as  directs  the  trustee  to  abandon  the 
i)]-esent  school  in  such  district  be  and  tJie  same  hereby  is  set  aside, 
and  the  trustee  of  said  district  is  hereby  directed  to  open  and 
maintain  sdiool  in  the  present  school  building  owned  by  such 
district,  and  to  take  such  action  as  may  be  authorized  by  law  in 
respect  to  the  establishment,  ecjuipment  and  maintenance  of  a 
branch  school  at  Corbett  in  such  district. 


In  the  Matter  of  the  Ap])eal  of  Jacob  Oceers  from  an  Order 
Dissolving   School   Districts   Nos.    7   aud   8,    Town   of   Islip,   • 
Suffolk    County,    and   Forming   a   New   District   out   of   the 
Territory  Thereof 

Case  No.  342 

(Decided  November  20,   1916) 

Where  tbe  schaol  population  of  a  district  la  many  times  sreater  tban  that 
of  an  adjaining  district,  the  Improvement  of  conditions  in  the  larj^t 
diatiict  will  promote  the  educational  inteients  of  the  whole  conuntinity 
and  hence  of  the  small  district. 

ThiB  appeal  is  takon  frnm  tlie  action  of  J.  Henry  young,  district  siippr- 
Intendcot  of  srlioola  for  the  second  RHpervlsory  district  of  Suffolk  county. 
in  ordering  tlip  dissolution  of  school  districts  Kox.  7  and  S,  (own  of  TsHp, 
Suffolk  county,  and  forming  a  new  district  out  of  the  said  districts  to  be 
known  as  diatriet  No.  7  of  that  town.  One  of  tlic  old  dislriofa  is  very 
wealthy  but  contains  few  taxpayere,  the  adjoining  district  has  a  much 
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lower  asBeBament  Imt  many  times  the  population.  The  tax  rate  ol  the 
two  districts  differs  widely.  Held,  that  these  distiicta  should  be  consoU- 
dated  for  the  educational  iutereata  and  welfare  of  the  citizens  of  both 
diatricta.     Appeal  dismissed. 

Joseph  Wood,  attorney  for  appellant 

Ralph  C.  Green,  attorney  for  respondents. 

FitfLEY,  Conunibsioner. —  J,  Henry  Yoimg,  district  anper- 
intendent  of  schools  for  the  second  supervisory  district  of  Suffolk 
county,  executed  an  order,  taking  eiffect  November  1,  1915, 
dissolving  Bchool  districts  Noa  7  and  8,  tovra  of  Islip,  Suffolk 
county,  and  forming  a  new  district  out  of  the  territory  of  such 
dissolved  districts,  to  be  known  as  school  district  No,  7  of  such  • 
town.  The  appellant,  Jacob  Oekers,  is  sole  trustee  of  dissolved 
district  No.  7,  Islip,  to  be  hereinafter  designated  as  the  Oakdale 
district,  and  the  respondents  are  the  trustees  of  disolved  district 
No.  8,  Islip,  to  be  hereinafter  doaignated  as  the  Bohemia  district. 
The  appeal  is  brought  by  direction  of  a  vote  of  the  qualified 
electors  of  the  Oakdale  district  at  a  special  meeting  called  for  audi 
purpoea 

The  order  from  which  the  appeal  is  brought  was  executed 
under  and  pursuant  to  sections  131  and  129  of  the  Education 
Law,  the  former  of  which  authorizes  a  district  superintendent 
to  "  organize  a  nw  school  district  out  of  the  territory  of  one  or 
more  school  districts  which  are  wholly  within  his  supervisory 
district,  whenever  the  edncational  interests  of  the  community 
require  it"  The  appeal  brings  up  for  consideration  and 
determination  the  sole  question  aa  to  whether  the  educational 
interests  and  welfare  of  the  entire  territory  embraced  within  the 
new  districts  will  be  promoted  by  the  consolidation  of  the  two 
districts. 

The  iseues  are  defined  clearly  and  there  is  no  confusion  as  to 
the  facts.  The  Oakdale  district  contains  taxable  property  valued 
at  $1,840,190  (school  year  of  1914-1915),  about  ninety  per  cent 
of  which  is  owned  by  three  taxpayers  and  consista  of  exceedingly 
valuable  and  extensive  estates  situated  along  the  shore  of  Great 
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South  Bay  aad  iU  tributaries.  The  permanent  resident*  are  for  the 
most  part  employees  of  the  owners  of  such  estates.  The  Bohania 
district  joins  the  Oakdal©  district  to  the  north  and  lies  back 
frwn  the  shore  and  the  land  is  comparatively  of  small  value.  The 
assessed  valuation  of  the  district  is  about  $300,000.  Nearly  all  the 
residents  are  laboring  men  and  mechanics,  living  in  the  village 
of  Bohemia,  emaployed  in  the  manufacture  of  cigars  or  upon  large 
estates  in  the  vicinity.  There  are  about  thirty  children  in  the 
Oakdale  district,  while  the  Bohemia  district  has  one  hundred  and 
sixty-seven.  The  average  daily  attendance,  during  the  school 
year  ending  July  31,  1915,  in  the  Oakdale  district  was  twenty-two, 
and  in  the  Bohemia  district  it  was  ninety-five.  Two  teachers  are 
employed  in  the  Oakdale  school  and  three  in  the  Bohemia  school. 
■  The  tax  rate  in  the  former  district  for  the  a^ool  year  of  1914- 
1915  was  about  eighty  cents  on  $1,000,  and  in  the  Bohemia 
district  it  was  $10  on  a  $1,000. 

The  situation  thus  described  presents  a  case  of  clear  inequality 
in  the  tax  burden  imposed  upon  districts  which  are  substantially 
a  part  of  the  same  community.  It  illustrates  emphatically  one 
of  the  most  noticeable  defects  of  school  administration  under 
existing  laws,  for  the  remedy  of  which  various  proposals  have  been 
submitted  from  time  to  time.  While  it  may  be  stated  as  a 
general  proposition  that  controvereies  as  to  school  boundaries 
involving  the  transfer  of  territory  from  one  school  district  to 
another  ^ould  not  be  based  solely  upon  the  ground  of  equalizing 
the  tax  burdens,  it  is  also  well  established  that  the  extension  of 
the  tax  unit  by  annexation  or  consolidation  is  justified  where  it 
results  in  equalizing  the  expense  to  be  borne  for  the  support  of  the 
schools  by  the  taxpayers  of  the  community. 

It  is  insisted  by  the  api)ellant8  that  they  and  the  other  tax- 
payers of  the  Oakdale  district  have  no  interests  in  common  with 
those  of  the  Bohemia  district,  and  that  for  such  reason,  among 
others,  the  district  should  not  lose  its  identity  and  diould  be 
permitted  to  continue  in  control  of  the  school  which  is  needed  for 
the  proper  inetruotion  of  the  children  of  their  district.  It  is 
apparent  that  the  distance  between  the  school  at  Oakdale  and  the 
school  at  Bt^enaia  is  great  enough  to  warrant  the  maintenance  of 
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two  schools  for  the  otnivenience  of  the  children  of  both  villages, 
iind  there  are  a  auffioirat  nmnher  of  the  children  in  both  to  make 
it  advisable,  perhaps,  to  maintain  both  schools.  This  fact  does 
uot,  however,  affect  the  wisdom  or  desirability  of  consolidation 
for  the  purpose  of  equalizing  the  burden  of  school  maintenance. 
The  valuable  property  in  the  Oakdale  district  should  be  charged 
with  the  support  of  the  schools  within  a  reasonable  distance  there- 
from. T'ader'  conditions  existing  prior  to  the  consolidation 
such  property  was  only  required  to  contribute  a  nominal  amount 
for  the  maintenance  of  the  public  schools  of  the  vicinity,  while 
the  taxpayers  of  the  Bohemia  district,  considering  their  financial 
resources,  were  required  to  meet  an  excessive  tax  burden  for 
such  purpose. 

It  is  apparmt  that  the  Bohemia  district  is  doing  all  that  may 
be  reasonably  expected  of  it  for  the  large  number  of  children  to  be 
instructed.  The  records  of  this  Department  show  that  the 
facilities  afforded  for  the  instruction  of  the  children  in  the 
Bohemia  district  are  much  less  satisfactory  than  those  furnished 
for  the  much  fewer  children  in  the  Oakdale  district  The  school 
population  of  the  Bc^emia  district  is  many  times  greater  than  that 
of  the  Oakdale  district  It  is  therefore  obvious  that  the  improve- 
ment of  school  conditions  in  the  Bohemia  district  will  prconote  the 
edncational  interests  of  the  entire  community  taken  as  a  whole. 
The  consolidation  will  give  greatly  increased  financial  strength 
to  the  Bohemia  district,  which  will  result  in  the  substantial 
improvement  of  school  accommodations  afforded  a  large  majority 
of  the  children  of  the  community.  The  district  superintraident 
evidently  had  this  in  mind  when  he  executed  the  order  con- 
solidating the  two  districts.  In  view  of  this  conditi<m  it  seems 
to  be  established  that  the  consolidation  is  "  for  the  educational 
interests  and  welfare  "  of  the  children  of  the  territory  formerly 
comprising  the  dissolved  districts. 

The  consolidation  will  relieve  the  taxpayers  of  the  Bohemia 
district  to  a  material  extent  in  what  has  been  to  them  a  serious 
tax  burden.  Because  of  the  great  assessed  valuation  of  the 
Oakdale  district  the  additional  cost  of  school  maintenance  caused 
by  the  consolidation  will  not  increase  largely  the  tax  rate  in  the 
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Oakdale  district.  The  coDsolidatiou  will  therefore  bring  about 
a  more  equitable  difttributioo  of  the  coet  of  school  maintenance 
upon  the  taxable  property  which  should  be  subjected  naturally 
to  Buoh  burden.  The  probable  immediate  result  of  the  consoli- 
dation will  be  greatly  increased  educational  opportunities  for 
the  160  or  more  sobools  children  in  the  Bohemia  district  The 
school  at  Oakdale  may  be  continued,  notwithstanding  the  c(m- 
Bolidation>  so  as  to  afford  the  children  of  that  community  the 
school  advantages  which  fiieir  circumstances  demand.  The 
appellant  has  failed  to  establish  his  contenticm  that  the  educational 
intereets  and  welfare  of  the  two  districts  will  not  be  promoted 
by  the  order  of  the  district  superintendent,  and  therefore  such 
order  must  be  sustained 

The  order  of  consolidation  forms  a  new  district  oat  of  the 
territory  of  the  dissolved  districts,  to  be  known  as  school  district 
No.  7,  town  of  Islip,  Suffolk  county.  It  is  incumbent  upon  the 
district  superintendent  to  call  a  meeting  of  the  qualified  electors 
of  the  consolidated  district,  as  provided  in  sections  190  and  lill 
of  the  Eduoation  Law,  for  the  purpose  of  organizing  the  new  dis- 
trict by  the  election  of  district  officers.  The  first  meeting  eo  held 
should  elect  a  trustee  or  a  board  of  three  trustees,  and  a  district 
clerk  and  collector.  Proceedings  should  thereupon  be  taken  by  the 
trustees,  as  provided  in  sections  141-145,  inclusive,  of  the  Edu- 
cation Law,  for  the  organization  of  a  union  free  school  district. 
After  such  organization  is  effected,  provision  should  be  made  for 
a  fair  representation  frwn  the  Oakdale  district  upon  the  board  of 
education  of  the  union  free  school  district,  and  this  Departm«»t 
will  take  such  action  as  may  be  neccesary  and  l^al  to  oan^  into 
efl'ect  such  provision. 

The  appeal  is  dismissed. 
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lo  the  Matter  of  the  Appeals  frcHD  the  Order  of  J.  M.  Bonnss, 
District  Superintendent  of  Seho(^  of  the  Sec<Mid  Supervisory 
District  of  Oswego  Couatj,  Dissolving  Districts  Noe.  1,  2,  6  and 
8,  of  the  Town  of  Williamatown  in  Such  County  and  Creating 
a  New  Diatriot  out  oi  the  Territory  of  Such  DiBtriot* 

Case  Na  847 

(Decided  November  20,  1910) 

Tlw  ellmlmttloB  of  thnt  anuB  nnfraded  ebmenUTy  achooli,  one  of  tnfeiioi 
■Undaidi,  and  th*  tnlMtltution  tli«i«fore  of  a  paded  department  aehool 
appiovad. 

School  dietricta  Nos.  1,  2  and  0,  town  of  WllliamstowQ,  Oswego  eount7, 
and  union  free  aehool  district  No.  e  of  that  luwn,  were,  on  AprU  2S,  1015, 
diaaolved  bj  the  district  auperintendent  of  schools  of  the  second  super- 
vUoTj  district  of  Oswego  county,  and  in  place  thereof  district  No.  1, 
town  of  Williamstown,  Oswego  county,  was  organiied.  The  majority  of 
the  qualified  electors  of  the  dissolved  districts  have  joined  in  this  appeal. 
Diitricta  Nos.  1,  2  and  9  are  ordinary  common  ecliool  districts  each  with 
one  teacher  and  inadequate  huildings.  Five  teachers  are  now  employed 
in  the  four  dissolved  districts;  in  the  consolidated  district  four  teachers 
will  be  aufScicnt,  even  for  the  oepratiod  of  two  or  mors  years  of  high 
■ehool  work.  Under  the  facta  in  this  case  the  proposed  change  is  justified. 
Appeal  dismissed. 

Davies,  Johnatm  &  Wilkinson,  attorneys  for  appellants. 

F.  Q.  Whitney,  attorney  for  respondent. 

FiKLKT,  Commissioner. —  On  April  28,  1915,  J.  M.  Bonner, 
district  superintendent  of  schools  of  the  second  supervisory  dis- 
trict of  Oswego  county,  executed  an  order  dissolving  school  dis- 
tricts Nos.  1,  2  and  9,  town  of  Williamstown,  Oswego  county,  and 
uni(m  free  school  district  No.  6  of  such  town,  and  out  of  the  ter- 
ritory thereof  created  a  new  district  to  be  known  aa  school  district 
No.  1,  town  of  Williamatown,  Oswego  county.  Separate  appeals 
from  such  order  have  been  brought  by  the  trustees  of  districts 
Nog.  1,  2  and  9,  in  behalf  of  a  majority  of  the  qualified  electors 
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of  such  districts.  The  decision  herein  will  determine  the  qaes- 
tions  raised  in  eadi  appeal. 

The  order  complained  ot  waa  executed  onder  secticxi  129  of 
the  Education  Law,  which  authorize^  a  district  superintendent  to 
dissolyo  one  or  more  school  districts  and  to  form  a  new  district 
from  the  territory  thereof,  He  was  not  required  under  this  sec- 
tion to  obtain  the  consent  of  the  trustees  of  the  several  districts, 
nor  is  the  validity  of  the  order  affected  by  the  fact  that  a  majority 
of  the  qualified  electors  of  the  three  districts  r^resented  hj  the 
appellants  are  opposed  to  the  dissolution  and  consolidation. 

It  is  apparent  that  the  respondent  district  superintendent  had 
in  mind  the  abaodcmmcnt  of  the  three  schools  maintained  in  such 
districts  and  the  establishment  and  maintenance  of  a  central  school 
for  the  cmsolidated  district  in  the  unincorporated  village  of 
Williamstown.  He  states  in  his  order  that  the  dissolution  of  such 
districts  and  their  ctmsolidation  will  be  to  the  educational  advan- 
tage of  the  dissolved  districts.  The  respondent  has,  in  ordering  the 
consolidation  of  the  districts,  attempted  to  conform  to  the  estab- 
lished policy  of  the  States  o^  centralizing  school  facilities  in  our 
rural  communities  by  eliminating  weak  and  inefficient  schot^ 
where  it  will  be  to  the  educational  advantage  of  the  children  trf 
the  community  and  may  be  accomplished  without  serious  hardship 
to  them.  This  policy  has  been  approved  by  the  Department  and 
has  been  declared  by  legislative  enactment. 

The  appellants  may  not,  therefore,  complain  properly  of  the 
arbitrarinees  of  the  consolidation  order  if  it  appears  that  the 
educational  advantages  and  sdiool  facilities  for  the  children  in  the 
dissolved  district«  will  be  promoted  by  affording  them  the  privi- 
leges of  a  stronger  and  better  organized  central  school,  so  located 
that  they  may  attend  such  school  without  serious  inconvenience. 
The  fact  that  many  of  the  children  in  the  dissolved  districts  will 
be  required  to  travel  a  greater  distance  to  attend  the  central  school 
than  would  be  required  of  them  if  the  schools  in  such  districts 
were  continued,  does  not  control  necessarily  the  disposition  of  this 
casa  It  is  obvious  that  any  attempt  to  carry  out  the  policy  of 
consolidation  will  result  in  increasing  the  diatanres  that  some  of 
the  children  in   the  territory  affected  by  the  consolidation  are 
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Teqoired  to  travel  in  attending  school.  If  the  increased  dUtances 
do  not  result  in  substantial  hardship,  incommeoBurate  with  the 
inoreased  school  facilities  to  be  afforded  by  the  central  school, 
the  order  of  consolidation  ought  not  to  be  set  aside  upon  this 
ground. 

It  should  be  noted  in  this  connection  that  decisicHW  rendered 
upon  certain  former  appeals  from  orders  dissolving  and  oraisoli- 
dating  school  districts  were  rendered  prior  to  the  efttabliriuaent 
of  the  presemt  policy  of  oonsolidation.  Under  the  provisions  uf 
chapter  129  of  the  Laws  oi  1913,  amending  the  Education  Law 
so  88  to  provide  for  the  consolidation  of  districts  by  the  vote  of 
qaalified  electors,  and  the  amendment  of  sectitm  131  of  such  law 
by  chapter  101  of  the  Laws  of  1914,  giving  to  districts  consoli- 
dated by  district  superintendents  as  provided  in  section  129  of  the  . 
Educati<m  Law,  the  distriot  quotas  formely  apportioned  to  the 
dissolved  districts,  it  is  competent  to  bring  about  the  consolidation 
of  districts  either  by  the  consent  of  the  qualified  electors  Uiereof 
or  by  order  of  the  district  superintendent,  where  in  his  opinion 
it  is  advisable  to  do  so  for  the  benefit  of  the  children  in  the  dis- 
tricts to  be  consolidated.  These  statutes  were  not  in  force  at  the 
time  the  decisions  relied  upon  by  the  appellant's  attorneys  were 
rendered  and  do  not,  as  has  been  frequently  held  in  more  recent 
deeiaions,  affect  the  determination  of  an  appeal  from  an  order  of 
conaolidation  where  it  appears  that  such  order  will  result  in 
improved  educational  conditions.  The  order  of  consolidation 
herein  appealed  from  must  be  sustained  if  the  facts  presented  show 
that  the  maintenance  of  a  central  school  by  (he  consolidated  dis- 
trict will  afford  additional  and  improved  school  facilities  for  the 
children  of  the  community,  without  serious  inconvenience  or  hard- 
ship and  without  unreasonably  increased  financial  burden. 

There  is  no  material  ccmfiict  as  to  relevant  facts.  Districts  Noa. 
1,  2  and  9  are  ordinary  common  school  districts,  e&dii  maintaining 
a  school  with  one  teacher,  in  buildings  constructed  without  regard 
to  the  present  standard  of  sdiool  sanitation,  ventilation  and  equip- 
ment The  records  of  this  Department  diow  that  no  substantial 
improvements  have  been  made  in  recent  years  in  the  school  build- 
ings in  such  districts.    All  such  school  buildings  are  well  below 
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the  average  ot  {hose  mamtained  in  rural  aohodl  diatriotB.  If  proper 
and  adequate  sdux^  acc(Hnmodations  are  to  bo  afforded  to  the 
(^ildreo  <yi  mcb  districts,  it  would  be  imperative  within  a  com- 
paratively short  time  to  alter  extensively  or  to  rebuild  the  school 
buildings  in  ecHne,  if  not  all,  of  tlieee  districts,  unices  oonaolidated. 

The  average  daily  attendance  of  children  at  the  school  in  dis- 
trict No.  1  for  the  school  year  wdiug  July  31,  1916,  was  fifteen; 
that  of  district  No.  2  was  four ;  and  that  of  district  No.  9  was 
fifteen.  The  assessed  valuation  of  the  taxable  property  in  district 
No.  1  for  such  year  was  $41,437;  that  of  district  No.  2  was 
$80,421;  and  that  of  district  No.  9  was  $16,470.  The  assessed 
valuation  o£  union  free  school  district  No.  6  was  $110,119.  The 
total  assessed  valuation  of  the  consolidated  distriot  will  be  $198,- 
.  447.  It  ai^iears  that  for  said  school  year  two  taachers  vrexe 
employed  at  the  sdiool  in  union  free  school  district  No.  6,  and 
there  was  an  average  daily  attendance  of  thirty-eight.  The  prob- 
able total  number  of  children  in  attendance  at  the  st^ool  Ln  the 
consolidated  district  will  therefore  be  not  more  than  one  hundred 
and  ten.  There  are  at  present  employed  in  the  schools  of  the 
dissolved  district  five  teadiers,  and  it  is  stated  by  the  respondent 
that  four  teachers  will  be  sufB^ient  to  give  suitable  instructicm  to 
die  children  of  the  consolidated  district  in  the  central  school, 
including  instruction  in  two  or  more  years  of  hi^  school  work. 

Union  free  school  district  No.  6  comprises  the  unincorporated 
village  of  Williamstown,  which  is  the  natural  commercial  social 
and  religious  center  of  the  community.  The  school-house  in  that 
district  is  a  substantial  building  and  may  be  repaired  or  altered 
without  difficulty,  so  as  to  give  suitable  facilities  to  all  the  childroi 
of  the  consolidated  district.  The  school  already  maintained  in 
that  district  is  graded  and  if  the  children  of  the  dissolved  districts 
are  in  attendance  it  will  necessitate  a  more  complete  oi^ianizatitm, 
with  facilities  for  giving  instruction  in  advance  of  that  now  given. 

The  papers  on  appeal  show  that  all  but  four  of  the  families  in 
dissolved  districts  Nos.  1,  2  and  9  live  less  than  two  miles  from 
the  school-house  in  the  village  of  Williamstown.  Some  of  die 
children  in  district  No.  9  will  be  required  to  travel  two  miles  or 
more  to  reach  the  school-house  at  Williamstown.    The  school-house 
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in  diatrict  No.  1  is  leee  than  a  mile,  and  the  sc^ool-housee  in  dis- 
tricts Kos.  2  and  9  are  about  a  mile  and  a  quarter  iTom  the 
school-house  in  union  free  school  district  No.  6.  It  would  appear, 
therefore,  that  the  increased  distances  required  to  be  traveled  by 
the  children  in  the  dissolved  districts  are  not  prohibitive  and  will 
not  aeriouslj  int^fere  with  school  attendance^  The  school  authori- 
ties of  the  consolidated  district  ma;,  in  oase  the  distances  are  so 
great  as  to  prevuit  school  attendance,  provide  means  of  transpor- 
tation. The;  will  be  better  enabled  to  do  this  because  of  the  pro- 
vision made  for  the  apportionment  of  the  district  quotas  of  the 
disBolved  districts  to  tlie  consolidated  diBtrict, 

The  coDsolidatioD  will  permit  of  the  elimination  of  three  small 
ungraded  elementary  schools,  one  of  most  meager  attendance,  of 
low  educational  standards  and  unsatisfactory  equipment,  and  the 
substitution  therefor  of  a  graded  departmeoit  school,  with  either 
a  partial  or  a  full  high  school  course,  taught  bj  experienced 
teachers.  The  central  school  maintained  in  the  building  now  pro- 
vided for  it,  equipped  with  modem  appliances  and  apparatus,  will 
be  able  to  provide  much  more  effective  instruction  for  the  children 
of  the  community  than  they  now  receive.  The  establishment  and 
maintenance  of  a  high  school  course  would  give  to  the  children  of 
this  community  advantages  which  they  can  only  now  obtain  after 
considerable  hardship,  inconvenience  and  expense^  The  resources 
of  the  consolidated  district  are  sufBelent  to  justify  the  proposed 
improved  eduoati(mal  conditions.  There  can  be  qo  advancement 
or  improvemrait  without  ot«isolidation  as  affected  by  the  respond- 
ent's order. 

The  facts  presented  upcm  the  appeal  and  informati<«  obtained 
through  officers  of  this  Department  who  have  reported  as  to  the 
educational  conditions  in  this  community  indicate  convincingly 
that  the  proposed  centralization  of  school  facilities  in  the  manner 
contemplated  by  the  respondent  will  ben^t  ultimately  the  children 
of  the  entire  ctwomunity.  The  tax  burden  imposed  by  the  mainte- 
nance of  such  a  school,  taking  into  consideration  the  district  quotas 
to  be  apportioned  to  the  consolidated  district  and  the  additional 
teachers'  quotas  because  of  the  employment  of  the  additional 
teachers,  will  not  be  far  in  excess  of  that  required  for  the  maiu- 
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tauuwe  of  the  inadequate  and  nnsatisfactoiy  uograded  schools  in 
the  diasolved  districts.  It  is  my  belief  that  the  order  of  consolida- 
tioD  will  be,  aa  stated  hj  the  respondeat,  to  the  educational  advan- 
tage of  the  disB(dTed  districts.  It  is  therefore  mj  duty  to  sustain 
the  respondent's  order.  In  vienr  of  the  fact,  however,  Uiat  such 
order  of  consolidation  was  stayed  pending  ihe  determination  of 
the  appeals  herein  and  that  ai^ools  are  bring  maintained  in  the 
dissolved  districts  at  the  present  time,  and  t^at  trustees  are  in 
office  in  sudi  districts  and  have  levied  taxes  which  are  being  col- 
lected for  the  support  of  such  schools,  it  is  advisable  to  postpone 
the  taking  effect  of  the  order  until  saeh  schools  are  closed.  The 
respondent  district  superintendent  is  therefore  directed  to  modify 
his  order  of  disscJution  and  omsolidation  so  that  it  shall  take 
effect  not  earlier  than  Jtme  1,  1917. 

The  appeals  arc  dismissed. 


In  the  Matter  of  the  Appeal  from  an  Order  Dividing  URiorf  Fbsb 
School  Distbict  No.  1,  Town  of  Felham,  and  Forming  a  New 
District  out  of  a  Part  of  the  Territory  Thereof 

Case  No.  345 

(Decided  December  6,  1916) 

The  iBteresta  of  tlie  chUdrea  of  tlie  entire  district  aie  die  State's  first  concern 
and  on  this  basil  nndei  tlie  facts  here  shown  the  app«al  heicin  la  sna- 
tained. 

Union  free  school  district  No.  1,  town  of  Pelham,  Westchester  county, 
aa  now  constituted,  included  that  town  and  includes  the  villages  of  North 
Pelham,  Pelham  and  Pelhsm  Manor.  Samuel  J.  Preston,  the  district 
superintendent  of  schools  of  the  first  supervisory  district  of  Westchester 
county,  made  an  order  to  take  effect  April  5,  191B,  dividing  the  district 
so  as  to  leave  the  village  of  North  Pelham  a  district  by  itself.  Appellants 
are  residents  and  tax  payers  of  union  free  school  district  No.  1,  town  of 
Pelham,  and  appeal  upon  the  ground  th^t  the  order  is  against  the  educa- 
tional interests  of  the  old  district.  There  is  no  proof  or  suggestion  oi 
proof  that  the  children  of  Pelliam  and  Pelhara  Manor  will  receive  addi- 
tional opportunities  by  the  creation  of  the  new  district.  The  change  also 
creates  other  diimd vantages.     Appeal  sustained. 
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Harry  A.  Anderscai,  attorney  for  affiants. 
Albert  R.  Palmer,  attorney  for  respondent. 

FiiTLST,  C(Himiieei<«eo'. —  Union  free  achool  district  Ko.  1, 
town  of  Pelham,  Westtdiester  county,  compriaes  all  of  such  town, 
and  embraces  within  its  limita  the  incorporated  villages  of  North 
Pelham,  Pelham  and  Pelham  Manor.  Samuel  3.  Preston,  dis- 
trict superintendent  of  schools  of  the  first  supervisory  district  of 
WestdieBter  oounty,  executed  an  order,  dated  March  8,  1916,  to 
take  effect  April  5,  1916,  dividing  auch  union  free  bcIiooI  district 
and  forming  out  of  a  portion  of  the  territory  thereof  a  new  district 
to  be  known  aa  school  district  No.  2,  town  of  Pelham.  Such  new 
district,  as  so  established,  was  to  include  substantially  all  of  the 
territory  wfthin  the  Tillages  of  Pelham  and  Pelham  Manor,  leav- 
ing the  village  of  North  Pelham  as  a  district  by  itself.  The  order 
directed  that  the  bonded  indebtednees  of  the  district  and  the  value 
of  the  school  property  be  apportioned  equitably  between  the  two 
districts. 

The  appellants  are  residents  and  taxpayers  of  union  free  school 
district  No.  1,  town  of  Pelham,  four  of  &em  residing  in  the 
village  of  North  Pelham,  two  in  the  village  of  Pelham  and  one  in 
the  village  of  Pelham  "Manor.  Their  appeal  is  based  upwi  the 
grounds,  among  others,  that  the  order  is  opposed  to  the  educational 
interests  of  the  district  as  constituted  before  such  order  was  exe- 
cuted and  that  it  discriminates  against  and  is  unjust  to  the  tax- 
payers  and  residents  of  the  village  of  North  Pelham.  Many  of 
the  residents  of  the  villages  of  Pelham  and  Pelham  Manor  are 
against  the  attempted  division  of  the  district,  it  being  insisted 
forcibly  upon  the  argument  that  if  a  vote  of  all  the  qualified 
electors  of  such  villages  were  taken  upon  the  question  it  would 
appear  that  a  majority  were  in  favor  of  retaining  the  existing 
distriot  But  notwithstanding  the  apparent  diversity  of  opinion 
among  the  residents  of  such  villages  as  to  the  advisability  of  a 
dirision  of  the  district,  it  is  obvious  that  the  real  controversy  is 
between  the  residents  of  such  villages  who  favor  the  establiahment 
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of  a  new  distiict  and  the  reeidentB  of  Sorth  Felham  yrko  t^pow 
tike  ch£iig& 

A  detenmnation  of  tiie  issueB  raised  <hi  the  ^peal  neceaaitates 
a  cotiBidenti(»i  of  the  local  aituation.  Ajb  baa  alioedj  been  noted^ 
union  free  aohocd  district  Xo.  1  oomprisea  all  the  town  of  Felbam, 
BO  that  for  tax  and  other  pnrpoaes  the  town  ia  the  school  onit. 
The  district  lies  between  ^e  citiea  of  Mount  Vemon  and  New 
Rochelle,  and  bordeia  upoa  the  city  of  New  York.  It  is  almost 
entirely  a  residential  community,  the  greater  portion  of  the  inhabi- 
tants having  busineee  in  the  city  of  New  York.  The  populaticm 
of  the  district  according  to  the  last  State  censoa  is  4,470,  of  which 
North  Felham  has  1,900,  Felham  1,090  and  Felham  Manor  1,480. 
There  are  two  grammar  or  ^emeutaiy  sohocAa  and  a  high  scho(^ 
maintained  in  the  diBtrict,  viz.,  the  Hutchinson  school  at  North 
Felham,  and  the  Siwanoy  and  high  school  at  Felham  Manor.  There 
were  621  pupils  registered  in  attendance  at  such  schools  during 
the  school  year  ending  in  June,  1915,  of  which  311  attended  the 
Hutchinson  scho<^,  224  the  Siwanoy  school  and  86  the  hi^  school. 
More  than  one-half  of  Uie  pupils  in  the  high  school  reside  in  the 
village  of  North  Felham,  and  of  the  graduates  from  guch  school 
during  the  past  three  years  a  majority  were  from  North  Felham. 
The  aasesaed  valuation  o£  the  taxable  property  in  North  Felham 
is  $1,621,423,  of  that  in  Felbam,  $1,819,180,  and  of  that  in 
Felham  Manor,  $3,371,754.  By  dividing  the  district  as  proposed 
in  the  order,  the  North  Felham  district  would  have  a  valuation  of 
$1,621,423,  while  that  of  the  new  diatrict  would  be  $5,190,934. 

Ordinarily  the  presumption  would  be  in  favor  of  the  reastmable- 
ness  and  educational  propriety  of  an  order  of  a  district  superin- 
tendent dividing  a  district  and  eetablishing  a  new  district  out  of 
the  territory  thereof.  The  order  appealed  from  oontravMiee  the 
established  policy  of  the  Department,  which  has  the  general  sup- 
port of  authorities  in  school  administration  and  has  been  sustained 
by  legislative  enactment,  in  respect  to  the  elimination  of  duplica- 
tion of  school  control  when  feasible,  and  the  concentration  of  the 
teaching  and  supervision  forces  so  that  sobo<d  facilities  may  be 
organized  more  economically  and  advantageously  for  the  benefit 
of  as  many  pupils  as  may  avail  themselves  otHiveniently  of  such 
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facilities.  In  view  of  this  tnicumstance  it  must  appear  that  the 
oonditions  under  wliich  tlie  order  was  ezecated  are  such  aa  to 
render  it  impoeaiUe  to  maintain  the  sdiools  of  the  district  under 
one  management  without  affecting  injuriously  the  educati<Mial 
welfare  and  interests  of  the  ohildrcD  of  the  district. 

There  i»  no  proof,  or  suggeetion  of  proof,  adduced  hy  those 
favoring  the  divisicm  that  the  children  of  the  villages  <^  Pelham 
and  Pelham  Manor  will  leceive  additional  or  improved  educational 
opportunities  or  advantages  by  the  establidunent  of  a  new  district, 
or  that  they  will  be  able  to  attend  school  with  less  difficulty  or 
inconvraiience  if  the  change  ia  made.  The  Siwanoy  school  and 
the  hi^  school  are  in  the  village  of  P^am  Manor,  conveniently 
accessible  to  the  children  in  the  new  district,  and  the  division  is 
not  contemplated  with  a  view  of  changing  the  location  or  increas- 
ing the  facilities  of  such  schools.  The  only  obvious  effect  of  the 
division  will  be  to  deprive  the  pupils  in  North  Pelham  of  the 
privilege  of  attending  the  hi^  school  in  Pelham  Manor,  which 
has  been  erected  and  maintained  by  the  aid  of  the  taxpayers  of 
North  Pelham  so  that  their  children  may  have  the  advantage  of 
secondary  instruction  within  their  own  district  The  lose  thus 
occasioned  may  be  supplied  only  by  the  establishment  and  main- 
tonance  of  a  high  school  in  connection  with  the  elementary  BobofA 
now  maintained  in  that  village.  The  effect  would  be  to  have  two 
small  high  st'hoola,  each  with  forty  or  less  pupils,  in  place  of  the 
present  comparatively  strong  hi^  school.  Such  a  change  would 
result  in  a  substantial  weakening  of  the  local  school  oi^anizatiou 
and  materially  lessen  the  achoiJ  advantages  of  more  than  a  majors 
ity  of  the  children  of  the  community.  THe  proposed  division  of 
the  district  will  not  improve  school  conditions.  The  intereets  of 
the  children  oi  the  entire  district  are  the  State's  first  concern, 
and  in  tliis  view  of  the  situation  it  seems  clear  that  the  "  educa- 
tional iuterests  of  the  community  "  described  in  the  respondent's 
order  do  not  require  the  organization  of  a  new  district  out  of  the 
territory  of  the  present  district. 

It  may  not  be  doubted  that  the  district  saperintaudoit  acted 
in  good  faith  and  for  what  seemed  to  him  to  be  for  the  benefit  of 
all  concerned,   in  ordering  the  organization  of  a  new  district 
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There  waa  erident  iaA  oi  Jutrnumy  betwem  the  pstnms  of  the 
school  residing  at  Pcdhftm  Manor  and  thoee  at  Ncnth  PeJhain. 
The  respondoit  etatee  in  part  explanatioD  of  hia  position.  "  See- 
ticmalism  does  exist.  It  is  sot  a  theory,  but  a  oonditioo.  It  may 
be  regretted,  bat  the  fact  remainBL  Independent  inTestigatioD  has 
eataUiahed  this  fact  to  my  entire  satisfaetion,  etc." 

The  proof  adduced,  the  argnmenta  and  aasotitMia  of  interested 
parties,  the  briefs  of  attorneys,  and  communications  on  file  in 
this  Department  disclose  forcefully  enough  that  there  was  otmflict 
between  the  two  sections  of  the  district,  based  presumably  on 
differences  of  social  conditions  and  environment  It  is  unnecea- 
aary  to  cfMoment  upon  this  aspect  of  the  case  othear  than  to  note 
its  influence  up<m  the  district  superint^ident.  He  conceived  it  of 
BofScient  importance  to  justify  the  summary  aeparatim  of  the 
contending  localities,  and  his  views  of  the  situatitm  are  entitled 
to  respectful  oonsideration.  I  am  unable,  however,  after  careful 
and  thoughtful  consideration,  to  ctme  to  his  conclusion. 

Half  the  children  and  cme-quarter  of  the  taxable  property  are 
left  by  the  order  in  Uie  North  PeJham  district,  while  tbre»quartera 
of  the  wealth  of  the  district  is  chargeable  with  the  education  of 
the  remainder  of  the  children  of  the  district  This  adjustmait 
imposes  an  inequtable  financial  burden  upcu  the  porti<Hi  of  the 
district  having  smaller  resources  and  greater  obligations.  The 
individual  wealth  of  the  residents  of  Pelham  and  Pdham  Manor 
is  far  greater  than  that  of  the  residents  of  North  Pelham.  None 
of  the  former  have  been  beard  to  say  that  they  are  not  willing 
that  the  childr^i  of  their  North  Pelham  neighbors  should  share 
equally  with  their  own  in  the  superiw  school  facilities  and  advan- 
tages which  their  greater  wealth  will  enable  diem  to  providei 
They  could  not  expect  the  district  superintendent  or  the  Cmu- 
missioner  of  Educaticm  to  sustain  a  contention  that  the  district 
should  be  divided  for  the  reason  that  they  desired  to  afford  their 
children  certain  educational  advantages  or  opportunities  which 
were  not  suitable  for  other  children  in  the  district.  Such  a  CMi- 
tention  striken  at  the  basis  of  our  public  school  system,  which 
demands  that  our  schools  be  free,  wiUi  equal  privileges,  to  all. 
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The  district  as  it  now  exists  has  BufGcient  financial  resources  to 
furnish  axoeptioiial  school  facilities  and  appropriate  instructi(«i, 
whether  vooational  or  otharwise,  to  all  children  in  the  district, 
r^rdlesB  of  their  environment  or  their  social  status.  If  conflict- 
ing notims  aa  to  the  needs  of  the  children  of  the  district  result  in 
secti<Hia1iam  and  dissension,  retarding  school  devetopment  and 
seriously  injuring  the  eduoational  interestB  of  the  children  of  the 
district,  the  Department,  in  the  exercise  of  its  supervisory  control 
of  the  sdiools  of  the  district,  will  endeavor  hy  appropriate  action 
to  bring  about  a  settlement  of  the  controversies.  But  lack  of 
harmony  or  incompatibility  between  secti<Hi8  of  a  district  ought 
not  to  be  r^arded  as  a  justification  for  a  separation  of  the  contend- 
ing portions,  especially  if  it  appears,  as  in  this  case,  that  a  major- 
ity of  the  childroi  of  the  district  may  be  deprived  by  the  diviflion 
of  substantial  eduoational  privileges. 

The  appeal  is  sustained. 

It  is  hereby  ordered  that  the  oider  executed  oa  March  8,  1916, 
by  Samuel  J.  Preston,  district  superintendent  of  schools  of  the 
first  supervisory  district  of  Weetchester  county,  organizing  a  new 
school  district  to  he  known  as  school  district  No.  2,  town  of  Pel- 
ham  in  such  county,  out  of  a  portion  of  the  territory  of  union  free 
school  district  No.  1  of  such  town,  be  and  the  same  hereby  is  set 
asi>le  and  declared  of  no  effect. 
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AHENDMXNTS. 

BnU  1. —  Claima,  coonterclaims  and  replies  maj'  be  amended 
apoD  order  of  tbe  court  or  a  judge  thereof. 

The  order  granting  the  amendment  mufit  set  forth  verbatim  the 
amended  part  or  parts  of  the  pleading  and  by  the  necessary  refer- 
ences to  the  original  ple:ading  must  indicate  where  the  changes  in 
the  original  pleading  are  made. 

The  amended  pleading  must  recite  on  its  face  the  date  when  the 
order  permitting  tiie  amendment  was  granted. 

Except  when  the  order  permitting  the  amendment  is  made  dar- 
ii^  the  course  of  the  trial  of  a  claim  or  counterclaim,  or  unless  the 
order  permitting  the  amendment  otherwise  directs,  the  party  secur- 
ing the  order  must  file  in  the  clerk's  ofGce  at  Albany  within  ten 
days  after  the  order  permitting  the  amendment  is  granted  an 
original  and  twelve  copies  of  the  entire  pleading  as  amended,  and 
he  must  within  the  same  time  serve  upon  the  adverse  party  a 
duplicate  original  thereof. 

ANSWERS. 
RULE  2. —  The  state  is  not  required  to  answer  a  claim  and  all 
allegations  in  the  claim  are  treated  as  denied. 

'Sec.  285  of  the  code  of  civil  procedure  provides  ib  follows:  "Tlie  court 
may  establish  rules  lor  its  gOTernment,  and  the  regulation  of  practice  therein; 
prescrilte  the  forms  and  meuiodi  of  procedure  before  it,  vacate  or  modify  judg- 
ments, and  grant  new  trials,  and  except  at  otherwise  provided  in  said  rule* 
and  regulations,  or  the  code  of  civil  procedure,  the  practice  shall  be  the  same 
as  in  the  supreme  court.  Rules  of  the  board  of  claima  or  former  court  of 
cIaim^  DOW  in  force,  shall  continue  to  be  the  rule*  of  the  court  of  clftliiu  ontil 
chiDged  Iiy  Mich  oourk" 
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APPEAL.* 

BULB  8. —  Except  as  otherwise  directed  by  these  rules,  the 
prttctice  on  appeal  shall  be  the  same  as  that  in  the  supreme  court 
and  court  of  appeals. 

BULE  4. —  The  successful  party  on  appeal  most  file  in  the 
clerk's  office  of  the  court  of  claims  at  Albany  the  original  printed 
case  on  appeal  together  with  a  certified  copy  of  the  order  of  the 
appellate  court  remitting  the  proceedings  to  the  court  of  claims 
within  ten  days  after  said  order  is  Sled  in  the  clerk's  office  of  said 
appellate  court,  together  with  (1)  an  original  and  two  copies  of  his 
proposed  order  making  the  order  or  judgment  of  the  appellate 
court  the  order  or  judgment  of  the  court  of  claims,  and  (2)  an 
original  and  two  copies  of  his  proposed  judgment  of  the  court  of 
claims  based  on  said  order.  If  the  successful  party  on  appeal 
fails  to  comply  with  this  rule,  the  adverse  party  may  make 
application  to  the  court  of  claims  for  the  entry  of  the  appropriate 
orders  and  judgments. 

BULE  6. —  When  costs  ou  appeal  are  allowed  by  the  appellate 
court,  the  successful  party  on  appeal  must  within  the  time  stated 
in  Rule  4  file  in  tiie  clerk's  office  of  the  court  of  claims  at  Albany 
Ilia  proposed  bill  of  costs,  and  at  the  same  time  serve  upon  the 
adverse  party  a  copy  thereof,  together  with  notice  of  taxation  of 
costs,  which  shall  be  not  less  than  five  nor  more  than  ten  days 
thereafter. 

When  costa  on  appeal  are  allowed  by  the  appellate  court,  the 
same  may  be  Btipulsted  by  the  parties,  and  if  not  so  stipulated 
shall  be  taxed  by  the  clerk  of  the  court  of  claims  in  like  manner 
as  costs  are  taxed  in  the  supreme  court. 

ATTOBNET,  WHEN  PABTY  BEPBESENTED  BT. 
BULE  6. —  Whenever  under  these  rules  a  party  to  a  daim  ia 
directed  to  do  an  act,  or  service  of  any  paper  or  notice  is  directed 
to  be  made  upon  any  party  to  a  daim,  if  said  party  is  represented 
by  an  attorney  said  act  must  be  done  by  said  attorney  and  said 
service  must  be  made  upon  said  attorney. 

BBIEF8. 

BULE  7. —  Whenever  either  party  desires  to  submit  a  brief  or 

the  court  directs  the  submission  thereof,  the  party  submitting 
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the  same  mast  serve  a  copy  upon  Uie  adverse  party  within  the 
time  prescribed  by  the  court  for  that  purpoae,  or  if  the  time  is 
not  so  prescribed,  within  twenty  days  after  the  completion  of 
the  trial  or  the  hearing  of  the  application,  in  connection  with 
which  the  brief  is  submitted.  If  either  party  desires  to  submit 
a  reply  brief,  the  party  submitting  the  same  must  serve  upon  the 
adverse  party  a  copy  of  said  reply  brief  within  ten  days  after 
the  service  upon  him  of  the  brief  to  which  his  brief  is  a  reply. 

Whenever  either  party  to  a  claim  serves  upon  the  adverse 
party,  pursuant  to  this  rule,  any  brief,  he  must  at  the  same  time 
send  to  the  clerk's  office  at  Albany  fonr  copies  thereof.  The 
clerk  shall  upon  the  receipt  thereof  send  one  copy  to  each  of  the 
judges  hearing  the  claim  and  shall  file  the  remainii^  copy  or 
copies  in  his  office. 

All  briefs  must  recite  on  their  face  when  and  where  the  claim 
was  tried,  or  the  application  made,  and  before  which  judge  or 
judges. 

OALENSAB  OF  CLAIMS.* 

RULE  8. —  The  district  calendar  shall  be  made  np  for  each  of 
the  districts  mentioned  below  of  the  claims  arising  within  the 
counties  named : 

Albany  District 


Albany 

Franklin 

Orange 

Behoharla 

Fulton 

Putnam 

Suffolk 

Broome 

Greene 

Qiieena 

Sullivan 

GlintoQ 

Hamilton 

Beniaelaar 

Tioga 

Colnmbi* 

Kings 

Richmond 

Ulrter 

DelAWkre 

Hontgomerv 

Book  land 

Warren 

DutcbeH 

NaiMU 

Saratoga 

Waahington 

Euez 

New  York 

Sehenectady 

Utica  Distbict 

Chenango 

Lewis 

Ota^ 

St  Lavrenea 

Herkimer 

Oneida 

Steacusb  Distbict 

Cayuga 

Onondaga 

Seneca 

Cortland 

Oewego 

TompkiH 

RocHESTKE  Distbict 

Cbemung 

Ontario 

Hchujler 
8t«uben 

Wayne 

LlriDgBton 
Monroe 

Orleana 

Yatee 

Buffalo  District 

Allegany 

diautanqua 

Qeneaee 

Wyoming 

Cattaraugus 

Erie 

Niagara 

■  See  Kotlon  284  of  the  code  ol  civil  procedure,  added  by  Lawi  1016,  c 


iiyGoot^lc 


TEuLEB  or  Pbaotice 


Court  of  Claims 


KULE  9. —  The  clerk  shall  prepare  a  caleutlar  for  eauh  regular 
term  of  the  court  as  directed  by  aeetion  284  of  the  code  of  eivil 
procedure  of  all  claims  which  are  filed  in  bis  office  at  Albany  at 
least  thirty  days  before  the  commencement  of  the  term  for  which 
the  calendar  is  made  up;  and  he  shall  prepare  a  calendar  of 
claims  for  each  special  term  of  the  court  as  directed  in  writing 
by  the  presiding  judge. 

No  claim  shall  be  added  to  the  calendar  except  by  written 
order  of  the  court  (1)  upon  the  written  consent  of  both  parties, 
or  (2)  upon  written  notice,  stating  the  reasons  for  the  applicstion, 
served  upon  the  adverse  party  at  least  eight  days  before  the  open- 
ing of  the  term  of  court  for  which  the  calendar  is  made  up. 
Copies  of  the  application  papers  must  be  sent  to  the  clerk's  ofBce 
at  Albany  at  the  same  time  that  they  are  served  upon  the  adverse 
l)arty. 

Whenever  any  claim  is  added  to  the  calendar  for  a  district 
other  than  the  one  in  which  said  claim  arose,  such  addition  shall 
be  ID  force  only  during  the  term  at  which  the  claim  is  added  to 
the  calendar,  and  at  the  end  of  said  term,  if  said  claim  has  not 
been  disposed  of,  it  shall  resume  its  regular  place  on  the  calendar 
for  the  diatrict  in  which  it  arose. 

BULE  10. —  Unless  the  court  otherwise  directs,  the  first  day 
calendar  shall  consist  of  such  claims  as  shall  be  announced  as 
ready  for  trial  by  either  party  upon  the  formal  call  of  the 
calendar  on  the  opening  day  of  the  term.  From  time  to  time 
during  the  continuance  of  said  term,  the  court  may  in  its  dis- 
cretion add  to  such  original  day  calendar  other  claims  upon  the 
general  calendar.  The  representative  of  the  attorney-general 'a 
ofBce  in  charge  at  said  term  of  court  shall  immediately  notify 
the  attorneys  for  the  respective  claimants  of  such  addition  of 
claims  to  the  day  calendar. 

BULE  11. —  The  claim  must  state  concisely  the  facts  constitut- 
ing the  same,  the  nature  and  extent  of  the  interest,  and  the  post- 
office  address,  of  each  claimant  therein. 

It  must  state  whether  or  not  the  claim,  or  any  part  thereof, 
has  been  assigned,  and  if  assigned  the  name  and  post-office 
address  of  each  person  interested  in  the  claim,  and  the  nature 
and  extent  of  such  interest. 
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It  must  state  whether  or  not  it  has  been  submitted  to  any 
other  tribunal  or  oflBeer  for  audit  or  determination,  and  if  so  to 
what  tribunal  or  officer,  and  the  determination  of  such  tribunal 
or  officer  therein. 

In  all  cases  where  &  notice  of  intention  to  file  a  claim  is  required 
by  law,  the  claimant,  before  filing  said  claim  in  the  clerk's  office 
at  Albany,  must  attach  to  the  original  and  to  the  twelve  copies 
thereof  a  copy  of  said  notice  of  intention,  and  the  claim  must 
state  the  date  of  filing  of  such  notice  both  in  the  office  of  the  clerk 
of  the  court  of  claims  and  in  the  office  of  the  attorney- general.* 

Where  the  claim  is  for  the  temporary  or  permanent  appropria- 
tion of  property,  it  must  contain  a  specific  description  of  the 
property,  giving  its  location  and  quantity. 

There  must  be  included  in  each  claim,  or  attached  thereto  as 
a  part  thereof,  a  schedule  showing  in  detail  each  item  claimed, 
and  the  amount  of  such  item. 

If  the  claim  is  filed  under  a  special  statute,  such  statute  must 
bo  set  out  in  full  in  the  claim. 

The  claim  must  be  signed  at  the  end  thereof  by  the  claimant's 
attorney,  giving  the  attorney's  post-office  address. 

It  must  be  verified  in  the  same  manner  as  pleadings  in  the 
supreme  court. 

The  original  may  be  either  type^vritten  or  printed,  but  where 
the  amount  claimed  exceeds  $500  the  copies  must  be  printed. 

B1TIJE  12. —  A  claim  shall  be  filed  by  delivering  it  at  the  clerk's 
office  in  Albany  to  the  clerk  or  in  his  absence  to  some  person  in 
charge  of  the  office,  or  upon  the  receipt  thereof  at  the  clerk's 
office  in  Albany  by  mail  or  by  express."  At  the  time  of  filing  the 
original  claim  or  within  ten  days  thereafter  the  claimant  must 
file  in  the  clerk's  office  at  Albany  twelve  copies  thereof, 

CLEBE. 

BT7LE  13. —  The  duties  of  the  clerk,  unless  otherwise  ordered 

in  writing  by  the  court,  shall  be  as  follows :    1.  He  shall  receive 

and  file  all  papers  in  a  claim  which  comply  with  the  statutes 

and  rules  relating  thereto.    2.  He  shall  number  each  claim  in  the 

■  Section  270  o(  the  code  of  civil  procedure  provides  in  pftrt  as  follows: 
"  In  aH  c«Kfl  of  canal  claims  a  copy  of  each  such  claim  and  of  notice  of 
eMm  whit*  ia  or  may  hereafter  be  required  to  be  filed  with   the  court  of 
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order  of  its  filing,  and  give  each  amended  or  supplemental  claim 
and  other  papers  in  the  claim  the  same  number  as  the  original 
claim.  3.  He  shall  deliver  three  copies  of  each  claim  to  the 
attorney-general  and  four  to  the  superintendent  of  public  works, 
and  shall  retain  the  remaining  copies  for  the  use  of  the  court. 
4.  He  shall  notify  the  claimant  or  his  attorney  of  the  date  of  filing 
a  claim  and  of  its  number.  5.  He  shall  mail  a  copy  of  the 
calendar  at  least  five  days  before  the  beginning  of  the  term  to 
each  claimant  whoi^e  claim  appears  thereon,  or  to  his  attorney. 
6.  He  shall  cause  to  be  entered  in  appropriate  books  all  papers 
which  are  required  to  be  recorded  and  shall  have  the  care  and 
custody  of  such  books  and  of  all  papers  filed  in  his  office.  7.  He 
shall  perform  such  other  duties  as  may  be  prescribed  by  the 
court  or  not  inconsistent  therewith  by  any  judge  of  the  court. 

OOUNTEBOLAIH. 

B17LE  14. —  Where  a  counterclaim  is  necessary  the  attorney- 
general  must  plead  the  coonterclaim  in  conformity  with  the 
provisions  relating  to  claims  so  far  as  applicable.  A  counterclaim 
must  be  verified  by  the  attorney-general  or  by  one  of  his  deputies. 

Unless  otherwise  permitted  by  the  written  order  of  the  court 
or  a  judge  thereof,  the  attorney-general  must,  at  least  ten  days 
before  the  beginning  of  the  term  at  which  the  claim  is  to  be  tried, 
file  in  the  clerk's  ofiBce  at  Albany  an  original  and  five  copies  of 
the  counterclaim  and  must  at  the  same  time  that  he  files  said 
counterclaim  serve  a  duplicate  original  thereof  upon  the  claimant. 

DATE  OF  ISSUE. 
BOLE  16.—  The  date  of  issue  is  the  date  of  filing  the  claim  in 
the  clerk's  office  at  Albany. 

DISBUKSEHENT8  FOB  AFPBOPBIATION  HAPS. 
BtTLE  16. —  An  allowance  will  be  made  in  the  judgment  in 
appropriation  claims  for  the  actual  expense  incurred  by  the 
claimant  in  securing  copies  of  the  ofiicial  appropriation  maps 
required  to  be  attached  to  appropriation  claims  under  the  rules 
only  when  such  expense  is  proven  or  stipulated  in  open  court  and 
included  in  the  award. 
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DZ800NTIHUAHOE. 
BDLE  17. —  Where  a  ooTuiterclaim  ia  pleaded  the  elaimsnt 
cannot  discontinue  except  aa  permitted  hy  the  written  order  of 
the  conrt  or  a  judge  thereof. 

DISMISBAL  OF  CLAIM  OB  OODNTEBOLAIH. 

RULE  18. —  An  application  may  be  made  to  the  court  to  dis- 
miBS  a  claim  or  a  counterclaim  in  whole  or  in  part  on  the  ground 
(1)  that  aaid  claim  or  counterclaim,  or  a  part  thereof,  does  not 
Btate  facts  sufficient  to  constitute  a  cause  of  action,  or  (2)  tiiat 
the  court  does  not  have  jurisdiction  of  said  claim  or  counterclaim, 
or  a  part  thereof,  either  with  respect  to  one  or  more  of  the 
parties  thereto  or  with  respect  to  the  subject  matter  thereof. 
Unless  said  application  is  made  during  the  trial  of  said  claim 
or  counterclaim,  it  will  not  be  entertained  by  the  eourt  except 
on  eight  days  written  notice  to  the  adverse  party  stating  the 
grounds  therefor,  unless  the  adverse  party  waives  or  modifies  this 
requirement. 

EXHIBITS. 

BULE  19.—  Bach  party  must,  before  submitting  to  the  court  an 
exhibit,  mark  conspicuously  on  said  exhibit  the  number  of  the 
claim  and  claimant's  name. 

In  all  litigated  claims  each  party  must  within  five  days  after 
the  claim  is  finally  submitted,  file  in  the  clerk's  office  at  Albany 
five  copies  of  a  list  of  all  exhibits  submitted  by  him  to  the  court. 
Such  list  must  sufficiently  describe  said  exhibits  so  as  to  permit 
the  identification  thereof  and  must  give  the  official  number  or 
symbol  attached  to  each  exhibit  by  the  court  stenographer;  it 
must  recite  on  its  face  when  and  where  the  claim  was  tried  and 
before  which  judge  or  judges,  and  shall  be  signed  at  the  end 
thereof  by  the  attorney  for  the  party  submitting  the  same.  The 
clerk  shall  send  one  copy  of  said  list  to  each  of  the  judges  hear- 
ing the  claim  and  shall  file  the  remaining  copies  in  his  office. 

Each  party  shall  retain  and  be  responsible  for  his  own  exhibits, 
but  the  clerk  of  the  court  may  at  any  time  require  the  exhibits, 
or  any  of  them,  to  be  filed  in  the  clerk's  office  at  Albany  for  the 
use  of  the  court  or  of  either  party  to  the  claim.  Upon  the  issuing 
of  a  certificate  of  no  appeal  by  the  attorney-general  in  any  claim, 
or  after  the  expiration  of  the  time  for  taking  an  apx>eal  therein, 
the  clerk  may  return  to  the  party  the  exhibits  sent  by  said  party 
to  the  clerk's  office. 
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OUABDIAN  AD  LZTEH. 

BtTLE  20. — A  goardian  ad  litem  may  be  appointed  by  the 
court,  or  one  of  the  judges  thereof,  aa  provided  by  the  rules  nf 
practice  of  the  mpreme  court. 

JUDOMEMTS/ 

RULE  21. —  The  Bucceasful  party  must  within  five  days  after 
receipt  from  the  clerk  of  a  notification  of  the  award  of  the  court 
submit  to  the  clerk  an  original  and  two  copies  of  his  proposed 
judgment.  If  said  party  fails  to  do  so,  the  adverse  party  may  sub- 
mit such  proposed  judgment 

Unless  otherwise  ordered  by  the  court  or  a  judge  thereof,  the 
judgment  in  appropriation  claims  shall  not  be  entered  until  the 
attorney-general  files  in  the  clerk's  office  at  Albany  his  written 
approval  of  title  to  the  property  appropriated  by  the  state, 
including  his  direction  aa  to  the  claimant  or  claimants  in  whose 
name  judgment  should  be  entered.  In  all  other  cases  judgment 
shall  be  entered  by  the  clerk  as  soon  as  the  proposed  judgment 
is  submitted  to  him  pursuant  to  this  rule,  or  in  default  thereof 
aa  soon  as  practicable  thereafter. 

MAPS. 

BULE  22. —  In  appropriation  claims,  the  claimant,  before  filing 
the  claim  in  the  clerk's  office  at  Albany,  must  attach  to  the  orig- 
inal and  to  the  twelve  copies  thereof  a  duplicate  of  the  official 
appropriation  map  or  maps  filed  in  the  office  of  the  state  engineer 
and  covering  the  property  for  which  the  claim  is  filed. 

In  other  claims  affecting  real  property,  and  in  negligence 
claima,  a  rough  sketch  or  drawing  showing  the  location  of  the 
premises  affected,  or  the  place  where  the  claimant  alleges  that 
the  accident  occurred,  must  be  so  attached. 

NOTIOE  or  INTENTION  TO  riLE  A  OLAIH. 
BULE  23. —  In  addition  to  the  requirements  prescribed  by 
section  264  of  the  code  of  civil  procedure  for  a  notice  of  intention 
to  file  a  claim,  every  notice  of  intention  must  state  on  its  face  the 
post  offiee  address  of  each  claimant  therein  and  the  post  office 
address  of  the  attorney  for  each  claimant. 

'  For  auggeited  forma  for  judgmenta  and  for  the  procedura  neceaaar;  to 
ioeura  p*7mant  of  Jndgiuenta,  aee  the  appendix  to  theao  rolaa. 
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NTTHBEB  OF  CLAIM. 

BULE  24, —  The  number  given  to  the  claim  by  the  clerh  when 
the  same  is  filed  in  his  office  must  be  indicated  on  the  face  of  bH 
sabBcqueot  papers  in  the  same  proceediugB  filed  in  the  clerk's 
office  or  submitted  to  the  court  by  the  party  filing  or  Hubmitting 
the  same. 

0BDEB8. 

KULE  26. — Whenever  either  of  the  parties  to  a  claim  shall 
apply  to  the  court  or  a  judge  thereof  for  an  order,  it  shall  be  the 
duty  of  the  party  making  the  application  (1)  to  present  to  the 
judge  or  judges  to  whom  the  application  is  made  his  proposed 
order  in  writing  and  (2)  to  send  to  the  clerk's  office  at  Albany 
three  copies  of  said  proposed  order.  When  said  order,  signed  by 
the  judge  or  judges  to  whom  it  is  presented,  is  filed  in  the  clerk's 
office,  the  clerk  shall  send  to  the  respective  parties  certified 
copies  thereof. 

Except  when  an  order  is  applied  for  during  the  trial  of  a  claim, 
no  application  shall  be  made  to  the  court  or  a  judge  thereof  for 
any  order  except  on  eight  days  written  notice  to  the  adverse 
party,  stating  the  grounds  therefor,  unless  the  adverse  party 
waives  or  modifies  this  requirement. 

BEFLT. 

BULE  26. —  A  counterclaim  is  admitted  unless  a  reply  is  filed 
and  served  as  prescribed  by  these  rules.  A  reply  must  be  verified 
in  the  same  manner  as  pleadings  in  the  supreme  court. 

Unless  otherwise  permitted  by  the  written  order  of  the  eonrt 
or  a  judge  thereof,  the  claimant  must,  within  twenty  days  after 
the  service  upon  him  by  the  attorney-general  of  a  counterelaim, 
file  in  the  clerk's  office  at  Albany  an  original  and  twelve  copies 
of  his  reply  and  must  at  the  same  time  that  he  files  said  reply 
serve  a  duplicate  original  thereof  upon  the  attorney-general. 

SIZE  OF  PAPEBa. 

BULE  27. —  Where  a  claim  or  other  paper  in  a  case  is  tyjje- 

written  the  size  of  the  paper  used  shall  be  substantially  eight 

inches  by  thirteen  inches  and  when  printed  substantially  eight 

inches  by  ten  and  one-half  inches. 


joovGoOt^lc 
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SUBMISSION  or   CLAIM  ON  AOBEED  STATEMENT   Of 
FACTS. 

BUU  28. —  Whenever  a  claim  is  submitted  to  the  court  on  an 
agreed  statement  of  facts,  the  claimant  must  within  five  days 
thereafter  file  in  the  clerk's  office  at  Albany  a  copy  of  said  state- 
ment which  must  be  signed  at  the  end  thereof  by  both  parties, 
together  with  a  memorandum  stating  when  and  where  the  claim 
was  submitted  and  to  which  judge  or  judges.  Each  party  must 
within  the  same  time  file  in  the  clerk's  office  at  Albany  a  list  of 
all  papers  submitted  by  said  party  to  the  court,  which  list  must 
sufficiently  describe  said  papers  so  as  to  permit  the  identification 
thereof. 
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APPENDIX  TO  R1TLES 

I.  The  followisg  fonns  mre  suggested  as  aids  to  claimants.' 
FOBKA. 
Hotl««  of  IntamttoB  to  FUa  Claln. 
STATB  OF  NEW  YORK  — OOURT  OF  CLAMS'. 


JoHn  Doi 
The  Staw  op  Nkw  Yom. 


To  the  Clerk  of  the  Court  of  aaimi: 

To  the  Attornej-Qeneral  of  th*  StkU  of  New  York:* 

Ple&H  take  notice  th&t  the  undersigned,  John  Doe,  Intend*  to  Sle  a  claim 
againrt  the  State  of  New  Yoric,  pursuant  to  wetion  261  of  the  Code  of  Ciril 
Procedure. 

The  poat-offlce  addreaa  d  the  claimant  herein  U 

The  attome;  for  the  claimant  herein  la  Biehard  Roe,  Eeq.,  and  hii  post- 
office  address  is 

The  time  when  and  the  place  where  such  claim  arose  and  the  nature  of 
the  same  an  a«  ft^lows: 


JOHN  DOE, 

Claimmti. 

BlOBARD  Roi, 

Attorney  for  c 


I  remiired  b;  the  rule*.      (S< 
.   ,       „     .  ..._...  .re  obriouBly  Intended  to  cover 

onlj  the  ordinal  aituationa,  and  daimants  mnst  modify  tiiem  if  necessary 
to  meet  the  actual  facts  involred  in  their  particular  claims. 

No  attempt  haa  been  mode  to  suggest  a  form  for  claims  arising  on  or  out 
of  contracts  because  the  facts  in  such  claims  vary  to  such  an  extent  that  no 
general  form  could  be  suggested  which  would  be  of  much  aislstance.  A  claim 
on  contract  which  meets  the  requirements  of  a  complaint  in  the  supreme 
court  is  sufficient  provided,  of  coarse,  it  inoorporatea  the  special  prorislona 
required  by  Rule  11. 

a  Ute  provision  in  section  BTO  of  the  code 


>  See  footnot«  0  on  page  026  trlnns  Hm  pr 
of  civil  procedure  relative  to  fiie  flung  of  i 
claims  with  the  super int^ident  of  pabfic  works. 


claims  and  noticea  of  such 
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Rules  of  Pbaotiob 


Court  at  Clainu 


Stati  of  Nbw  Yokk, 

County  of   

City  of  


1- 


Jobn  Doe,  being  duly  awom,  lays:  I  un  tlt«  eUmant  above  named;  I  hare 
read  the  foregoing  notice  of  Intention  to  file  a  claim  agalnet  the  State  of 
New  York  and  know  its  contents;  the  lame  is  true  to  my  own  knowledge, 
except  na  to  the  matters  therein  stated  to  be  alleged  on  infwmation  and 
belief,  and  as  to  those  matters  I  believe  tt  to  be  true. 

JOHN  DOB. 
Sworn  to  befsre  me  the 

day  of ,  IBl.. 

JOHH  SlOTH, 

Xotarjf  .      .    _     . 
tvite). 

FOBKB, 

01«las  fbr  FcrBBoMit  Appropriation. 

STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


JoHK  Doi 

againtt 

Thb  Statb  or  Nkw  Yaex. 


1.  The  post-offlce  address  of  the  elalmant  Iierein  la  

2.  This  claim  is  for  the  permuient  appropriation  of  land  by  the  Slate  for 
the  Barge  canal  pnrauant  to  Laws  of  1B03,  chapter  147,  aa  amended,  and  the 

notice  o?  such  appropriation  was  served  upon  the  claimant  on  the day 

Of 191..- 

3.  The  claimant  was  at  the  time  of  the  appropriation  the  sole  owner  in  fes 
of  the  premises  appropriated. 

4.  The  premises  appropriated  are  described  ai  follows:  (Insert  descrip- 
tion in  detail  as  given  on  the  offlclal  appropriation  map  including  the  cod- 
traet  number  ana   the  parcel  number  indicated  on  said  map.) 

5.  Attached  hereto  as  a  part  of  the  claim  is  a  duplicate  of  the  official 
amropriatlon  map  served  upon  tlie  claimant. 

C.  This  claim  has  not  been  assigned  and  has  not  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  determination. 

7.  This  claim  Is  flled  within  two  years  after  the  claim  accrued,  as  required 
by  law." 

loSee  not«  tm  page  039  indicating  how  this  paragraph  must  be  changed 
If  the  land  was  appropriated  under  other  st«tutee  or  for  other  than  barge 
canal  purposes. 

11  If  the  claim  la  not  filed  within  two  years  after  it  originally  accrued,  but 
is  filed  pursuant  to  any  statute  (such,  for  instance,  as  Laws  1S16,  ch.  4^0) 
which  permits  the  claim  to  be  flled  after  the  expiration  of  the  two  years,  this 
paragraph  should  be  modified  so  as  to  afate  tlio  exact  facta  and  a  speciflc 
reference  to  the  statute  permitting  the  flllnf;  of  the  claim  should  be  made. 
If  this  statute  is  a  special  statute  (as  dletingiiUhed  from  a  pipneral  statute) 
it  must  be  set  out  in  full  In  the  claim.    See  Rule  11,  paragraph  7. 


D.qit.zeaOvGoOt^lc 


State  Depabtmbnt  Beports 


8.  T)m  partfcolan  of  cUimant't  damagea  ue  as  follows: 

3    acres   of   land    appropriated $460 

15  acre*  of  remaining  land  damaged 300 


RICHARD  ROE, 

Attorney  for  Ciaintmtt. 
Office  and  poat-offlce  addreaa. 


SlAtl  OF  Nbw  Yok, 

Coontj  of   

City  of   


John  Doe,  being  dulj  iworn,  says:  I  am  the  claimant  above  named;  I  have 
read  tile  forgoing  claim  and  know  its  contente;  the  same  ia  true  to  mv  own 
knowledge  except  aa  to  tbe  matters  therein  stated  to  be  alleged  on  infonna- 
tioB  and  belief,  and  aa  to  those  matters  I  believe  it  to  be  true. 

JOHN  DOB. 
Sworn  to  before  me  the  

day  of  191.. 

JOHH  SUITH, 

Votary  FubUo    (or  other  cfflcer  authoriaed  to  take 
affidaviu) . 

CBalm  fbr  Damacva  tor  VagUg^Moa, 

STATE  OF  NEW  YORK  — COURT  OP  CLAIMS. 


John  Dok 
Tb*  State  or  New  Yokk. 


1.  The  post-office  address  of  the  claimant  herein  is  . 


S,  This  claim  ts  for  negligence  of  the  State  in  constructing  and  maintaining 

a  bridge,  known  as  the   bridge,  over  the  Erie  canal  in  the 

city  of N.  Y.,  and  particularly  in  failing  to  provide  said  bridge 

with  suitable  railings  and  to  light  the  same. 

3.  On  the day  of  ,  101 , . .,  without  any  n^liEenea 

on  hia  part,  claimant  fell  off  the  west  aide  of  said  bridge  about  tbe  middle 
thereof  and  received  tbe  following  injuries:  (State  in  detail  injuries 
received.) 

4.  This  claim  has  not  been  asaigned  and  has  not  been  submitted  to  any 
other  tribunal  or  officer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim, 
which  notice  was  Bled  in  tbe  office  of  the  clerk  of  the  Court  of  Claims  on 

the day  of ,  191 ... ,  and  in  the  olHce  of  the  Attom^- 

Qeneral  on  the   day  of   ,  191..." 

!■  See  footnote  5  on  page  626  giving  tbe  provision  in  section  270  of  the  code 
of  civil  procedure  relative  to  the  filing  of  canal  claima  and  notices  of  such 
claima  with  the  superintendent  of  public  worica. 
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0.  TbU  claim  is  filed  within  tvo  yeara  after  the  oUim  ftconied,  u  required 
ly  law.     (But  SM  footnote  11  on  p^ge  tSi.) 

7.  Attached  hereto  u  a  part  of  the  claim  la  a  ^etoh  ol  tli«  place  of  the 
accident 

8-  The  particularB  of  clainuutfa  damagea  are  aa  foUowa: 

Dr.  Bell'e  bill  for  aervicea 160 

Mary  Smith's  bill  for  nuraing 40 

St.  Mary's  Hoipltal  expenses 50 

Hediciaes 25 

Personal  snSsrlng,  etc 8,000 

Total $2,186 


RICHARD  KOE, 

Attom«g  for  OlatnMMt. 
Office  and  pott-otDee  addreai. 


(For  rerification.  Me  Form  B.) 


FORUD. 
OUiai  fttr  Dama««a  fbr  I.Mtltftg«. 

STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 


JOHH  Dob 
Thi  Stati  of  New  Yobx. 


I.  The  post-offlce  address  of  the  claimant  herein  ia  . 


2.  This  claim  is  for  the  destruction  of  crops  and  damage  to  meadow  land, 
owned  by  the  claimant,  due  to  leakage  from  w  Barge  canal  from  the  ...... 


thereof  1^  the  State  of  New  York. 

3.  The  premiseE  owned  by  claimant  are  situated  in  the  town  of , 

county   of   ,  New   York,   and   conBist  of   fifty   acres,   and   the 

Krtton  affected  l^  the  negligence  of  the  Stata  is  about  thirty-five  acres 
,  ng  adjacent  to  the  canal. 

4.  This  claim  haa  not  been  assigned  and  has  not  been  submitted  to  any  other 
tribunal  or  offlcer  for  audit  or  determination. 

5.  Attached  hereto  is  a  copy  of  the  notice  of  intention  to  file  this  claim, 
which  notice  waa  fllsd  in  the  office  of  the  clerk  of  the  Court  of  Claims  on 
the day  of ,  191 . .  . ,  and  in  the  ofBce  of  the  Attorney- 
General  on  the   day  of   ,  Ifll..." 

0.  This  claim  Is  filed  within  two  years  after  the  claim  accrued,  aa  required 
by  law.     {But  see  footnote  II  on  page  20.) 

1*  See  footnote  G  on  page  62S  givittg  the  provision  in  section  270  of  the 
code  of  civil  procedure  relative  to  the  filing  of  canal  claims  and  notieea  of 
such  olaima  with  the  superintMident  of  public  worics. 
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7.  Attached  hereto  u  a  part  of  the  olkim  !■  ■  dutch  <A  the  entire  prentlsM 
iwned  W  the  cUimant  which  mlao  ahow*  the  poition  kSeeted  by  the  negligence 
yt  the  mate. 
S.  The  particulare  of  cUimant'a  (Unutgea  are  u  followai 

20  acres  of  com  tataUy  dettr^ed,  at  930  an  Mra. .         9M0 
10  a«reB  of  potatoee  partially  deatn^,  at  CM  an 

acre «00 

B  aoree  of  meadow  land  damaged,  at  |10  an  acre. .  CO 

Total  .  .  ..; , $1,200 


RICHARD  SOE, 

Ktoroey  for  CIommmI; 
Offlce  and  post-office  address. 


(For  rerification,  see  Form  B.) 


poRifla 

Jadgmont  In  AppropriAtton  Clalw. 

STATE  OP  NEW  YORK — COURT  OF  CLAIMS. 

JoRH  Doi 

against  |  Claim  No. 

Thb  State  »■  Niw  York. 

,  attorney  for  claimant. 

,  Deputy  Attorney -Genera],  for  tite  State  of  New  Toifc. 

This  claim   for  the  aum  of    [C )    for 

damages  resulting  from  the  permanent  appioprlaUon  on  the  da; 

of  ,  lei...    (see  note  1"),  of  the  uemiaee  described  below, 

•ituated  in  the ,  for  Ute  Barge  canal,  pnnuant  t« 

chapter  147  of  the  Laws  of  1903,  as  ammded  (see  note  2"),  flled  the 

day  of ,  191 . . .,  and  numbered ,  came  on  to  be  heard 

before  this  court  at  a  seasion  thereof  held  in  the  city  of 

on  the  day  of  ,  191 .. . 

The  conrt  having  heard  the  proofs  and  all^^tions  of  the  part^  snd 
haTing  duly  made  and  filed  its  findings  of  fact  and  concluafams  of  law,  it  is 
(see  note  3") 

Ordered  and  adjudged,  That  tlie  above  named 

claimant,  recover  herein  againBt  the  State  of  New  York  the  sum  of • 

(t ),  with  interest  thereon  from  the 

day  of ,  191. . .,  the  date  of  aaid  appropriation,  to  the 

day  of  191. . .  (see  note  4")  the  date  of  entry  of  this  judg- 
ment, to  wit;  (see  note  4»)  [| ),tc«ether 

with  the  sum  of  t ,  the  coat  of  procuring  maps,  amounting  In  all 

to  the  sum  of  (see  note  4")   « )  for  the 
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Rules  of  Practicb 
Court  of  Claimi 


Mttlamant  a 

Conbmet  No. ,  Parod  No.  . 


(Iiuert  here  tht  exact  deeeription  of  tha  pmnlMS  *ppi 
In  tlie  offleial  appropriation  map  Mired  on  tii«  dunuuil)  • 


ropriated  u  giva 


Clerk  of  the  Court  of  Claim*. 

Hotaa  OB  tha  Dntftlnc  of  Jodg— at»  in  Approp«4n.tloB  Cl»lmB. 
Noia  1.  luiert  tiere  the  date  when  the  notice  ol  appropriation  wai  served 
upon  elaimaut. 

Non  2,  It  the  land  waa  appropriated  for  the  Cayuga  and  Seneca  canal, 
the  sUttntor;  reference  ahould  be  to  Lawi  1600,  ch.  301,  as  amaided;  and 
if  for  barge  canal  terminals,  to  Law«  1011,  ch.  746,  a*  amended. 

If  the  land  «raa  ^proprlated  for  other  than  barge  canal  pnrpoaea,  thia 
part  of  Uie  judgment  ihoald  of  course  be  changed  to  conform  to  the  facta. 
For  inataace,  proTiaion  Is  made  for  the  appropriation  of  land  for  the  state 
reaemtion  at  Saratoga  Springs  hj  Laws  1916,  ch.  2S5,  ||  600-604  (see  Iaws 
1000,  ch.  560;  Lawa  1011,  ch.  394;  Laws  1014,  ch.  8S2},  and  for  the  appro- 
priation of  land  within  the  Adirondack  or  Catokill  parks  or  adjacent  thereto 
b7  Law*  1010,  eh.  461  (tee  Iawb  lOOS,  ch.  24,  If  46-40;  Laws  1012,  ch.  444). 

NoTK.  S.  Where  mt  proof  is  offered  by  the  state  in  opposition  to  the  claim, 
this  paragraph  of  the  jndgment  should  read  aa  follow*: 

The  court  haring  heard  the  protda  and  allegations  of  the  claimant  and 
having  determined  the  legal  liability  of  the  state,  and  the  claimant  having 

offered  to  aeeept  the  anm  of (1 1  with 

Intereat  thereon  from  the   day  of ,  101 . .,  together  with 

the  sum  of  9 ,  tha  eost  of  procuring  maps,  in  full  settlement  of 

said  claim,  and  no  proof  having  been  offered  by  the  state  Id  opposition 
thereto,  it  in 

Nora  4.  In  sabmitting  judgments  to  the  clerk's  olSee  pursuant  to  Rule  21, 
this  space  ahould  be  left  blank.  The  clerk,  "  unless  otherwise  ordered  by  tiie 
court  or  a  judge  thereof,"  is  not  authorised  to  enter  judgment  In  permanent 
appropriation  claims  until  the  attorney-general  has  filed  in  the  deik's  office 
hia  written  approval  of  title,  etc.,  to  the  land  appropriated.  (See  Rule  21.) 
The  clerk's  office  will  flII  In  the  date  of  the  entry  of  the  judgment,  will  com- 
pute the  Interest  down  to  the  date  of  the  entry  of  the  judgment,  or  as  other. 
wise  directed  by  the  conrt,  and  will  insert  In  the  Juogment  the  amount  of 
interest  and  the  total  amount  of  the  judgment.  See  section  £flO  of  the  code 
of  civil  procedure  relative  to  the  aUowance  by  the  state  oomptroller  of  Interest 
ea  jndpnenta. 
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Qms^kV.  NoiK.  The  aoggeated  form  of  judgment  is  obviouBly  intended  to 
cover  only  the  ordinar;  Hituatioo.  \Vhen  «jiy  orders  have  been  granted  after 
the  filing  of  the  claim  (particuUrlj  any  orderB  granted  at  the  trial  iteelf) 
which  have  any  relation  to  the  award  or  to  the  judgment,  the  party  obtaining 
these  orders  mast  not  only  see  that  they  are  entered  in  the  clerk's  office  at 
Albany  {see  Rule  25)  but  he  must  also  insert  descriptive  recitals  of  these 
orders  in  the  proposed  judgment  which  he  is  required  to  submit  to  the  clerk 
pursuant  to  Rule  21.  Tlie  moat  frequeut  orders  of  this  character  are  those 
unending  the  claim  or  award  (either  as  to  parties  or  subject  matter)  or 
consolidating  claiuia  for  the  purposes  of  the  trial. 

Parties  are  requested  to  submit  their  proposed  judgments  to  the  clerk's 
office  vntkoul  backers  and  they  are  also  requested  iiot  to  fasten  the  abeets 
together  with  any  permanent  fasteners. 

FORHF, 

JndBment  In  Cl»ima  otber  Ui»n  ApproprltUlon  ObUiaa. 

STATE  OF  NEW  YORK  — COURT  OF  CLAIMS. 

John  Doe 
againtt  Claim  No. 

Thi  State  tw  New  Yobk. 

,  attorney  for  claimant. 

,  Deputy  Attorney-General,  for  the  State  of  New  York. 

un  of (t )   tor  the 

I   I")    ,  filed  on  the    day  of 

,  101. . .,  and  numbered   ,  came  on  to  be  heard  kiefore 

this  court  at  a  session  thereof  held  in  the  city  of   

on  the   day  of  ,  IBl .  , . 

The  court  having  heard  the  proofs  and  allegations  of  the  parties  and 
having  duly  made  and  filed  it«  findings  of  fact  and  conclusions  of  law,  it  ia 
(see  note  Z") 

Ordered  and  adjudged.  That  ,  the  above  named 

claimant,  recover  herein  against  the  State  of  New  York  the  sum  of 

(9 )    in  full  settlement  of  said  claim. 

Clerk  of  the  Court  of  Claim: 

Not«a  on  tiM  DraAlng  of  Judgments  In  Cl«ima  othar  tban 

Appropriation  Claims. 

Nora  1.  Insert  here  a  brief  recital  showing  the  nature  of  the  claim  and 

giving  the  location  of  the  premises  affected  or  the  place  where  the  claim 

accrued. 

In  all  canal  claims  the  judgment  must  show  cm  its  face  whether  the  dam- 
age was  suffered  in  connection  with  the  old  Erie  canal  or  in  connection  with 
the  barge  canal  improvement  work.  This  provkion  is  necessary  in  order  to 
enable  the  state  comptroller  to  determine  from  what  canal  fund  the  judgment 
should  be  paid. 
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Non  2.  Where  no  proof  is  offered  b;  the  atate  in  opporiti<Hi  to  the  clBim, 
tlila  pftragnfih  of  tbe  judgment  should  read   ■«   follows: 

The  cooit  having  heard  the  proofs  and  allegations  of  the  claimant  aid 
bavioK  determined  the  legal  Itabilitj  of  the  state,  and  the  elftimant  having 

offered  to  accept  the  sum  of ($ )    in 

full  settlement  of  said  claim,  and  no  proof  having  b«en  oSered  bj  the  state 
in  opposition  thereto,  it  is 

OcriBBAL  KOTE.  See  the  general  note  on  page  638  giving  additional  directions 
which  are  applicablt  to  judgments  in  cUiras  other  than  appropriation  claims 
aa  well  as  to  Judgments  in  appropriation  clainu. 

If  the  award  givi-x  interest,  leave  blank  spaces  in  the  judgment  for  the  filling 
In  of  tbe  interest  dateB  and  the  amount  of  interest.  The  elerk's  offlce  will  All 
in  these  dates  and  will  compute  the  interest. 

n.  Procedure  to  secure  paTment  of  judgments.  (See  wcUod  ssq  of  tka 
code  of  civil  procedure.) 

A.  In  claima  other  than  appropriation  claims. 

The  claimant  must  file  in  the  state  comptroller's  ofBce  at  Albany 
the  following  papers: 

1.  The  eertifled  copj  of  the  judgment  which  is  served  upon  him 
by  the  clerk  of  tlie  court  of  claims  pursuant  to  section  269  of  the 
code  of  civil  procedure. 

2.  The  certillpHte  of  no  appeal  which  the  claimant  must  secure 
from  the  attorney -general.  Obviously,  if  the  state  intends  to 
appeal,  this  certificate  wilt  not  be  issued. 

Upon  the  receipt  bj  the  state  cumptrollcr  of  the  above  papers, 
or  upon  applicntion  to  him,  he  will  send  («  the  claimant  blank 
forms  of  the  following  pa|>crs  which  alao  have  to  be  executed  and 
filed  In  the  state  comptroller's  office: 

3.  Waiver  of  attorney's  lien  which  must  be  executed  \>j  the 
attorney  of  record  for  the  claimant. 

4.  S:ili.'!  fact  ion  of  judgment  which  must  be  executed  1^  the 
claimant. 

6.  Kecetpt  for  payment  of  the  judgment  which  must  be  executed 
by  the  clsimant. 

B,  In  permanent  appropriation  claims. 

In  addition  to  the  above  papers  which  claimant  must  file  in  the 
state  comptroller's  offlce  at  Albany,  judgments  in  permanent 
appropriation  claims  will  not  be  paid  until  the  attorney -general 
has  tiled  with  the  state  comptroller  "a  satisfactory  abstract  of 
title  and  certificate  of  search  as  to  incumbrances  showing  the 
person  demanding  such  damages  to  be  legally  entitled  thereto." 
(See  section  2GB  of  the  code  of  civil  procedure.)  It  must  also 
be  remembered  that  "  uuIpks  otlierwise  ordered  by  tbe  court  or  a 

i'odge  thereof"  (see  Rule  21).  the  clerk  of  the  court  of  claima 
B  not  authorized  to  enter  judgment  in  permanent  appropriation 
claims  unlit  the  attorney -general  has  filed  in  the  clerk's  offlce 
at  Albany  "  liie  written  approval  of  title  to  the  property  appro- 
priated by  the  state,  including  his  direction  as  to  the  claimant 
or  claimants  in  whose  name  judgment  should  be  entered."  (Elee 
Bnla  21.) 
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